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Blakely  vs.  Smock  et  cU. 

[Supreme  Court  of  Wisconsin,  June  24,  1897;  71  N.  W.  Rep.  1052.] 

Debts  of  dkcedent  —  Claims — AccouNTma — Liability  of 

HEiits — Pleading — Dem  u  ruer. 

1.  The  survivors  of  a  copartnership,  dissolved  by  death,  must  proceed  with  an 

accounting  and  settlement  of  the  affairs  of  the  partnership;  and  until  thia 
settlement  is  effected,  a  partner,  who  is  in  arrears  to  the  firm  of  which 
he  was  a  member  is  to  be  treated  as  a  debtor  of  the  firm,  and  not  merely  of 
a  copartner  who  has  paid  the  partnership  debts. 

2.  A  pleading  which  seeks  to  juin  a  legal  and  equitable  cause  of  action  is  in- 

congruous and  will  be  declared  bad  on  demurrer. 
8.  A  complaint  that  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
is  always  open  to  demurrer. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Green. 

Hon.  John  Bennett,  Presiding  Judge. 

B.  K  Dununddie  and  John  D,  Dunwiddie^  for  appellants. 

A,  &  Douglas  and  Fethers,  Jeffris  &  Fifield^  for  respondent 

Newman,  J.  (after  stating  the  facts). — The  question  which  is 
decisive  of  this  appeal  is  whether  the  demurrer  ore  ienua  was  prop- 
erly overruled.  If  the  complaint  states  a  cause  of  action  in  favor 
of  the  plaintiff,  and  against  the  defendants,  as  heirs  of  J.  Smith 
Smock,  then  there  can  be  no  question  that  the  proof  establishes 
such  cause  of  action  as  is  pleaded.  The  more  definite  question  is 
whether  the  complaint  states  such  facts  as  show  that  the  plaintiff 

had  a  chiira  against  J.  Smith  Smock,  which  he  is  entitled  to  en- 
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force  against  his  heirs  under  section  3274,  Revised  Statutes.  The 
point  chiefly  in  debate  was  whether  action  on  plaintiff's  claim  wns 
barred  because  not  presetited  to  the  Probate  Court  and  allowed 
against  the  estate.  It  was  ui^ed  that  plaintiff's  claim  was  taken 
out  of  the  operation  of  the  statute  (section  8844)  by  the  fact  that 
it  was  only  a  contingent  claim,  and  not  a  j^roper  claim  to  be  al- 
lowed. If  it  was  in  truth  a  contingent  claim,  which  did  not  be- 
come absolute  during  the  lime  when  the  estate  was  in  process  of 
settlement,  then  the  case  does  not  come  within  the  bar  of  the  stat- 
ute, (ifann  v.  Everts,  64  Wis.  372,  25  N.  W.  209.)  There  is  a 
sense  in  which  it  may  be  said,  perhaps,  that  the  plaintiff  had  a 
claim  against  the  estate  of  J.  Smith  Sincx^k,  contingent  on  the  hap- 
pening of  certain  conditiona  If,  on  an  accounting  and  settlement 
of  the  partnership  transactions,  sometliing  should  be  found  due 
from  the  partnership  to  the  plaintiff,  and  also  something  should  be 
found  due  from  J.  Smith  Smock  to  the  partnership,  and  there 
should  be  a  substitution  of  debtors,  on  the  happening  of  all  these 
contingencies  the  plaintiff  would  become  a  creditor  of  the  estate  of 
J.  Smith  Smock.  Possibl}'  it  could  be  said  that  before  these  con- 
tingencies happened  he  was  a  ci*editor  with  a  contingent  claim, 
within  the  meaning  of  the  statute.  The  question  is  not  important 
in  this  case,  for  the  contingencies  have  not  happened.  There  has 
been  no  accounting  and  settlement  of  the  partnerahip  affairs.  Un- 
til such  settlement,  whatever  is  due  from  each  partner  is  due  to 
the  partnership,  and  whatever  is  due  to  a  partner  is  due  from  the 
partnership.  (Sprout  v.  Orowky,  80  Wis.  187 ;  Smith  v.  IXamondy 
86  id.  359,  56  N.  W.  922;  Pendleton  v  Beyer  {W\s,\  68  N.  W. 
415 ;  Bates,  Paitn.  §  489,  and  cases  cited  in  note.)  So,  it  cannot^ 
with  precise  accuracy, ^perhaps,  be  said  that  before  such  account- 
ing and  substitution  of  debtors  the  plaintiff  had  any  claim  at  all 
against  the  estate  of  his  copartner.  It  was,  indeed,  little  more 
than  a  possibility  of  a  claim. 

It  is  not,  indeed,  claimed  that  there  has  been  a  settlement  of  the 
affairs  of  the  partnei-ship.  But  such  settlement  is  sought  in  this 
action,  and  that  the  balance  found  due  from  the  partnership  to  the 
plaintiff  be  made  a  lien  upon  the  real  estate  which  the  defendants 
inherited  from  his  copartner  This  seems  to  be  a  misjoinder  of 
incongruous  causes  of  action.     They  are  not  such  as  it  is  permissi^ 
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We  to  join  under  section  2647,  Revised  Statutea  Tbey  do  not 
belong  to  the  same  class,  as  therein  defined,  nor  aSect  all  the  parties 
to  the  action.  A  purely  legal  cause  of  action  under  the  statute  is 
joined  with  one  purely  equitable,  and  requiring  different  parties. 
To  the  legal  cause  of  action  the  heirs  of  J.  Smith  Smock  are  nec- 
essary parties.  To  the  equitable  cause  of  action  they  are  not  even 
proper  parties,  while  the  representatives  of  J.  Smith  Smock  are 
necessary  parties,  without  whose  presence  no  judgment  can  be  ren- 
<lered  which  sliall  in  any  way  affect  his  estjite.  {Fuller  v.  Benjamin^ 
28  Ma  255 ;  Jtnness  v.  Smiili,  68  Mich.  280,  25  N.  W.  191 ;  Bates, 
Partn.  §  931.)  The  representatives  of  J.  Smith  Smock  are  not 
parties  to  the  action.  So,  no  judgment  in  the  action  by  way  of 
an  accounting,  could  be  binding  upon  his  estate,  or  be  the  basis  of 
new  rights  in  the  plaintiff  in  his  estata  Even  if  it  should  be 
deemed  that  the  plaintiff  had  a  contingent  claim  against  the  estate, 
such  claim  remains  contingent,  and  has  not  become  absoluta 

On  these  considerations,  it  seems  clear  that  tlie  complaint  fails 
to  show  that  any  claim  or  right  of  action  against  the  estate  of  J. 
Smith  Smock  has  accrued  to  the  plaintiff,  or  any  claim  to  be  en- 
forced against  the  lands  which  the  defendants  have  inherited  from 
him.  The  complaint  does  not  state  a  cause  of  action.  The  de* 
murrer  ore  ienus  should  have  been  sustained. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 


Notb.— SCOPE  AND  EFFECT  OF  A  "  DEMURRER." 

Under  all  systems  of  practice  in  vogue  in  this  country,  at  least,  the  defendant 
may  demur  to  the  complaint,  when  it  shall  appear  upon  the  face  thereof, 
either: 

1.  That  the  court  has  no  Jurisdiction  of  the  person  of  the  defendant,  or  the 
subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

8.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly  united;  or, 

6.  That  the  oomplaini  does  not  state  facts  sufficient  to  constitute  a  eause  of 
ftetion. 

A  demurrer  has  been  defined  as  that  form  of  {heading  by  which  either  party 
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to  an  action  presents  to  the  court  for  its  decision  the  question  of  law,  whether 
certain  alleged  defects,  apparent  upon  the  face  of  a  prior  pleading  of  the  ad- 
Terse  party,  are  such  as,  admitting  the  truth  of  the  allegations  therein  con- 
tained, will  legally  authorize  the  party,  seeking  the  decision  of  the  court,  to 
treat  such  pleading  as  insufficient  in  law  to  sustain  the  party  in  his  position. 
A  demurrer  is.  in  effect,  a  declaration  that  the  party  demurring  will  go  no 
further,  because  the  other  has  shown  nothing  against  him.    (Co.  Litt.  7lb.) 

It  is  an  exception  or  objection  by  one  of  the  parties  to  an  action  to  some 
pleading  of  the  opposite  party,  upon  the  ground  of  insufficiency  in  the  matter 
stated,  to  sustain  the  action  or  to  constitute  a  defense,  or  upon  the  ground  of 
Bom  J  defect  or  irregularity  in  the  statement  of  the  matter  pleaded  which  the 
liiw  declares  shall  be  sufficient  to  excuse  the  adverse  party  from  traversing 
such  matter  while  such  defect  Or  irregularity  continues.  In  such  cases  the  ob- 
jecting party  is  said  to  rest  or  abide  upon  the  question  made,  and  to  submit  it 
to  the  judgment  of  the  court  whether  such  objection  is  well  taken.  A  de- 
murrer raises  a  question  of  law,  which  must  in  all  cases  be  decided  by  the 
court  and  not  by  a  jury.  If  either  party  wishes  to  object  to  a  pleading  of  his 
adversary,  on  the  ground  that  it  is  not  sufficiently  explicit  or  that  it  does  not 
state  a  cause  of  a>  tion  or  gn)und  of  defense,  he  must  raise  such  objection  by 
demurrer,  and  if  he  omits  to  do  so  the  objection  will  be  wulved.  If  the  parties 
go  to  trial  on  extremely  defective  pleadings,  the  judgment  will  not  be  reversed 
on  account  of  their  in8ufficiency,  provided  a  good  cause  of  action  or  a  suf- 
ficient ground  of  defense  is  proved  by  the  evidence.  But  if  a  complaint  does 
not  set  forih  a  cause  of  action,  and  on  the  trial  there  is  not  sufficient  evidence 
to  prove  a  cause  of  action,  a  judgment  in  favor  of  the  plaintiff  will  be  reversed 
even  though  the  defendant  took  issue  upon  the  allegations  of  the  complaint  in- 
stead of  demurring.    (Tifft  v.  Tifft,  4  Denio,  75.) 

The  office  of  demurrer  is  to  test  the  sufficiency  of  the  pleading.  It  admits 
for  the  purpose  of  demurrer  such  facts  as  are  issuable  and  well  pleaded,  but 
not  immateri  il  allegations  or  averments  of  mere  conclusions  of  law.  It  is  not 
the  office  of  a  demurrer  to  set  out  facts;  all  the  facts  in  a  demurrer  are  alleged 
in  the  pleading  demurred  to,  and  the  demurrer  merely  raises  a  question  of  law 
as  to  the  sufficiency  of  those  facts  to  constitute  a  cause  of  action  or  defense. 
(2  Estes,  PL  418.) 

Nor  is  it  intended  that  the  party  demurring  should  set  forth  in  the  demurrer 
the  points  in  the  argument  upon  which  he  relies  to  sustain  the  demurrer  upon 
the  trial;  nor  that  be  should  enter  into  a  detailed  statement  of  defects  in  tie 
complaint,  to  which  some  one  or  more  of  the  matters  specified  would  form  an 
appropriate  conclusion  of  law.  All  that  is  required  of  the  party  demurring  is, 
that  he  shall  specify  upon  which  of  the  seven  grounds  of  objection  enumerated 
in  section  r^O.  he  relies  to  sustain  his  demurrer.  If  the  ground  of  the  objection, 
as  stated  in  the  demurrer,  is  in  the  precise  words  of  the  statute,  or  is,  in  sub* 
stance,  any  one  of  those  specified,  the  demurrer  is  good  as  a  pleading.  (Getty 
▼.  H.  R.  R.  R.  Co.  8  How.  Pr.  177;  Durkee  v.  fcj.  &.  W.  R.  R.  Co.  4  id.  226.) 

Though  a  demurrer  to  a  special  plea  is  erroneously  sustained,  yet  if  under 
another  plea  In  the  record,  the  same  defense  is  available,  such  error  is  no 
ground  for  reversal;  and  the  Supreme  Court  will  presume  that  such  defense 
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was  interposed,  when  nothing  appears  in  the  record  to  the  contrary.    (Colo. 
Cent,  R.  R.  v,  Blake,  8  Colo.  417 ) 

Que  o'  the  rules  relating  to  a  demurrer  is  that  it  operates  as  an  admission  of 
the  truth  of  all  the  malerhd  allegiUions  which  are  contained  in  the  pleadings 
demurred  to.  The  meaning  and  extent  of  the  rule,  however,  is  this:  it  admits 
their  truth  for  the  purpose  of  obtaining  the  decision  or  judgment  of  the  court 
upon  the  sufficiency  of  the  pleading  under  coDsideration,  but  the  admission 
does  not  extend  beyond  that,  for  if  an  Issue  of  fact  is  subsequently  joined  upon 
the  pleading  demurred  to,  the  admission  by  way  of  demurrer  will  not  have 
any  effect  upon  the  trial  of  such  issue  of  fact.  Nor  does  the  admission  extend 
to  conclusions  oi  law  alleged  in  the  pleading  demurred  to.  Facts,  and  not 
conclusions  of  law,  are  admitted  by  a  demurrer.  (Bonnell  v.  Griswold,  68  N. 
Y.  294;  Kellog  v.  Larkin.  3  Pinney,  123.) 

Hammond  v.  Bank  (22  Pac.  liep.  1094),  holds  that  the  courts  are  not  to  con- 
sider a  motion  as  a  demuirer.  The  distinction  between  the  two  is  clear  and 
appa«-ent,  and  tlie  practice  which  has  grown  up  in  many  Code  states  of  regard- 
ing the  two  as  identical  is  both  erroneous  in  principle  and  illogical  in  form.  A 
speedy  return  to  the  principles  of  the  early  practice  regarding  this  topic  is 
very  desirable 

It  is  not  the  office  of  demurrer  to  set  out  facts.  All  the  facts  involved  in  a 
demurrer  are  those  alleged  in  the  pleading  demurred  to,  and  the  demurrer 
merely  raises  a  question  of  law  as  to  tlie  sufficiency  of  those  facts.  (Brennon 
V.  Ford,  46  Cal.  7.) 

The  demurrer  shall  distinctly  specify  the  grounds  upon  which  any  of  the  ob- 
jectionp  to  tne  complaint  are  taken ;  unless  it  do  so,  it  may  be  disregarded.  (N. 
Y.  Civ.  Pro.  sec.  490  ;  Cal.  Code  Civ.  Pro.  sec.  431.) 

A  complaint  which  leaves  it  in  doubt  whether  the  plaintiff  sues  for  trespass 
upon  and  ouster  from  bis  dam  site  and  dam  in  process  of  construction,  or  for  a 
diversion  of  water  claimed  by  the  plaintiff,  is  ambiguous,  and  a  demurrer  for 
that  reason  should  be  sustained.    (N.  &  S.  Co.  v.  Kidd,  37  Cal.  232.) 

The  demurrer  to  a  whole  complaint  in  several  counts  is  bad  if  any  count  is 
good     (Lawton  v.  Howe,  14  Wis.  241  ;  Curtis  v.  Moore,  15  id.  134.) 

And  though  the  first  count  is  defective  in  substance,  others,  good  except  as 
to  mere  matters  of  inducement,  may  be  helped  out  as  to  such  matters  by  refer- 
ring therein  to  the  defective  first  count  containing  it.  (Curtis  v.  Moore,  15 
Wis.  134.) 

One  account  not  demurred  to,  cannot  be  looked  into^  to  aid  or  defeat  another 
that  is  demurred  to.  (Durke  v.  City  Bank  of  Kenosha,  13  Wis.  216;  Birdsall 
V.  Birdsall,  52  id.  208.) 

A  demurrer  to  a  whole  declaration,  when  some  of  the  counts  are  good, 
should  be  overruled.  (Bronson  v.  Markey,  53  Wis.  98;  Stocidard  v.  Treadwell, 
26  Cal.  294.) 

On  a  demurrer  for  misjoinder,  where  all  the  allegations  of  the  complaint  are 
necessary  to  establish  an  equitable  cuusc  of  action,  but  they  are  also  sufficient 
for  a  legal  cause  of  an  action,  the  prayer  will  be  looked  into  to  determine 
whether  they  were  set  forth  for  the  purpose  of  showing  one  or  both  cau&es  of 
action.    (Foesi  v.  Goetz,  16  Wis.  231.) 
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A  complaint  which  alleges  that  the  plaintiff  is  the  owner  of  certain  goods  and 
chattels  on  a  ranch  ;  that  defendant  wrongfully  and  fraudulently  took  them  ; 
that  the  defendant  promised  and  agreed  to  buy  them  at  what  the}'  were  reasona. 
bly  worth  ;  that  he  afterwards  refused  to  negotiate,  and  that  the  defendant  by 
force  and  threats  presented  the  plaintiff  from  removing  the  goods  from  the 
ranch,  is  ambiguous  and  uncertain.    (Buell  ▼.  Corey,  50  Cul.  689.) 

The  defendant  should  by  motion  compel  the  plaintiff  to  separately  state  and 
number  the  several  causes  of  action,  and  then  demur  to  the  misjoinder  of  the 
several  causes  of  action,  as  set  uut  in  the  amended  complaint.  The  court  should 
not.  upon  demurrer,  sift  out  the  whole  transaction  alleged,  in  order  to  ascer- 
tain whether  there  were  two  distinct  Cicuses  of  action  stated  which  constitute  a 
misjoinder.     (Hender^on  v.  Jacksun.  40  How.  Pr.  168 ;  0  Abb.  Pr.  N.  8.  29S.) 

The  Codes  clearly  intended  to  draw  a  broad  line  of  distinction  between  entire 
failure  to  state  a  cause  of  action  or  defense,  on  the  one  side,  which  is  taken  ad- 
van: age  of  either  by  general  demurrer  for  want  of  sufficient  facto,  or  by  the 
exclusion  of  all  at  the  trial,  and  the  statement  of  the  cuuse  of  action  or  defense 
In  an  insufficient,  imperfect,  incomplete,  or  informal  manner,  which  is  to  be 
corrected  by  a  motion  to  render  the  pleading  more  definite  and  certain  by 
amendment.   (Pomeroy.  Rem.  648.) 

A  demurrer  on  the  ground  that  the  plaintiff  has  not  sufficient  capacity  to  sue 
must  relate  exclusively  to  some  legal  disability  of  the  plaintiff --such  as  infancy, 
coverture,  idiocy,  and  the  like^and  not  to  the  absence  of  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  facts  constituting  a  cause  of  action  may  be  suffl 
ciently  averred,  and  yet  the  plaintiff  may  not  hsve  legal  capacity  to  sue.  The 
objection  thai  the  defendant  has  not  legal  capacity  cannot,  therefore,  be  raised 
and  relied  upon  under  a  demurrer  for  want  of  sufficient  facto,  nor  the  objec* 
tion  for  the  want  of  facto  under  a  demurrer  alleging  sn  absence  of  legal  capa. 
city.  (Pomeroy.  Rem.  sec  298;  citing  Debolt  v.  C^aiter,  81  Ind.  855  ;  Burkshire 
V.  Bchultz.  25  id.  528.) 

The  absence  of  capacity  must  sppear  In  the  complaint.  If  it  merely  fails  to 
show  facto  conferring  capacity,  the  objection  must  be  token  by  answer.  (Phoe* 
nix  Bank  v.  Donnell,  40  N.  Y.  410  ;  41  Barb  571 ;. 

In  an  action  which  alleges  fraud  and  false  rtpreaentation  on  the  part  of  the 
trustees,  it  was  held,  as  the  legal  capacity  to  sue  might  have  been  made  to  ap- 
pear on  the  face  of  the  complaint,  it  was  not  necessary  for  the  defendants  to 
demur  in  order  to  raise  the  question-    (Petroleum  Co.  v.  Lacy,  63  N.  Y.  422  ) 

A  complaint  is  ambiguous,  unintelligible,  and  uncertain,  which  avers  that 
the  plaintiff  delivered  a  horse  to  the  defendant,  of  the  value  of  $800.  on  an 
agreement  that  the  latter  would  sell  him  and  account  for  the  proceeds,  and  ihnt 
the  defendant  accepted  the  horse  at  the  price  of  $800,  and  promised  to  sell  him 
at  that  price  aud  account  for  the  proceeds,  and  that  the  defendant  sold  the 
horse,  without  stating  at  what  price.     (Tomlinson  v.  Monroe.  41  Cal.  94.) 

A  complaint  stating  facts  constitutin.^  a  cause  of  action  Is  not  demurrable, 
because  the  facto  are  inartiflcially  stated  or  several  causes  of  action  joined  in 
one  count ;  nor,  if  the  fucts  show  plaintiff  entitled  to  some  relief,  because  the 
relief  demanded  is  not  precisely  that  to  which  he  is  entitled.  (Wetmore  v. 
Porter,  92  N.  Y.  77.) 
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A  pleading,  to  be  subject  to  demurrer  as  not  stating  facts  sufficieni  to  oonstl- 
tute  a  defense  or  a  cause  of  action,  must  present  defects  so  substantial  in  their 
nature,  and  so  fatal  in  their  character,  as  to  authorize  the  court  to  say,  taking  all 
the  facts  to  be  admitted,  that  they  furnish  no  cause  of  action  whatever.  (Uer- 
fei-t  V.  Criimer,  7  Colo.  488.) 

Where  the  complaint  contains  defects  which  are  not  of  such  a  substantial  na- 
ture as  to  be  available  on  the  ground  of  demurrer  that  the  complaint  does  no( 
contain  ground  for  sufficient  cause  of  action,  the  proper  remedy  is  by  motion, 
to  make  the  faulty  pleading  more  definite  and  certain.  That  proceeding  has 
taken  place  of  the  demurrer  for  want  of  form.  (Prindell  v.  Caruthere,  15  N.  Y. 
436 ;  People  v.  Rider,  12  id.  438  ;  Flanders  v.  McVicar,  7  Wis.  872  ;  Horn  ▼. 
Luddington,  28  id.  81 ;  Winter  v.  Winter,  8  Nev.  129 ;  Corpenny  y.  Sedalia,  57 
Mo.  88  ;  Slattery  v.  Hall,  48  Cal.  191  ;  MilU  v.  Rice,  8  Neb.  76.) 

The  admirable  rule  is  adopted  in  North  Carolina  that  a  misjoinder  of  parties, 
either  plaintiffs  or  defendants,  shall  never  defeat  any  action.  If  plaintiffs  are 
improperly  united,  the  defendant  shall  liave  judgment  against  them  for  costs  ; 
if  defendants,  they  may  disclaim  and  have  their  costs  against  plaintiff.  This  is 
carrying  out  the  true  spirit  of  reform  ;  it  fully  sustains  the  theoretical  position 
taken  in  the  text,  and  might  well  be  followed  in  all  the  states.  (Pomeroy  Rem. 
289,  note,  cithig  Greene  t.  Greene,  69  N.  C.  294.) 


In  re  Wilson's  Estate. 
Wilson  et  cU.  vs.  McConnachie  et  al. 

[Supreme  Court  of  California,  June  16,  1897;  49  Pac.  Rep.  172.] 

InTERPBKTATION  OF  WILLS  —  CONTESTED   PROBATE  —  EVIDENCE 

OF   UNDUE   INFLUENCE. 

1.  In  contesting  probate  on  the  ground  of  undue  influence,  an  amendment  to 
this  ground  of  traverse  which  alleges  specific  fraud  should  be  stricken  out ; 
because  the  allegation  of  fraud  raises  a  new  cause  of  action  which  cannot 
be  allowed  after  the  expiration  of  a  year  from  the  date  of  probate. 

8.  Whenever  there  is  a  fair  and  reasonable  amount  of  evidence  to  support  the 
finding  of  a  jury,  it  will  not  be  distnrl)ed  in  the  Appellate  Court.  But 
where  one  side  of  an  issue  is  clearly,  amply  and  firmly  established  by  an 
unbroken  line  of  evidence,  and  the  jury  find  the  other  way  upon  no  evi- 
dence that  is  really  and  substantially  conflicting,  or  upon  a  mere  pretense 
of  such  evidence,  or  upon  evidence  so  slight  as  to  leave  no  room  to  doubt 
that  the  verdict  was  the  result  of  passion  or  prejudice — tlie  finding  should 
not  t)e  allowed  to  stand. 
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8.  But  the  right  to  dispose  of  one's  prop  -rty  by  will  is  most  solemulj  assured 
by  law.  and  is  a  most  valuable  incident  to  ownership,  and  docs  not  depend 
upon  its  judicious  use.  The  beneficiaries  of  a  will  are  as  much  entitled  to 
protection  as  any  other  property  owners ;  and  courts  abdicate  their  func- 
tions when  they  permit  the  prejudices  of  a  jury  to  set  aside  a  will  merely 
upon  suspicion,  or  because  it  does  not  conform  to  their  ideas  of  what  was 
juot  and  proper. 

4.  It  is  entirely  competent  for  the  court  to  allow  the  Attesting  witnesses  to  tes- 
tify as  to  the  mental  capacity  of  the  person  executing  the  will. 

6.  The  consideration  of  the  question  whether  or  not  a  will  is  unnatural  is  of 
no  importance  except  in  a  case  where  there  is  some  evidence  immediately 
tending  to  show  mental  incapacity,  fnuid  or  undue  influence.  A  will  can* 
not  be  upset  because  in  the  opinion  of  a  jury  or  court  it  is  unnatural. 

6.  On  the  issue  of  testamentary  capacity,  it  is  competent  for  the  respondents  to 
introduce  evidence  of  the  manner  in  which  the  dece«ised  acquired  the  prop- 
erty disposed  of  in  the  will. 

Appeal  from  an  order  of  tlie  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  Los  Angelea 

Hon.  W.  n.  Clark,  Presiding  Judge. 

SrtiWi  &  IFinder,  Albert  M,  Stephens,  and  Anderson  Jc  Anderson^ 
for  appellants. 

Chapman  Jc  Hendrick^  White  Jc  ifohroe,  Geo.  J.  Denis,  B^ddy^ 
Camphell  Jc  Metson^  James  Gartlan^  J.  11  Houx,  and  R,  H,  F^ 
Vui'iely  for  respondents. 

McFarland,  J. — This  is  an  appeal  by  the  proponents  of  the 
will  of  Bridget  Wilson,  deceased,  which  was  probated  on  May  9, 
1893,  from  a  judgment  vacating  the  probate,  and  from  an  order 
denying  proponent's  motion  for  a  new  trial. 

The  said  Bridget  Wilson  died  on  the  14t.h  day  of  March,  1893, 
at  Los  Angeles,  Cal.  She  left  a  will,  dated  February  27,  1893, 
and  executed  on  that  day,  and  a  codicil  to  said  will,  executed  and 
dated  on  the  11th  of  M.nrch,  1893.  These  two  instruments  were 
admitted  to  probate  as  constituting  the  last  will  and  testament  of 
the  deceased.  She  left  no  children  or  lineal  descendants,  and  her 
husband,  John  Wilson,  was  her  only  legal  heir.  By  the  instru- 
ment of  February  27th  (which,  for  convenience,  we  will  call  the 
will,  to  distinguish  it  from  the  codicil),  after  making  bequests  and 
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devises  to  several  different  parties,  and,  among  others,  $1,000  to 
Cbarles  McMalion,  she  left  the  residue  of  her  estate  to  Alicia  Mc- 
Mahon,  who  is  the  mother  of  said  Charles  McMahon.  She  also, 
in  this  will,  gave  to  her  husband  $50  per  month.  By  tlie  codicil 
she  revoked  the  gifts  to  both  said  Charles  and  Alici?-  McMahon, 
and  left  the  greater  part  of  her  estate  undisposed  of,  so  that  it 
would  go  to  her  husband  as  her  legal  heir.  On  the  last  day  of 
the  year  succeeding  the  probate  of  said  instruments  as  the  will  of 
the  deceasetl,  the  said  John  Wilson  filed  a  written  contest  of  the 
same,  in  which  he  averred  that,  for  various  alleged  reasons,  the 
will  had  not  been  properly  executed.  lie  further  alleged  that,  at 
the  time  of  the  execution  of  both  the  will  and  the  codicil,  the  de- 
ceased was  not  of  sound  mind  or  competent  to  make  a  will ;  and 
also  that  the  will  and  codicil  were  procured  by  the  undue  influence 
of  one  John  McConnachie,  the  undue  influence  alleged  being  that 
the  said  McConnachie  was. the  agent  of  the  deceased,  and  pos- 
sessed great  power  and  influence  over  her,  and  '*  was  continually 
poisoning  the  mind  of  said  Bridget  Wilson  against  the  contestant 
herein,  the  said  John  Wilson,  her  husband,  by  reporting  to 
her  false  and  scandalous  reports  concerning  the  conduct  of  the  said 
John  Wilson;"  and  that  by  means  of  said  false  reports,  while  she* 
was  physically  and  mentally  weak  and  suffering  great  pain,  he  in- 
duced her  to  change  her  will,  and  leave  property  of  great  value  to 
him.  The  attack  of  the  contestant  Wilson  was  against  both  the 
will  and  the  codicil.  On  the  same  day,  the  said  Alicia  McMahon 
and  Charles  McMahon  also  filed  a  contest,  directed  against  the 
codicil  alone,  averring  that  the  deceased,  at  the  time  of  making 
said  codicil,  "was  not  of  sound  and  disposing  mind,  but  was,  on 
the  contrary,  of  unsound  mind  and  insane,  and  mentally  incompe- 
tent to  make  a  will ; "  and  that  the  codicil  was  procured  to  be 
made  by  the  undue  influence  and  fraud  of  the  said  McConnachie 
and  Michael  Curran  and  his  wife,  Mary  Curran,  who,  it  is  alleged, 
falsely  represented  to  the  deceased  that  the  McMahons  had  no  love 
or  affection  for  her,  and  that  they  were  exceedingly  wealthy,  and 
in  no  need  of  any  gifts  from  her,  and  thus  poisoned  the  mind  of 
the  deceased  against  them,  and  induced  her  to  revoke  the  said 
gifts  to  them.    They  also  allege  that  McConnachie  and  the  Currana 

prevented  friends  of  the  deceased  from  seeing  her,  eta     It  thua 
Vol.  II-3 
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appears  ihat  the  contest  of  John  Wilson  goes  upon  the  theory  that 
the  deceased  was  of  unsound  mind,  and  incompetent  to  m:ike  a 
will,  and  was  improperly  influenced  at  the  time  this  will  was  made, 
and  also  at  the  time  the  codicil  was  made ;  while  the  theory  of  the 
McMahons  is  that  she  was  competent  to  make  a  will,  and  was  free 
from  any  undue  influence  on  the  27th  of  February,  but  was  in- 
competent and  improperly  influenced  twelve  days  afterwards,  when 
the  codicil  was  made.  To  complicate  the  matter  further,  Wilson 
filed  an  answer  to  the  written  contest  of  the  McMahons,  in  which 
he  denied  all  its  allegations.  Afterwards  Wilson  was  allowed, 
over  the  objections  of  the  proponents,  to  file  an  amendment  to  his 
contest,  in  which  he  sets  up  the  facts  which  he  claims  to  have  con* 
stitated  undue  influence,  by  averring  substantially  that  McCon- 
nachie  falsely  poisoned  the  mind  of  deceased  with  stories  about 
her  husband  being  too  intimate  with  a  woman  by  the  name  of 
Sanchez,  and  also  that  deceased  was  unduly  influenced  by  Michael 
and  Mary  Curran,  the  averment  being  substantially  that  McCon- 
nachie  and  the  Currans  prevented  the  friends  of  John  Wilson 
from  seeing  the  deceased,  and  made  false  representations  to  her 
about  the  conduct  of  John  Wilson  and  the  said  Sanchess.  The 
jury  returned  a  special  verdict  in  answer  to  eleven  interrogatories 
proposed  to  them.  In  answer  to  all  the  interrogatories  touching 
the  signing  of  the  will  and  codicil,  their  proper  attestation,  publi- 
liation,  and  execution,  the  verdict  was  in  favor  of  proponents. 
They  found  also  that,  at  the  date  of  the  execution  of  both  the  will 
and  the  codicil,  the  deceased  was  not  of  sound  mind.  The  in- 
terrogatory as  to  undue  influence  was  us  follows  :  "  Was  the  exe- 
cution of  said  instrument  of  date  February  27,  1893,  procured 
through  the  undue  influence  of  John  MeConnachie,  Michael  Cur- 
ran, and  Mary  Curran,  or  either  of  them  ?  "  and  the  answer  was, 
*•  Yes."  The  interrogatory  as  to  the  codicil  was  in  the  same  form, 
and  "jhe  answer  was  the  same.  The  interrogatory  as  to  whetlier 
the  instruments  were  procured  through  fraud  was  also  in  the  same 
form,  and  the  answers  were  the  same;  that  ia  to  say,  was  the  in- 
strnment  "procured  through  the  fraud  of  John  McConnachie, 
Michjiel  Curran,  and  Mary  Curran,  or  either  of  them?"  and  the 
answer  was,  **  Yes." 

Appellants  took  a  great  many  exceptions  to   rulings  of    the 
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court,  which  are  elaborately  argued  by  the  respective  counsel ; 
but,  under  our  views  of  the  case,  it  is  not  necessary  to  notice  all, 
or,  indeed,  the  greater  part,  of  these  exceptions.  Such  as  are 
necessary  to  be  considered  we  will  notice  hereafter.  We  may  say 
here,  however,  that  the  part  of  the  amendments  to  the  Wilson 
written  contest  which  set  up  fraud  should  have  been  stricken  out, 
because  the  amendments  were  made  more  than  a  year  after  the 
probate  of  the  will,  and,  as  the  alleged  fraud  was  a  new  cause  of 
action,  it  could  not  beset  up  for  the  first  time  after  the  expiration 
of  the  year.  Appellants  also  contend  that  the  court  erred  in  id- 
lowing  the  Wilson  amendments  made  after  the  year  on  the  sub- 
joct  of  undue  influence.  In  the  original,  undue  influence  was 
charged  against  McConnachie,  which  was  averred  to  consist  in 
**  reporting  to  her  false,  scandalous  reports  concerning  the  conduct 
of  the  said  John  Wilson,"  but  the  nature  of  the  reports  was  not 
stated;  and  in  the  amendments  it  was  stated  what  those  repoits 
were,  and  also  that  undue  influence  was  exercised  by  Michael  and 
Mary  Curran.  The  point  of  appeUants  is  tliat  these  amendments 
state  new  mattei's,  wiiich  could  not  be  set  up  after  the  expiration 
of  the  year.  This  contention  of  appellants  cannot  be  maintained 
as  to  the  amendment  about  the  alleged  undue  influence  of  Ml- 
Connachie.  It  was  a  mere  amplification  of  the  original  charge, 
and  may  properly  be  considered  as  simply  a  more  definite  state 
ment  of  what  hud  been  formerly  averred.  But  the  point  must  be 
sustained  as  to  the  averment  in  the  amendment  about  the  undue 
influence  alleged  to  have  been  exercised  by  Michael  and  Mary 
Curran.  These  averments  are  not  amendatory  or  explanatory,  or 
in  amplification  of  anything  alleged  in  the  original,  but  are  state- 
ments of  entirely  new  matters,  constituting  another  and  independ- 
ent cause  of  contest,  which  could  have  been  presented  only  within 
a  year  after  the  probate.  Therefore  the  dernuirer  to  these  should 
have  been  stricken  out  or  disregarded.  And,  for  this  reason,  the 
answer  of  the  jury,  **Yes,"to  the  various  interrogatories  asking 
whether  the  will  or  codicil  was  procured  through  the  undue  in- 
fluence of  McConnachie,  Michael  Curran,  and  Mary  Curran,  "or 
either  of  them,"  has  no  significance.  It  is  not  a  finding  that  it 
was  procured  through  the  undue  influence  of  McConnachie,  and 
the  question  of  the  undue  influence  of  the  Currans  was  not  pi  op* 
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erij  before  the  jury.  As  to  the  undue  influence  alleged  in  the 
contest  of  the  MeMahons,  there  is  no  pretense  that  there  was  any 
proof  of  it;  and  there  was  none.  And,  if  it  were  allowable  to 
consider  the  answera  of  the  jury  to  the  interrogatories  submitted 
to  them  by  the  court  as  findings  that  the  will  and  codicil  were 
procured  through  tiie  undue  influence  of  McConnachie,  we  are 
satisfied  that  under  the  decisions  of  this  court  in  former  cases,  and 
particularly  in  Goodwin  v.  Goodwin  (59  Cal.  560);  Tn  re  CarpeiUers 
Estate  {9-^  id.  406,  29  Pac.  1101);  In  re  McDeviU  (95  Cal.  33,  30 
Pac.  101);  In  re  Carrigers  Estate  (104  Cal.  81,  37  Pac.  785);  In  re 
Langfords  Estate  (108  Cal.  608,  41  Pac.  701), — the  evidence  was 
clearly  insufficient  to  support  such  finding,  or  any  finding  of  un- 
due influence  by  any  person. 

The  real  question  in  the  case  is  whether  or  not  there  was  evi- 
dence sufficient  to  justify  the  findings  that,  at  the  time  of  the  exe- 
cution of  the  will  and  the  codicil,  the  deceased  was  not  mentally 
competent  to  make  a  will ;  and  we  are  satisfied  that  the  question 
should  be  answered  in  the  negative.  Counsel  for  respondents  sjiy 
very  properly  that  the  rule  as  to  conflicting  evidence  is  the  same 
in  will  contests  as  in  other  cases;  and  they  seem  to  intimate  that 
the  rule  has  not  been  applied  in  some  former  probate  cases,  and  to 
indicate  a  fear  that  it  may  not  be  applied  in  the  case  ai  bar.  Of 
coui-se,  the  rule  is  the  same  in  .ill  casea  Wherever  there  is  a  fair 
and  reasonable  amount  of  evidence  to  support  the  finding  of  a 
jury,  it  will  not  be  disturbed  here,  though,  in  our  opinion,  it  is 
against  the  preponderance  of  evidence  ;  but  where  one  side  of  an 
issue  is  clearly,  amply,  and  firmly  established  by  an  unbroken 
line  of  evidence,  and  the  jury  find  the  other  way  u{x)n  no  evi- 
dence that  is  "  really  and  substantially  conflicting,"  or  upon  a 
mere  pretense  of  such  evidence,  or  upon  evidence  so  slight  as  to 
leave  no  room  to  doubt  that  the  verdict  was  the  result  of  passion 
or  prejudice,  there  the  finding  should  not  be  allowed  to  stand. 
This  has  always  been  the  rule.  And,  if  it  has  happened  here  that 
quite  a  number  of  verdicts  upsetting  wills  have  been  reversed,  it 
was  not  because  the  rule  as  to  conflicting  evidence  had  not  been 
properly  applied,  but  because  in  will  contests  more  than  in  any 
other  class  of  cases  are  juries  wont  to  render  verdicts  upon  insuf- 
ficient evidence.     The  history  of  this  species  of  litigation  shows 
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that  quite  a  number  of  people  have  come  to  think  that  the  right 
to  dispose  of  property  by  7»mI1  has  but  litile  significance,  and  may 
be  legally  disregarded  whenever  the  testator  has  not  disposed  of 
his  property  in  a  manner  which  suits  the  views  of  a  jury.  "But 
the  right  to  dispose  of  one's  property  by  will  is  most  solemnly  as- 
sured by  law,  and  is  a  most  valuable  incident  to  ownersliip,  and 
does  not  depend  upon  its  judicious  use.  The  beneficiaries  of  a 
will  are  as  much  entitled  to  protection  as  any  other  property  own- 
ers ;  and  courts  abdicate  their  functions  when  they  permit  the 
prejudices  of  a  jury  to  set  aside  a  will  merely  upon  suspicion,  or 
because  it  does  not  conform  to  their  ideas  of  what  was  just  and 
proper."     {In  re  McDeviit^  95  Cal.  S3,  30  Pac.  106.) 

With  respect  to  the  mental  competency  of  the  deceased  at  the 
date  of  the  will,  and  at  the  date  of  the  codicil,  the  court,  among 
other  things,  correctly  instructed  the  jury  as  follows :  "  Uf)on 
these  two  issues  I  instruct  you  that  the  burden  of  proof  rests  with 
the  contestant  John  Wilson.  The  law  presumes  that  every  person 
possesses  a  sound  and  disposing  mind,  and  it  is  incumbent  upon 
the  contestant  to  establish  by  a  preponderance  of  the  evidence  that 
Bridget  Wilson  did  not  on  February  27,  1898,  or  on  March  11, 
1893,  possess  a  mind  sufficiently  clear  and  strong  to  enable  her  to 
know  and  understand  the  nature  of  the  act  in  which  she  was  then 
engaged,  to  know  and  recollect  those  who  were  the  natural  objects 
of  her  bounty,  to  know  and  remember  the  character  and  extent  of 
her  property,  the  manner  in  which  and  the  persons  to  whom  she 
wished  it  distributed ;  and  if  he  has  failed  to  show  that  such  was 
the  condition  of  the  mind  of  the  deceased  on  February  27,  1893, 
your  answer  to  interrogatory  number  one  should  be  *  Yes;'  and  if  he 
has  failed  to  show  such  to  have  been  the  condition  of  her  mind  on 
March  11, 1898,  your  answer  to  interrogatory  number  two  should 
be  *  Yes.'"  Now,  the  evidence  introduced  by  appellants  showed 
clearly  and  fully  that,  on  the  two  occasions  referred  to,  the  de- 
ceased did  **  possess  a  mind  sufficiently  clear  and  strong,"  within 
the  meaning  of  said  instruction,  to  make  a  valid  will.  It  leaves 
no  doubt  on  that  subject.  The  witnesses  to  the  will  were  Mr. 
Winder,  the  lawyer  who  wrote  it  at  her  dictation,  and  who  had 
been  one  of  her  legal  advisers  for  a  long  time,  Mr.  Hannon,  who 
was  then  a  clerk  in  Winder's  office,  and  Dr.  Boyd,  who  was  one 
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of  the  physicians  attending  the  deceased.  The  witnesses  to  the 
codicil  were  the  said  Winder  and  Boyd,  and  a  gentleman  named 
Wiskotschill.  All  these  attesting  witne&ses  were  examined  at  the 
trial,  and  their  testimony  was  clearly  and  fully  to  the  point  that^ 
when  the  will  and  codicil  were  executed,  the  deceased  was  in  full 
possession  of  her  mental  faculties,  knew  what  she  was  doing,  and 
was  perfectly  competent  to  do  it  There  were  three  physicians 
who  attended  the  deceased  during  her  last  illness, — Dr.  Worth- 
ington,  who  had  attended  her  on  several  former  occasions ;  Dr. 
Bnyd,  who  was  called  upon  immediately  after  the  accident  which 
caused  her  illness  and  subsequently  her  death,  and  attended  her 
during  nearly  the  whole  period  of  her  illness ;  and  Dr.  Lasher, 
who  was  in  attendance  for  several  days  before  her  death.  Appel- 
lants put  all  these  physicians  on  the  stand  as  witnesses;  but  on 
liie  objections  of  respondents,  based  on  subdivision  4  of  section 
1881  of  the  Code  of  Civil  Procedure,  the  offered  testimony  of 
Worthington  and  Lasher  was  excluded.  Dr.  Boyd,  being  an  at- 
testing witness,  was  allowed  to  testify,  and  his  testimony  was  fully 
to  the  point  of  the  competency  of  the  deceased.  He  said  :  "At 
the  time  the  will  was  executed,  and  also  when  the  codicil  was 
executed,  her  mind  was  perfectly  clear.  At  either  of  those  times 
I  had  noticed  nothing  at  all  to  indicate  any  failure  of  mind  in  any 
way.  My  opinion  is  that  her  mind  was  perfect,  both  at  the  time 
of  the  execution  of  the  will  and  of  the  codicil.  On  the  dav  after 
the  codicil  was  written,  her  mind  was  |.)erfecily  clear."  Dr. 
Worthington  was  afterwards  recalled  by  appellants  for  the  pur- 
pose  of  proving  a  conversation  which  he  had  with  deceased  about 
a  certain  child  who  was  a  beneficiary  in  the  will,  and  also  for  the 
purpose  of  trying  to  show  that  he  had  formed  an  opinion  of  her 
mental  soundness  from  matters  not  of  a  professional  find  confiden- 
tial nature;  and  it  clearly  appeared  from  the  testimony  that  was 
admitted  that  he  considered  her  of  sound  mind.  In  the  course  of 
his  examination,  counsel  for  respondents  asked  him  this  question: 
**  Well,  doctor,  in  treating  patients  such  as  Mi-a  Wilson  was,  is  it 
not  necessary,  and  is  it  not  your  habit,  in  prescribing  for  her,  to 
ask  her  something  in  connection  with  the  condition  of  her  mind?" 
To  which  he  replied :  **  Well,  in  this  case  it  never  occurred  to  me." 
He  was  then  asked  by  counsel  for  respondents:  "Well,  I  siiy, 
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isn't  it  necessary  ?"  To  wliich  he  replied :  "  Well,  if  there  waa 
any, — if  there  was  any  doubt  about  her  mind  at  all,  then  I  should ; 
but  in  this  case  I  didn't  think  so.  Therefore  Irlidn't,  you  know^ 
pay  any  particular  attention  at  all.  She  was  perfectly  cfear,  of 
course,  in  every  way,  and  I  therefore — "  Question :  "  Well,  that 
isn't,  I  think,  in  response  to  my  question."  What  he  afterwai-ds 
said  on  the  subject  of  her  mental  condition  we  will  not  allude  to, 
because  it  seems,  although  it  does  not  clearly  appear,  that  it  waa 
stricken  out.  In  addition  to  the  testimony  of  the  physicians  and 
the  attesting  witnesses,  a  large  number  of  peraons  who  were  in- 
timate acquaintances  of  the  deceased,  who  saw  her  during  her  last 
illness,  about  the  time  of  and  before  and  after  the  dates  of  the 
execution  of  the  will  and  codicil,  testified  to  her  mental  sound- 
ness; and  the  testimony  of  these  witnesses  need  not  be  detailed 
here  or  commented  on,  because  no  witness  of  respondents  testified 
to  the  contrary,  although  many  of  their  witnesses  were  intimate 
acquaintances  of  the  deceased,  and  visited  her  during  her  last  ill- 
nesa  In  addition  to  the  opinions  of  appellants'  witnesses  that  her 
mind  was  sound,  conversations  and  acts  of  the  deceased  about  the 
time  of  the  execution  of  the  will  and  codicil  were  testified  to  by 
various  witnesses,  wliich  showed  mental  capacity  and  her  ability 
'*  to  know  and  understand  the  nature  of  the  act  in  which  she  waa 
then  engaged,  to  know  and  recollect  those  who  were  the  natural 
objects  of  her  bounty,  to  know  and  remember  the  character  and 
extent  of  her  property,  the  manner  in  which  and  the  persons  to 
whom  she  wished  it  distributed."  To  the  lawyer  who  drew  the 
will  and  codicil  she  gave  descriptions  of  her  property,  and  named 
with  apparent  accuracy  many  persons  and  places  in  California  and 
Ireland.  Some  of  her  acts  especially  showed  a  strong  and  deter- 
mined will.  For  instance,  she  was  much  attached  to  a  member  of 
the  firm  of  lawyers  who  had  done  her  legal  business  for  many 
yeara,  and  desired  to  make  a  bequest  to  him,  which  he  declined* 
but,  when  he  requested  her  to  bequeath  a  certain  amount  to  the 
public  library  of  the  city  of  Los  Angeles,  she  peremptorily  re- 
fused, because  she  thought  that  m  certain  matter  the  city  had 
treated  her  very  unjustly.  There  were  many  other  incidents  in 
proof  which  present  cumulative  evidence  of  her  mental  com- 
petency ;  and  it  is  beyond  doubt  that  the  evidence  touching  her 
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mental  condition  at  the  times  of  the  testamentary  acts  clearly 
shows  testamentary  capacity  at  those  times. 

A  clear  case  of  the  testamentary  capacity  of  the  deceased  at  the 
very  time  of  the  execution  of  the  will  and  codicil  having  been 
made  by  the  evidence  of  tlie  appellants  above  noticed,  the  ques- 
tion is:  Did  the  respondents  introduce  evidence  so  inconsistent 
and  contradictory  of  that  introduced  by  appellants  as  to  protect 
the  verdict  of  the  jury  by  the  shield  of  the  doctrine  of  "  conflicting 
evidence"?  We  tiiink  not.  In  the  first  place,  there  is  no  contra- 
tliction  of  the  direct  testimony  of  the  numerous  witnesses  who 
knew  the  deceased,  and  saw  and  conversed  with  her  during  her 
last  illness,  that,  in  their  opinion,  she  was  of  sound  mind.  It  is  a 
remarkable  circumstance  that,  although  respondents  examined 
about  thirty  witnesses,  many  of  whom  were  intimate  acquaintances 
of  the  deceased,  none  of  them  were  asked  by  respondents  if,  in 
their  opinion,  she  was  mentally  competent,  and  none  of  them 
testified  that  she  was  not  Looking  through  the  evidence,  it  is 
apparent  that  respondents'  claim  that  the  deceased  lacked  testa- 
mentary capacity  at  the  date  of  will  and  codicil  rests  almost  en- 
tirely upon  these  two  facts:  (1)  That  for  many  years  prior  to 
that  date  she  had  been  addicted  to  the  intemperate  use  of  intoxi- 
cating drinks;  and  (2)  that  at  the  time  of  tiie  execution  of  said 
instruments  she  was  suflFering  from  very  distressing  wounds  on 
her  person,  caused  by  a  burn,  from  the  effects  of  which  she  after- 
wards died.  There  is  no  doubt  that,  under  the  evidence,  it  must 
be  taken  as  true  that  at  times  she  drank  to  excess,  and  was  some- 
times greatly  intoxicated.  As  to  the  extent  to  which  her  habit  of 
drinking  went,  there  is  a  marked  conflict  of  testimony,  it  being 
much  more  excessive  according  to  respondents'  witnesses  than  us 
represented  by  witnesses  of  appellants.  Bat  tlio  jury  had  the 
right  to  accept  the  testimony  of  respondents'  witnesses  on  the 
point  That  testimony,  however,  leaving  out  of  view  the  contra- 
dictory testimony  of  appellants*  witnesses,  went  no  further  than 
this  :  that  for  many  years  the  deceased  used  intoxicating  liquors; 
that  she  frequently  used  them  to  excess  ;  that  she  was  sometimes 
drunk,  when,  like  other  people  in  that  condition  she  talked  fool- 
ishly, but  then,  when  not  in  that  condition,  she  was,  as  one  of  re- 
spondents' witnesses  said,  ** perfectly  straight;"  and  that,  although 
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tin  illiterate  woman,  being  unable  to  read  or  write,  she  bad  ordi< 
nary  intelligence  and  shrewdness,  and  capacity  such  as  an  illiterate 
person  may  have  to  do  business.     Mark  Leonard,  one  of  respond- 
ents witnesses,  and  certainly  not  an  unwilling  one,  after  having 
testified  to  ber  intoxication  on  certain  occasions,  said:  "She  was 
sober  enough  to  transact  business  most  of  the  time,  but  I  am  only 
speaking  of  a  few  times."     William  Maxey,  another  witness  for 
respondents,  having  testified  that  he  saw  her  intoxicated  on  a  cer- 
tain occasion,  said :  '*  I  useil  to  see  Mi's.  Wilson  quite  frequently. 
I  have  seen  her  at  times  when  not  under  the  influence  of  liquor. 
When  I  saw  her  at  her  house,  I  couldn't  say  that  she  was  under 
the  influence  of  liquor  as  far  as  I  could  see.     I  used  to  see  her  in 
town  when  she  was  not  under  the  influence  of  liquor,  and  I  have 
seen  her  at  times  when  she  wa&     I  have  seen  her  sober.     She  at* 
tended  to  her  business  pei-sonally, — ^a  great  deal  of  it"     Another 
witness  for  respondents,  Mrs.  Blewett,  having  testified  that  the 
deceased  **  drank  pretty  often,"  said  :  "  In  the  afternoon,  generally, 
she  seemed  to  be  more  inclined  to  the  effects  of  it     I  know  in  the 
forenoon  she  was  always  right,  but  in  the  afternoon  I  would  often 
find  her  asleep.     Sometimes,  at  such  times  as  I  would  find  her 
asleep,  she  would  be  under  the  influence  of  liquor."    Geoi^e  J, 
Dalton,  a  witness  for  respondents,  said :  "  I  have  seen  her  some* 
times  that  I  thought  she  was  under  the  influence  of  liquor  or 
something  else,  and  other  times  that  she  seemed  to  be     perfectly 
straight"  I.  W.  Hellman,  a  witness  for  respondents,  testified  that  he 
had  known  her  about  twenty-five  years,  and  had  done  business  with 
her  as  her  banker  for  a  long  time,  and  that  she  came  very  fre- 
quently to  his  bank.     He  further  testified  as  follows :    "  She  was 
generally  sober  when  she  cama     Bridget  Wilson,  though  an  il- 
literate  woman,  was  a  very  bright  woman,  and  a  woman  of  a  good 
deal  of  business.     She  talked   nicelv.     Was  rather  an  attractive 
woman  in  some  respects,  in  her  way  of  talking."  Other  quotations 
of  a  similar  character  might  be  made,  but  the  foregoing  are  suffi. 
cient  to  indicate  the  general  nature  of  her  drinking  habit,  and  the 
limitations  put  upon  it  by  respondents*  own  witnesses. 

Of  course,  it  is  possible  for  long-continued   excessive  use  of 
alcoholic  stimulants  to   so   permanently  impair   the   intellectual 

faculties  of  the  person  indulging  in  them  as  to  degrade  him  or  her 
Vol.  II— 8 
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to  the  condition  of  imbecility  or  mental  incompetency  to  do  any 
legal  act  But  the  question  in  a  case  like  the  one  at  bur  always 
is,  not  what  might  have  been  the  mental  condition  of  the  testator 
at  the  time  of  the  execution  of  the  will,  but  what  was  that  con- 
dition ?  While  evidence  of  the  condition  of  the  testator*8  mind 
both  before  and  after  the  date  of  the  testamentary  act  is  admissible, 
yet  it  is  important  only  as  it  beara  upon  that  condition  at  the  very 
time  of  the  execution  of  tlie  will.  It  unfortunately  is  often  the 
case  that  exceedingly  bright  and  strong-minded  people  are  ad- 
dicted to  tlie  excessive  use  of  alcoholic  drinks,  and  are  frequently 
intoxicated ;  and  to  hold  that  the  wills  of  such  persons,  although 
shown  to  have  been  executed  when  they  were  in  full  possession 
of  testamentary  capacity,  can  be  upset  by  a  jury  upon  mere  proof 
of  such  drinking  habit,  would  be  to  carry  the  rule  of  "conflicting 
evidence"  beyond  all  reasonable  bounda  Upon  the  point  of  ex- 
cessive drinking,  see  Ayrey  v.  Hill  (2  Addams,  Ecc.  206);  Peck  v. 
Gary  (27  N.  Y.  9);  Flkinion  v.  Brick  (44  N.  J.  Eq.  154,  15  Atl. 
891);  Andreas  v.  Weller  (3  N.  J.  Eq.  604);  Harmony  Ijodgts  Appeal 
(127  Pa.  St.  276,  18  Atl.  10);  Bannister  v.  Jackson  (45  N.  J.  Eq. 
702,  17  Atl.  692);  Wheeler  v.  Alderson  (3  Uagcr ,  Ecc  674);  Kahl 
V.  Schober  (35  N.  J.  Eq.  461),  in  which  it  is  said  that  "  it  is 
familiar  law  that  habits  of  drunkenness  do  not  of  themselves  take 
away  a  man's  capacity  to  make  a  will."  Under  the  circumstances 
of  the  case  at  bar,  the  testimony  of  respondents'  witnesses  as  to 
the  use  of  alcoholic  liquors  by  the  deceased  is  entirely  insufficient 
to  justify  the  finding  of  the  jury  that,  at  the  time  of  the  execution 
of  the  will  and  codicil,  she  was  not  of  sound  mind ;  and  the  evi- 
dence affords  no  pretense  for  contending  that  she  was  intoxicated 
at  the  time  of  the  testamentary  acta  Neither  does  the  facrt  that 
deceased,  at  the  time  of  the  testamentary  acts,  was  suffering  from 
the  injury  which  afterwards  caused  her  death,  afford  any  sufficient 
ground  for  the  finding  that  she  was  incompetent  to  make  a  will 
at  the  time  the  will  and  codicil  were  made.  A  couple  of  days 
before  the  execution  of  the  will,  she  was  badly  injured  by  a  fir© 
which  occurred  in  her  house  while  she  was  beyond  doubt  in  a 
state  of  intoxication ;  and  she  afterwards  died  from  the  effects  of 
the  wounds  then  received.  She  was  badly  burned  on  her  thighs^ 
and  almost  her  entire  abdomen  was  blistered,  and  a  spot  on  it 


IN  RE  WILSON'S  ESTATE.  19 

about  the  size  of  a  silver  dollar  was  burned  through  the  skin.  It 
is  possible  that  these  wounds  might  have  had  the  effect  of  destroy- 
ing her  testamentary  capacity,  but  the  question  is,  did  they  have 
that  effect?  And  the  evidence  abundan  ly  shows  that  they  did 
not  A  multitude  of  wills  could  be  conveniently  set  aside  by 
juries  who  do  not  like  their  contents,  and  the  beneficiaries  left 
without  any  redress,  if  mere  evidence  that  a  will  was  made  during 
the  last  illness  of  the  testator,  which  might  have  rendered  him  in- 
competent, is  a  sufficient  **  conflict "  with  clear  proof  that  he  was 
competent  at  the  time  of  the  testamentary  act  to  warrant  a  verdict 
against  the  validity  of  the  will.  Would  mere  evidence  of  old  age, 
which  might  possibly  have  so  impaired  the  mental  faculties  of  a 
testator  as  to  render  him  incompetent,  be  sufficient  to  justify  a 
verdict  upsetting  his  will  in  the  face  of  clear  proof  that  he  was 
competent  at  the  time  of  the  testamentary  act?  (See  Carty  v. 
ConnoUy,  91  Cal.  15,  27  Paa  699,  and  cases  cited  in  note  on  pages 
61.  62,  1  Jarm.  Wills,  6th  ed.) 

The  other  arguments  in  favor  of  upholding  the  verdict  do  not 
nee<l  much  notica  It  is  said  that  the  will  was  unnatural,  because 
bat  little  was  left  to  the  husband  of  the  deceased.  This  is  not  the 
fact  if  we  consider  both  the  will  and  the  coflicil,  which  were  pro- 
bated together;  but  as  was  said  in  Estate  of  Langford  (108  Cal. 
624,  41  Pac  705):  "The  consideration  of  the  question  whether  or 
not  a  will  is  *  unnatural' — by  which  is  meant,  we  suppose,  differ- 
ent from  what  it  might  have  been  expected  to  have  been — is  of  no 
importance  except  in  a  case  where  there  is  some  evidence  immedi- 
aielj  tending  to  show  mental  incapacity,  fraud,  or  undue  influence, 
in  which  event  it  might  serve  to  help  out  a  weak  case.  *  *  « 
A  will  cannot  be  upset  because,  in  the  opinion  of  a  jury  or  court, 
it  is  unnatural."  And  in  the  McDavUt  Case^  supra.  Temple,  C, 
speakmg  for  the  court,  said :  ^^Although  I  do  not  think  it  of  special 
interest  here,  it  is  well  to  remember  that  one  has  the  right  to  make 
an  unjust  will,  an  unreasonable  will,  or  even  a  cruel  will"  How- 
ever, if  a  man  who  had  always  lived  in  apparently  the  most  affec- 
tionate relations  with  his  family  should  leave  a  will  in  which  all 
his  property  was  granted  to  strangers,  and  no  reason  could  be  sug* 
gested  or  explanation  made  why  he  thus  disinherited  those  near 
relatives  whom  he  had  always  seemed  to  love,  this  circumstance 
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would  certainly  tend  to  show  some  delusion  or  alienation  of  reason 
at  the  time  of  the  testamentary  act.  But  it  would  not  be  sufficient 
to  overturn  the  will  in  the  face  of  clear  and  plenary  proof  of  full 
testamentary  capacity  at  the  time  the  will  was  executed ;  and  it 
would  vanish  it)  the  presence  of  a  reasonable  explanation  of  tha 
act,  and  a  clear  intent  to  do  it  with  a  full  present  knowledge  of 
conditions  and  consequences. 

In  the  case  at  bar  the  facts  are  such  as  to  put  it  beyond  the  reach 
of  the  rule  that,  under  certain  circumsUmces,  importance  should 
attacli  to  the  consideration  that  a  will  was  unnatural.  Here  the 
deceased  and  her  husband  had  been  for  a  long  time  on  unfriendly 
terma  They  had  frequent  quarrels,  and  she  wns  highly  incensed 
against  him  for  what  she  believed  to  be  improper  relations  be- 
tween him  and  another  woman.  When  the  will  was  being  drafted, 
she  said  that  $50  per  month  was  enough  for  her  husband,  and 
that,  if  he  got  any  more,  ''he  would  only  spend  it  on  Eliza  San- 
chez," and  that  ''he  had  told  her  that  he  would  maiTy  Eliza  San- 
chez before  she  was  cold  in  the  ground.'^  Here,  then,  the  fact 
that  she  did  not  give  her  husband  more  is  fully  and  reasonably 
explained,  and  aSords  no  evidence  of  testamentary  incapacity ;  and 
the  case  presents  no  just  reasons  for  a  finding  that  the  will  was  in- 
valid because  "  unnatural." 

Some  contention  is  made  that  the  contents  of  the  will  and  codi- 
cil, considered  in  connection  with  two  former  wills,  show  mental 
incapacity.  We  see  nothing  in  this  contention.  The  deceased 
had  made  two  former  wills,  which  she  had  canceled;  and  the 
worst  that  can  be  said  about  the  contents  of  those  wills  is  that  she 
a  number  of  times  changed  some  of  the  beneficiaries,  and  particu- 
larly her  residuary  legatees.  We  see  nothing  extraordinary  in 
thia  It  certainly  affords  no  evidence  of  testamentary  incapacity. 
A  steady  purpose  to  cut  oS  her  husband  with  a  small  monthly 
allowance  runs  through  all  these  wills,  except  the  codicil  in  con- 
teat.  That  being  her  fixe<l  purpose,  and  having  a  large  estate  and 
no  other  near  relatives,  it  is  not  at  all  strange  tliat  she  changed  her 
mind  as  to  whom  the  great  residue  of  her  property,  remaining  after 
certain  legacies,  sliould  go.  But  during  her  last  sickness,  and 
after  she  had  made  the  will  of  February  27th,  her  husband  fre- 
quently went  to  see  her,  and  they  were  often  together  alone;  and 
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it  wafl  quite  nataral  that,  under  theRe  circumstances,  her  animosity 
to  him  should  soften,  us  it  evidently  did.  So,  with  full  knowledge 
of  the  consequences  of  the  provisions  of  the  codicil,  which  were 
explained  to  her  by  the  lawyer  who  drafted  it,  although  she 
apparently  had  such  knowledge  before  the  explanation,  she,  by 
that  instrument,  disposed  of  only  a  part  of  her  estate,  and  know- 
ingly left  the  greater  part  to  go  to  her  husband  by  operation  of 
.law. 

Tliere  are  no  other  suggestions  made  in  the  interest  of  respond- 
ents which  we  deem  it  necessary  to  notice.  Looking  through 
the  entire  record,  we  are  forced  to  the  conclusion  that  there  is  not 
sufficient  evidence  to  support  the  verdict;  and  that  the  case  pre- 
sents another  instance  of  a  jury  being,  insensibly  perhaps,  carried 
away  from  the  real  issues  legitimately  before  them  by  the  notion 
that  the  will  was  not  such  as  in  their  opinion  it  ought  to  have  been 
and  therefore  should  be  set  asida 

There  are  one  or  two  other  points  made  by  appellants,  which, 
perhaps,  need  notica  We  do  not  think  that  the  court  committed 
any  error  of  which  appellants  can  complain  by  ordering  the  con- 
tests to  be  tried  together.  They  were  proponents  of  the  will  and 
codicil,  and  bound  to  mainUiin  them  against  all  attacks;  and,  if 
the  contestants  were  willing  to  proceed  together,  there  were  no  just 
grounds  upon  which  appellants  could  object  Whether  or  not  the 
contestants  could  have  rightfully  demanded  separate  trials  is  a 
question  not  before  us. 

The  court  did  not  err  in  allowing  respondents  to  introduce  evi- 
dence of  the  manner  in  which  the  deceased  acquired  property  dis- 
posed of  in  the  will.  It  bore  in  some  degree,  however  remotely, 
on  the  question  of  testamentary  incapacity.  {Estate  of  Ruffino 
[Cal.],  48  Pac.  127.) 

Tlie  instructions  of  the  court  as  to  the  general  propositions  of 
law  applicable  to  the  case  were  clear  and  correct ;  and  the  conten- 
tion that  there  was  no  evidence  at  all  to  warrant  some  parts  of  the 
charge  can  hardly  be  maintained. 

We  do  not  think  it  necessary  to  notice  the  numerous  exceptions 
to  rulings  of  the  court  as  to  the  admissibility  of  various  items  of 
evidence,  as  the  questions  may  not  again  arise,  and  there  are  no 
other  matters  which  demand  further  discussion. 
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The  judgment  and  order  appealed  from  are  reversed. 

I  concur :     Temple,  J. 

Henshaw,  J. — I  concur  in  the  foregoing  judgment  I  also 
concur  in  the  opinion  of  Mr.  Justice  McFarland,  saving  that  I 
think  the  amendments  to  the  charge  of  undue  influence,  whereby 
such  influence  is  alleged  to  have  been  exercised  by  Michael  and 
Mary  Curran,  did  not  add  a  new  ground  of  contest  But,  as  the 
opinion  points  out,  the  evidence  fails  to  sustain  the  charge  of  undue 
influence  against  any  of  the  persons  named. 


Hadley  et  al.  vs.  Hadley. 

[Supreme  Court  of  Indiana,  April  9,  1897  ;  46  N.  E.  Rep.  8d8.] 

Testamentary  powers. 

1.  A  power,  in  legal  parlance,  is  simply  an  authority  whereby  a  person  is  en* 

abled  to  dispose  of  an  interest  in  real  estate,  which  interest  is  vested  either 
in  himself  or  in  some  other  person. 

2.  The  exercise  of  a  power  depends,  in  most  instances,  upon  the  discretion  of 

the  donee,  and  no  person  can  be  made  a  beneficiary  unless  the  discretion 

vested  in  the  donee  takes  a  definite  form  of  disposition. 
8.  If  the  power  be  committed  to  two  or  more  trustees,  it  is  reganled  as 

coupled  with  an  interest,  and  wiU  still  exist  in  the  surviving  trustee  on  the 

death  of  any  or  all  of  the  co  trustees. 
4.  If  the  power  is  confided  to  several  trustees,  nominatim,  it  imports  a  personal 

discretion  or  confidence  of  a  personal  nature,  and  on  the  death  of  one  of 

these  donees,  the  power  dies  with  him,  and  caunot  be  exercised  by  the 

survivors. 
6.  The  rule  last  stated  does  not  obtain  whenever  it  appears  that  the  donor  of 

the  power  expressly  authorized  the  substitution  of  another  person  upon 

the  death  of  any  of  those  named  by  himself. 

Appeal  from  an  order  of  tlie  Circuit  Court  entered  at  a  term 
held  in  and  for  the  countv  of  Hendricks. 

Hon.  John  Y.  Hadley,  Jr.,  Presiding  Judga 
Ckcis.  Foley  and  Brill  Jc  Harvey^  for  appellanta 
Hogaie  Jb  Chrk,  for  appellee. 
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McCabe,  J. — ^Tbe  appellee  sued  the  appellants  in  the  Hen- 
dricks Circuit  Court  to  quiet  her  alleged  title  to  certain  land  in 
Hendricks  county.  A  trial  of  the  issues  formed  by  the  court 
without  a  jury  resulted  in  a  special  finding  of  the  facts  wherein 
the  court  stated  conclusions  of  law  favorable  to  appellee.  The 
court  rendered  judgment  for  the  plaintifiE  pursuant  to  the  conclu- 
sions of  law.  The  errors  assigned  call  in  question  the  action  of 
the  trial  court  in  sustaining  the  plaintiff's  demurrer  to  the  answer 
of  the  defendants  Addison  Hadley  and  Addison  Coffin,  and  the 
conclusions  of  law.  The  substance  of  the  special  finding  is  :  That 
on  June  27,  1895,  Job.  Hadley  died,  testate,  in  the  county  of  Hen- 
dricks, the  owner  in  fee  simple  of  land  situate  in  said  county,  par- 
ticularly described,  containing  294^  acres.  The  last  will  of  said 
Job  Hadley  rends  as  follows:  '*!  do  hereby  will,  give  and  bequeath 
all  my  real  and  personal  property,  or  the  residue  of  the  same  after  al  I 
my  indebtedness  is  ptiid,  to  Tacy  Hadley,  my  wife,  except  the  lauds 
owned  by  me  m  sections  14  and  15  in  township  17  north  and 
range  1  west,  which  at  her  death  I  will  that  Addison  Hadley,  Mor- 
decai  Hadley,  and  Addison  Coffin  take  in  charge  as  trustees,  and 
devote  the  same,  if  thought  practicable,  to  the  erection  and  main- 
tenance of  an  institution  for  the  education  of  the  poor,  virtuous,  and 
aspiring  childi*en  and  young  persons.  Said  institution  to  be  loca- 
ted in  some  suitable  place  on  the  farm.  But  if  the  erection  of 
such  an  institution  was  not,  in  the  judgment  of  said  trustees, 
deemed  practicable,  the  said  lands  to  be  sold,  and  three-fourths  (f) 
of  the  proceeds  to  be  distributed  among  my  legal  heirs,  and  the  re- 
maining one-fourth  (J)  to  go  to  the  legal  heirs  of  Tacy  Hadley, 
my  wife.  "  That  the  real  estate  described  in  the  finding  above  is 
the  same  real  estate  mentioned  in  said  will  as  owned  by  Job  Had- 
ley in  sections  14  and  15,  township  17  N.,  range  1  W.,4ind  that 
said  real  estate  is  all  the  real  estate  of  which  Job  Hadley  died 
seized  or  possessed.  Thnt  said  will  was  probated  in  said  Hen- 
dricks Circuit  Court  on  March  9,  1896,  and  that  plaintiff  has  filed 
her  written  election  rejecting  the  will  of  said  Job  Hadley,  and 
that  she  filed  her  written  election  to  take  the  provisions  made  for 
her  as  widow  by  the  law  of  descent  That  Job  Hadley  at  his 
death,  was  seventy-nine  years  old,  and  his  wife,  Tacy  Hadley,  the 
plaintiff,  was  of  the  age  of  eighty-four  years,  and  that  they  liad 
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been  married  and  lived  together  as  husband  and  wife,  forty-nine- 
and  one-half  years.  That  at  the  time  of  his  death  Job  Hadley  left 
no  father  or  mother,  nor  the  descendants  of  any  child  or  children, 
liim  surviving,  but  Tacy  Hadley,  his  wife,  the  plaintiff,  as  his  sole 
heir  at  law.  That  the  defendants  other  than  Addison  Coffin  are 
the  brother  and  sister,  neplievvs  and  nieces  of  Job  Hadley,  de- 
ceased, and  they  constitute  all  the  brothers  and  sisters  of  said  Job 
Hadley  surviving  him.  That  Mordecai  Hail  ley,  mentioned  in  said 
will,  died  on  June  17,  1890,  and  his  death  was  known  to  sai<l  Job 
Hadley  at  the  time ;  and  that  the  defendants  Addison  Hadley 
and  Addison  Coffin  a:re  the  only  surviving  persons  named  in  said 
will  as  trustees.  That  the  persoruil  esuite  of  Job  Hadley,  after  the 
payment  of  his  debts,  funeral  expenses,  and  expenses  of  last  sick- 
ness, and  costs  of  administration,  amounts  to  about  $400.  That 
plaintiff,  Tacy  Hadley,  as  the  surviving  widow  of  Job  Hadley,  de- 
ceased, has  been  ever  since  his  death,  and  is  now,  in  the  quiet  and 
peaceable  possession  of  the  real  estate  above  mentioned.  That  the 
defendants  are  claiming  an  interest  in  said  real  estate  by  virtue  of 
said  will,  but  concede  that  the  plaintiff  now  owns  in  fee  simple 
the  undivided  one-third  interest  in  said  real  estate,  and  thatshe  owns 
a  life  estate  in  and  to  the  remaining  undivided  two-thirds  thereof. 
That  all  the  defendants  other  than  the  surviving  trustees  named 
in  said  will  are  claiming  that,  should  said  trust  be  adjudged  to 
be  void,  or  should  it  be  adjudged  to  be  valid,  but  on  the  death  of 
the  plaintiff,  the  execution  of  it  should  be  deemed  impracticable, 
as  contemplated  in  said  will  it  might  be,  in  either  event,  on  the 
death  of  the  plaintiff,  the  undivided  two-thinis  interest  in  said 
real  estate  should  be  sold,  and  three-fourths  of  the  proceeds  thereof 
should  be  distributed  among  them,  and  none  of  them  are  claiming 
any  other  right  in  said  real  estate.  And  upon  the  foregoing  facts 
the  court  states  the  law  to  be  with  the  plaintiff,  and  that  she  is  en- 
titled to  have  her  title  quieted  in  the  lands  described  in  the  com- 
plaint against  each  of  the  defendanta  At  the  time  the  special 
finding  was  filed,  the  time  for  the  widow  filing  her  election  had 
not  yet  expired. 

It  is  contended  by  the  appellee  that  the  trust  sought  to  be  cre- 
ated by  the  will  is  void,  for  the  reasons:  (1)  That  the  objects 
or  beneficiaries  of  the  charity  thereby  sought  to  be  established  are 
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SO  indefinite  that  a  court  of  equity  cannot  ascertain  them,  and  no 
power  is  conferred  on  the  three  trustees  to  select  them  ;  (2)  by  the 
death  of  one  of  the  three  trustees  during  the  life  of  the  testator  all 
power  in  the  surviving  trustees  to  execute  the  trust  was  extin- 
guished ;  and,  (3)  that  being  the  case,  neither  of  the  defendant 
trustees  had  any  power  over  or  interest  in  the  real  estate,  and 
hence  the  contingency  could  never  arise  by  which  the  other  de- 
fendants could  have  any  interest  in  the  real  estate  through  a  sale 
thereof  and  a  distribution  to  them  of  any  portion  of  the  proceeds 
thereof  under  the  will.  Should  that  turn  out  to  be  the  status  of 
the  real  estate  and  the  parties,  then  Job  Hadley  died  intesUite  as 
to  that  real  estate.  In  that  event,  the  whole  of  Job  Hadley*s  prop- 
erty, real  or  personal,  would  descend  to  his  widow.  (Rev.  St. 
1891  §  2651;  Sev.  St  1831,  §  2490.)  We  deem  it  unnecessary 
to  decide  whether  the  vagueness  und  uncertainty  of  the  will  as  to 
the  objects  or  beneficiaries  of  tlie  trust  therein  provided  for  and  de- 
clared renders  the  trust  sought  to  be  created  void  or  not  (See 
Orimes  v.  Harmon,  35  Ind.  198,  and  cases  cited ;  Erskine  v.  White' 
head,  84  id.  857,  and  cases  there  cited ;  Board  v.  Dinwiddie,  189 
id.  128,  87  N.  E.  795.)  The  language,  "I  will  that  Addison 
Hadley,  Mordrcai  Hadley  and  Addison  Coffin  take  in  charge  as 
trustees,  and  devote  the  same  [the  real  estate],  if  thought  practica* 
ble,  to  the  erection  and  maintenance  of  an  institution  for  the  edu- 
cation of  the  poor,  virtuous  and  aspiring  children  and  young  per- 
sons, "  vests  a  naked  power  in  the  three  trustees,  not  coupled  with 
an  interest  {Doe  v.  Lanius,  8  Ind.  441;  Thompson  v.  Schenck,  16 
id.  194;  Brumfield  v.  Drook,  101  id.  190;  Gregg  v.  Ckirrier,  86  N. 
H.  200.)  A  power  is  usually  defined  as  an  authority  whereby  a 
person  is  enabled  to  dispose  of  an  interest  in  real  estate  vested  in 
himself  or  another.  The  exercise  of  these  powers,  in  most  instan- 
ces, depends  upon  the  discretion  of  the  donee  of  the  power,  and  no 
person  can  take  by  virtue  of  the  power  unless  the  donee  thereof 
chooses  to  exercise  this  discretion.  (Bisp.,  Eq.  §  77.)  If  the  au- 
thority be  cornmitted  to  trustees,  the  presumption  is  that,  as  the 
power  was  coupled  with  an  interest,  it  was  meant  to  survive.  If 
a  power  be  a  joint  one,  coupled  with  an  interest,  it  will  survive  if 
one  of  the  donees  of  the  power  die.     But  where  it  is  a  mere  naked 

authority  it  will  not  surviva    So,  if  the  authority  be  to  two  or  more 
Vol.  II— 4 
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in  an  ofTicial  capacity  ralione  officii^  it  will  survive  if  one  die. 
Bat  if  it  be  to  them  uominatim^  or  they  are  clothed  with  a  special 
confidence  of  a  personal  nature,  it  will  not  survive.  (2  Washh. 
Real  Prop.  [5t»i  ed.]  553.)  For  if  the  act  to  be  done  requires  an 
exercise  of  the  judgment  and  discretion  of  the  several  persons  named 
as  trustees,  it  can  only  be  exercised  by  them  all.  (Id.  551.) 
Where  the  power  is  given  to  several  donees  nominatim,  it  indi* 
cates  the  repose  of  a  personal  discretion  in  each,  and  the  power  will 
not  survive  the  death  of  one  of  them.  (Tied.,  Real  Prop.  §  566.) 
And  if  the  power  be  accompanied  by  a  personal  confidence  and 
trust  in  the  donee  or  donees,  he  or  they  alone  can  execute  it ;  nor 
can  it  pass  to  others ;  it  must  be  executed  by  the  persons  named, 
unless  authority  to  substitute  another  is  expressly  given.  (2 
Washb.  Real  Prop.  [5th  ed.]  717.)  If  the  power  of  sale  or 
any  other  power  is  given  to  two  or  more  persons  by  name,  with 
no  words  of  survivorship,  and  one  dies  or  refuses  to  act  the  others 
cannot  execute  the  power.  (Perry,  Trusts,  §  499;  Wilder  v.  Ra- 
ney,  95  N.  Y.  7;  Oambell  v.  Tiippe,  75  Md.  252,  28  Atl.  461.) 
The  power  here  given  by  the  will  not  being  coupled  with  an  in- 
terest accompanied  by  no  words  of  survivorship,  and  no  authority 
given  to  any  number  of  tlie  trustees  less  than  the  whole,  and  Mor- 
decai  Hadley,  one  of  the  trustees  having  died  before  the  will  creat- 
ing the  trust  took  effect,  the  tru.st  is  wholly  inoperative  and  void 
for  want  of  authority  on  the  part  of  the  surviving  trustees  to  act 
{^Doe  V.  LaniuSy  supra ;  Thompson  v.  Schenck,  supra ;  Brumfield 
V.  Drook,  supra;  Orerjg  v.  Currier^  supra,) 

But  it  is  contended  with  great  apparent  earnestness  that  there 
is  a  devise  over  in  case  of  failure  of  the  trust,  directing  the  land  to 
be  sold,  and  the  proceeds  to  be  distributed  to  the  defendants  em- 
braced in  that  clause  of  the  will.  But  that  is  a  mistake.  There 
is  a  contingency  provided  for  in  the  will  on  the  happening  of  which 
the  land  is  directed  to  be  soKl,  and  tlie  proceeds  to  be  divided  be- 
tween the  legal  heirs  of  Job  Hadley  and  the  legal  heirs  of  his 
widow,  though  no  power  to  sell  is  given  to  any  one.  That  con- 
tingency was  not  the  failure  of  the  trust.  The  contingency  is  ex- 
pressed in  the  will  thus:  "But  if  tlie  erection  of  such  an 
institution  was  not,  in  the  judgment  of  said  trustees,  deemed 
practicable,  the  said  lands  to  be  sold,"  etc.     This  contingency  has 
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been  impossible  ever  since  the  will  took  effect  on  the  death  of  Job 
Hudley,  because  before  that  time  one  of  the  three  trustees  named 
died.  Therefore,  the  judgment  of  tlie  three  trustees  never  having 
been  exercised,  it  now  never  can  be,  and  hence  the  contingency  on 
the  happening  of  which  the  land  Wiis  directed  to  be  sold,  and  the 
proceeds  divided  between  certain  of  the  parties  to  the  action,  the 
"deviseover,"  as  appellants  call  it,  wholly  fails,  because  a  contingent 
interest  in  real  estate  must  rest  upon  the  happening  of  an  event 
that  is  a  possibility.  Mr.  Washburn,  in  his  work  on  tteal  Propertj^ 
(volume  2  [5th  ed.],  629),  says:  "In  the  next  place,  the  event 
must  not  be  too  remote,  or  beyond  what  is  deemed  in  law  to  be  a 
common  possibility,  such  as  that  of  the  death  of  a  person,  or  of  his 
dying  without  issue,  or  of  coverture  or  the  like.  If  the  event  is 
not  within  such  possibility,  a  limitation  dependent  upon  it  is  void 
at  common  law."  Thereft)re  there  were  none  of  the  defendants 
that  had  any  power  over  or  interest  in  said  real  estate  wliatever,  by 
virtue  of  said  will,  though  they  were  claiming  that  they  had. 
Hence  the  Circuit  Court  did  not  err  in  its  conclusions  of  law  that 
the  plaintiff  was  entitled  to  have  her  title  quieted.  It  follows  from 
what  we  have  decided  above  that  the  court  correctly  sustained  the 
demurrer  to  the  partial  answer  of  the  two  trustees,  Addison  Hadley 
and  Addison  Coffin. 
Judgment  affirmed. 


New  England  Mortg.  Sec.  Co.  vs.  Buice  et  cU. 

[Supreme  Court  of  Georgia.  Aug.  24. 1896;  98  Ga.  795,  26  8.  E.  Rep.  84] 

Wills —  Construction  —  Testamentary  powers  —  Disposi- 
tion OF  ESTATE. 

1.  A  testator.  In  one  item  of  his  will,  devised  and  bequeathed  all  his  property, 
of  every  kind  and  description,  including  a  tract  of  land,  lo  his  wife  and 
two  minor  dausrhters  ;  appointed  the  wife  guardian  for  them  ;  declared  it 
to  be  his  will  and  de^^ire  that  she  should  support,  clothe,  and  cdticate  them 
decently  and  liberally,  as  well  as  support  herself  ;  and  for  tiieso  purp'^sps 
authorized  her  '*  to  sel'.  either  publicly  or  privately,  whatever  prop<irty  she 
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might  think  best  to  disiXNic  of* :  abd  directed  that,  whenever  either  of  the 
daughters  sliou Id  become  of  age  or  marry,  slie  should  have  certain  specified 
articles  of  persjonal  property.  The  next  item  of  the  will,  so  far  as  now 
material,  was  in  these  words:  "Tiie  remainder  of  the  property,  after 
carrying  out  the  foregoing  provisions  of  this  will,  I  give  absolutely  to  my 
said  wife,  free  from  debts,  control,  or  liability  of  any  future  husband.*' 
Held,  that  this  will  vested  absolutely  in  the  testator's  widow  the  title  to  an 
undivided  one  third  of  all  his  property,  and  in  each  of  the  two  daughters 
the  title  to  an  undivided  third  of  the  same,  subject  to  be  divested  either  by 
an  exercise  of  tlie  power  of  sale  conferred  upon  the  widow,  or  by  her  full 
compliance  with  the  provisions  made  in  the  will  for  their  benefit. 

2,  The  making  of  a  deed  by  a  widow  in  her  individual  name  only,  purporting 
to  convey  to  another  the  entire  title  to  the  above  mmitioned  tract  of  land, 
in  which  deed  no  reference  was  made  eitiier  to  the  will  or  the  power  there- 
by conferred,  is  not  to  be  construed  as  an  exercise  of  that  power,  but  merely 
as  having  the  effect  of  passing  to  the  grantee  the  widow's  individual  in- 
terest in  the  property.  Consequently,  such  deed  conveyed  to  the  grantee 
nothing  except  the  grantor's  undivided  one-third,  unless  she  had  previously 
acquired  full  title  to  the  premises,  bycompliancj  with  the  terms  of  the 
will,  and  had  thus  divested  the  title  of  tlie  daughters  to  the  remaining  two- 
thirds. 

8.  It  afiirmatlvely  appearing  from  the  evidence  in  this  case  that  the  widow  had 
not  complied  with  the  above-recited  provisions  of  tiie  will,  and  therefore, 
that  the  daughter;^'  title  had  not  been  divested  before  she  undertook  to 
convey  the  land,  there  was  no  error  in  practically  directing  a  %'erdict  which 
secured  to  them  their  two-thirds  of  the  proceeds  of  a  sale  of  the  land,  which 
was  to  take  place  for  the  benefit  of  all  the  parties  interested.  Irrespective 
of  other  questions  presented  by  the  record,  this  verdict  was  right  and  ought 
not  to  be  disturbed. 

Error  from  Superior  Court,  Forsyth  county, 

George  F.  Gober,  Judge. 

Anderson,  Felder  Jc  Davis^  Oeo.  L.  Bell  and  U,  L.  Patterson^  for 
plaintiff  in  error. 

H,  P,  Bell,  for  defendants  in  error. 

Lumpkin,  J. — Young  P.  Pool  died,  testate,  seized  and  pos- 
sessed of  the  tract  of  land  involved  in  the  present  controversy. 
His  widow,  Mrs.  Maggie  E  Pool,  who  was  a  second  wife,  and 
two  minor  daughters  by  her,  survived  him.  The  third  item  of 
his  will,  after  reciting  the  provisions  which  the  testator  had  made 
for  numerous  sons  and  daughters,  the  children  of  his  first  wife. 
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was  in  the  following  language:  "I  therefore  hereby  give  all  ray 
property,  both  real  and  peraonal,  of  every  kind  and  description 
whatever,  to  rny  wife,  Maggie  E.  Pool,  and  our  daughter  Pearl  E, 
Pool,  and  any  further  child  or  children  my  said  wife  may  have  by 
me.     And  it  is  my  will  and  desire  that  my  wife,  whom  I  hereby 
appoint  guardian  of  my  daughter  Pearl  E.  Pool  and  my  other  chil- 
dren or  child  she  may  have  by  me,  shall  sup|K)rt,  clothe,  and  edu- 
cate all  the  children  she  may  have  by  me,  decently  and  liberally, 
as  well  as  support  herself;  and,  for  thi.s  purpose,  she  is  hereby  au- 
thorized to  sell,  either  publicly  or  privately, whatever  property  she 
may  think  best  to  dispose  ol     Whenever  Pearl  K  Pool,  or  any 
other  further  children  or  child  she  mav  have  bv  me,  becomes  of 
age  or  marries,  my  wish  is  that  each  of  said  children  shall  have 
each,  if  girls,  a  good  cow  and  calf,  a  good  feather  bed,  bedstead, 
and  bed  furniture;  and,  if  boys,  a  good  horse,  bridle,  and  saddle, 
bedstead,  and  bed  furniture."     The  fourth  item  of  the  will,  so  far 
as  now  material,  was  as  follows:  "The  remainder  of  the  property, 
after  carrying  out  the  forgoing  provisions  of  this  will,  I  give  ab- 
solutely to  my  said  wife,  free  from  debts,  control,  or  liability  of 
any  future  husband."     In  1887,  Mrs.  Pool  borrowed   from   one 
Flint  $600,  for  which  she  gave  her  promissory  note,  and  secured 
its  payment  by  conveying  to  him  the  above-mentioned  land,  taking 
his  bond  for  a  reconveyance  upon  payment  of  the  nota     The  deed 
from  Mrs.  Pool  was  executed  in  her  individual   name  only,  and 
contained  no  reference  whatever  either  to  the  will  or  to  the  power 
thereby  conferred  upon  her.     Flint  transferred  the  note,  and  con- 
veyed the  land,  to  the  mortgage  security  company,  which  subse- 
quently obtained  a  judgment  against  Mrs.  Pool  for  the  amount  of 
the  note.     Execution  was  issued;  a  deed  filed  in  the  clerk's  office, 
conveying  the  land   back  to  her;  and  the  execution  was  levied 
upon  the  land.     Pearl  E.  Buice  and  Alice  Pool,  the  minor  chil- 
dren  above  referred  to,  the  latter  having  been  born  after  the  exe 
cution  of  the  will,  brought  an  equitable  petition  against  the  mort- 
gage security  company.     Mi-s.  Pool,  and  the  sheriff,  alleging  that, 
under  their  father's  will,  they  became  the  owners  of  an  undivided 
two-thirds  interest  in  the  land,  and  that  their  mother  had  no  right 
to  convey  the  same  to  Flint  for  the  purpose  of  securing  the  pav- 
ment  of  her  promissory  note  to  him.    They  prayed  that  the  sheriff 
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be  enjoined  from  selling  tlie  land  under  the  execution  in  favor  of 
the  mortgage  security  company;  that  the  title  to  two-thirds  of  the 
land  be  decreed  to  be  in  them;  that  the  above-mentioned  deeds  be 
set  aside  and  canceled,  so  far  as  they  relateil  to  said  two-thinls  in- 
terest in  the  land ;  that  a  sale  be  had,  under  a  decree  to  be  ren- 
dered  up)on  their  petition,  and  that  two-thirds  of  the  proceeds  aris- 
ing therefrom  be  paid  over  to  them.  The  defense  set  up  by  the 
mortgage  security  company  was,  in  brief,  that  Mrs.  Pool  had  bor- 
rowed the  money  for  which  she  gave  her  note  to  Flint,  and  bad 
expended  the  same,  in  carrying  out  the  provisions  contained  in 
the  third  item  of  the  will ;  and  that,  in  executing  the  deed  to  Flinty 
she  was  exercising  the  power  conferred  upon  her  by  the  will.  It 
appeared  at  the  trial  tliat  Mrs.  Pool  had  not  carried  out  the  pro- 
visions which  the  testator  had  made  in  his  will  for  the  benefit  of 
the  plaintiffs.  The  evidence  showed  conclusively  that  they  had 
not  been  decently  and  liberally  supported,  clothed,  and  educated, 
at  the  expense  of  the  estate,  and  that  neither  of  them  had  received 
the  cow  and  calf,  feather  bed,  bedstead,  and  bed  furniture  specially 
bequeathed  to  them  in  the  third  item  of  the  will.  It  affirmatively 
appeared,  on  the  contrary,  that  from  early  childhood  these  girls 
had  made  their  own  living  almost  entirely  by  the  labor  of  their 
own  hands;  that  they  had  been  poorly  and  scantily  clothed;  and 
that  the  limited  education  received  by  them  had  been  acquired  in 
attendance  upon  the  public  schools,  without  cost  to  the  estate. 
The  instructions  of  the  trial  judge  to  the  jury  practically  amounted 
to  a  direction  that  they  render  a  verdict  declaring  that  the  land 
sliould  be  sold,  and  that  two -thirds  of  the  proceeds  of  the  sale 
should  be  paid  over  to  the  plaintiff:^.  The  bill  of  exceptions  com- 
plains of  the  overruling  of  a  motion  for  a  new  trial  tiled  by  the 
mortgage  security  company.  It  contained  several  grounds,  and 
presented  quite  a  number  of  questions.  We  shall,  however,  notice 
those  only  of  them  by  which,  in  our  opinion,  the  case  is  controlled. 
The  material  portions  of  the  will  of  Young  P.  Pool  appear  in 
the  foregoing  preliminary  statement,  and  our  construction  of  these 
testamentary  provisions  is  stated  with  sufficient  clearness  in  the 
first  headnota  In  the  light  of  the  facts  recited,  we  hold  that  the 
title  of  the  daughters  to  an  undivided  two-thirds  of  the  land  was 
not  divested,  either  by  an  exercise  of  the  power  of  sale  conferred 
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by  the  will  upon  Mre.  Pool,  or  by  compliance  on  her  part  with  the 
provisions  made  in  the  will  for  the  benefit  oi  her  minor  daughters. 

The  deed  from  Mrs.  Pool  to  Flint,  upon  its  face,  purports  to 
convey  the  entire  tract  of  land  as  her  property.  It  makes  no  refer- 
ence whatever  either  to  the  will  or  the  power  thereby  conferred, 
and  therefore  does  not  of  itself  indicate  that  it  was  intended  as  an 
exercise  of  such  power,  or  as  passing  any  greater  interest  in  the 
land  than  that  held  by  the  grantor  in  her  individual  right  It 
must  be  borne  in  mind  that  Mra  Pool  undoubtedly  owned  an  un« 
divided  third  of  the  land.  This  is  a  most  important  fact  in  deter- 
mining whether  or  not  there  was  an  intention  on  her  part  to  execute 
the  power  conferred  upon  her.  If  the  will  had  simply  vested  in  her 
the  power  of  sale,  without  giving  her  any  individual  interest  in 
the  title,  the  making  of  the  deed  might  be  treated  as  an  exercise 
of  the  power,  although  the  deed  itself  did  not  expressly  so  indicate. 
This,  however,  would  only  be  true  in  the  event  the  deed  could 
have  no  operation  at  all  unless  regarded  as  an  attempt  to  execute 
the  power.  Where  the  donee  of  a  power  has  also  an  interest  in 
the  property  in  his  own  right,  his  deed,  if  it  makes  no  reference  to 
the  power,  will  convey  nothing  but  his  own  interest,  and  will  not 
be  held  to  be  an  execution  of  the  power.  "  The  general  rule  of  con- 
struction, both  as  to  deeds  and  wills,  is  that  if  there  be  an  interest 
and  power  existing  together  in  the  same  f)erson,  over  the  same 
subject,  and  an  act  be  done  without  a  particular  reference  to  the 
power,  it  will  be  applied  to  the  interest,  and  not  to  the  power.  If 
there  be  any  legal  interest  on  which  the  deed  can  attach,  it  will 
not  execute  a  power.  If  an  act  will  work  two  ways,  the  one  by 
an  interest,  and  the  other  by  a  power,  and  the  act  be  indiflferent, 
the  law  will  attribute  it  to  the  interest,  and  not  to  the  authority." 
(4  Kent,  Comm.  side  pages  284,  235.)  This  whole  subject  is  very 
thoroughly  discussed  by  Chief  Justice  Bleckley  in  Terry  v.  Boda-- 
han  (79  Ga.  278,  5  S.  E.  38.  See,  specially,  pages  284-286,  79 
Ga.,  and  pages  41,  42,  6  S.  R,  and  the  authorities  cited.)  It, 
therefore,  seems  clear  that  Mrs.  Pool's  deed  cannot  be  held  to 
have  passed  to  Flint  the  entire  title  to  the  land,  upon  the  idea  that 
it  was  executed  under  the  authority  conferred  upon  her  by  the 
will. 

The  next  inquiry  is:  Did  this  deed,  treating  it  as  nothing  more 
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than  an  attempt  by  her  to  convey  whatever  interest  she  had  indi* 
vidually  in  the  land,  pass  to  Flint  the  full  title  thereto,  upon  the 
theory  that  she  had  divested  her  daughters*  title  by  supporting, 
clothing,  and  educating  them,  and  by  delivering  to  them  the 
specific  articles  of  personalty  bequeathed  to  them  by  the  will.  In 
other  words,  had  she,  before  making  this  deed,  paid  them  for  their 
interest  in  the  land,  in  the  manner  pointed  out  by  the  testator,  so 
as  to  make  herself  the  full  owner  of  the  land,  as  contemplated  by 
the  fourth  item  of  the  will?  In  the  light  of  the  facts  above  recited, 
it  is  obvious  that  she  had  not;  and  the  conclusion  follows  in^esistibly 
that,  at  the  time  of  making  the  deed,  Mra  PooKs  individual  inter- 
est in  the  land  was  limited  to  an  undivided  one-third.  Conse- 
quently, this  is  all  that  went  to  Flint,  or,  through  him,  to  the 
mortgage  security  company.  Irrespective,  therefore,  of  all  other 
questions,  the  testator's  minor  daughters  were  entitled  to  their 
two-thirds  interest  in  the  land,  op  to  two-thirds  of  the  prcx^eeda  of 
a  sale  of  it,  which  the  judgment  provided  should  be  had  for  the 
benefit  of  all  the  parties  at  interest 
Judgment  affirmed. 


In  re  Westurn's  Estate. 

[Court  of  Appeals  of  New  York,  March  2,  1897;  152  N.  T.  98;  46  N.  E, 

Rpp.  815  ] 

Succession  tax — Appraisement— Evidence. 

1.  The  Succession  Tax  of  1892.  while  in  a  general  sense,  a  tax  on  the  property 

of  a  decedent,  is,  in  Its  essential  nature,  under  the  legislation  on  the  sub- 
ject, a  tax  to  the  right  to  succession  to  the  property,  imposed  upon  and 
collectible  out  of  each  specific  share  or  interest  given  by  will  or  derived 
under  the  statutes  of  descent,  and  limited  as  to  each  share  or  interest  to  its 
value. 

2.  The  tax  is  computed  on  the  value  of  the  separate  interests  into  which  the 

who'.e  estate  is  divided  by  the  will,  or  by  the  statute  laws  of  the  state,  and 
is  a  charcre  airainst  each  share  according  to  its  value,  and  against  the 
person  enlided  thereto. 
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&  In  ascertaining  the  value  of  the  estate  of  the  decedent,  and  the  value  of  the 
taxable  interests,  debts  owing  by  him  are  to  be  deducted,  as  they  are 
charges  which  qualify  the  estate,  and  are  first  to  be  paid  before  there  can 
be  any  distribution  of  the  personal  estate  to  legatees  or  next  of  kin. 

4.  While  it  is  prudent  for  the  surrogate  to  defer  the  appointment  of  an  ap- 

praiter  of  a  decedeut's  estate  until  the  exequtor  or  administrator  has  con- 
cluded his  advertisement  for  the  presentation  of  claims,  still  he  is  not 
obliged  to  wait  for  a  final  accounting  of  the  amount  of  the  indebtedness. 

5.  In  the  case  of  a  large  estate,  it  is  entirely  safe  for  an  appraisal  to  proceed 

before  an  accounting,  in  order  that  the  succession  tax  may  be  promptly 
determined,  and  an  adjustment  of  the  tax  on  the  part  reserved  for  the  pay- 
ment of  the  indebtedness  may  be  reserved  for  a  future  occasion. 

6.  The  amount  of  a  promissory  note  which  is  in  litigation,  the  maker  claiming 

that  the  same  had  been  fully  paid,  should  not  be  included  in  the  appraise- 
ment ordered  by  the  surrogate  for  the  purpose  of  determining  the  amount 
of  the  succession  tax.  But,  in  case  the  noie  should  be  collected,  the  avails 
thereof  should  form  the  basis  for  a  future  appraisement. 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a  term 
held  in  and  for  the  third  department 

John  C.  Keeler  and  A.  Armstrong^  Jr,^  for  appellanta 

t/.  A.  Kelloggy  for  respondent 

Andrews,  C.  J.  (after  stating  the  facts). — The  litigation  over 
the  prt)bate  of  the  will  of  tlie  decedent  was  finally  terminated  by 
the  decision  of  tliis  court,  May  21,  1895,  in  favor  of  the  contest- 
anta  It  was  not  until  the  final  determination  of  the  controveisv 
by  the  judgment  of  this  court  that  it  could  be  known  whether  the 
property  of  the  decedent  passed  under  his  will  or  as  in  case  of  in- 
testacy, and,  until  this  fact  was  ascertained,  it  was  impracticable 
to  proceed  to  fix  the  transfer  tax  under  the  act  of  1892  or  the  prior 
statutes,  since  the  ascertainment  of  the  persons  entitled  to  the  prop- 
erty of  a  decedent  must  precede  the  imposition  of  any  tax.  This 
has  been  the  uniform  construction  given  by  this  court  to  the  trans- 
fer tax  acta  It  has  been  steadily  maintained  that  the  tax,  while 
in  a  general  sense  a  tax  on  the  property  of  the  decedent,  is,  in  its 
essential  nature,  under  the  legislation  on  the  subject,  a  tax  on  the 
right  to  succession  to  the  property,  imposed  upon  and  collectible 
out  of  each  specific  share  or  interest  given  by  will  or  derived  under 
the  statutes  of  descent  or  distribution,  and  limited  as  to  each  share 
Vol.  11—5 
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or  interest  to  its  value,  with  a  superadded  personal  liability  for  the 
payment  of  the  tax  by  the  person  taking  the  interest  The  tax  is 
computed,  not  on  the  aggregate  valuation  of  tlie  whole  estate  of 
the  decedent  considered  as  the  unit  for  taxation,  but  on  the  value 
of  the  separate  interests  into  which  it  is  divided  by  the  will  or  by 
the  statute  laws  of  tlie  state,  and  is  a  charge  against  each  share  or 
interest  according  to  its  value,  and  against  the  pei^son  entitled 
thereto.  Tlie  principle  that  tlie  tax  is  a  succession  tax  imposed  as 
a  burden  on  each  person  claimins^  succession,  measured  by  the 
value  of  his  interest,  and  collectible  out  of  his  interest  only,  was 
reaffirmed  in  the  case  of  In  re  Hoffmnns  Estate  (143  N.  Y.  827,  38 
N.  K  811),  arising  after  the  passage  of  the  tnmsfer  lax  act  of  1892, 
and  the  court  rejected  the  contention  that  the  principle  of  con- 
struction to  which  we  have  adverted,  established  under  the  acts  of 
1885  and  1887,  was  not  appliciible  to  the  act  of  1892.  The  court 
has  applied  this  rule  of  construction  to  cases  of  future  contingent 
interests  given  by  will,  which  might  never  become  vested,  and  also 
to  cases  where  although  there  may  have  been  a  technical  vesting 
of  a  future  estate,  the  estate  was  liable  to  be  defeated  before  it  came 
into  actual  enjoyment  {In  re  Curtis,  142  N.  Y.  219,  86  N.  E. 
887 ;  In  re  Roosevelt's  Estate,  143  N.  Y.  120,  38  N.  E  281 ;  In  re 
Hoffmanns  Estate.,  supra.  See,  also.  In  re  Cagers  Will,  111  N.  Y. 
848, 18  N.  E.  866.)  The  delay,  therefore,  in  fixing  the  tax  in  the 
present  case  awaiting  the  result  of  the  contest  over  the  will,  wtis 
inevitable,  and  in  no  wjiy  chargeable  to  the  heira  or  next  of  kin, 
whose  rights  were  first  judicially  ascertained  and  finally  settlctl  by 
the  judgment  in  this  court  declaring  tiie  will  to  be  void.  There 
was  no  delay  thereafter  in  putting  the  estate  in  the  courae  of  settle- 
ment Letters  of  administration  were  issued  June  3, 1895.  The 
surrogate,  on  July  6,  1895,  on  his  own  motion,  appointed  an  ap- 
praiser. This  was  before  thea(hninistrator8  had  or  could  have  ad- 
vertised for  the  presentation  of  the  claims  against  the  estate.  It  is 
insisted  that  the  appointment  of  an  appraiser  and  the  fixing  of  the 
tax  on  September  19.  1895,  was  premature,  and  that,  until  an  op- 
portunity had  been  given  to  ascertain  whether  any  claims  would 
be  presented,  no  appraisement  could  be  made  nor  any  tax  assessed. 
There  can  be  no  doubt,  we  think,  that  in  ascertaining  the  value  of 
the  estate  of  the  decedent  and  the  value  of  the  taxable  interests. 
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debts  owing  bj  him  are  to  be  deducted  They  are  charges  which 
qualify  the  estate,  and  are  first  to  be  paid  before  there  can  be  any 
distribution  of  the  personal  estate  to  legatees  or  next  of  kin.  The 
real  estate  is  liable  also  to  be  sold  for  the  payment  of  debts  when 
the  personal  estate  is  insufficient  for  that  purpose.  The  tax  im- 
posed by  the  act  is  upon  '*the  transfer*'  of  property  by  will  or  by 
the  intestate  laws  of  the  state.  (Act  1895,  ch.  908,  §220.)  Whether 
the  transfer  is  by  will  or  by  operation  of  law,  the  real  interest 
passing  is  what  remains  after  payment  of  debts  and  other  charges. 
It  is  plainly  inferable  from  section  225  of  the  act  that  the  debts  of 
the  decedent  are  to  be  deducted  in  arriving  at  the  valuation  of  the 
property  and  in  fixing  the  tax.  That  section  authorizes  a  pro- 
portionate amount  of  a  tax  to  be  refunded  in  case  debts  against 
the  estate  shall  be  proven  after  the  tax  shall  have  been  paid. 

But  it  is  the  contention  of  the  appellants  that  the  surrogate  had 
no  power  to  appoint  an  appraiser,  or  to  fix  the  tax,  until  the  fact 
whether  there  were  claims  against  the  estate  had  beeti  ascertained 
in  the  usual  course.  We  find  no  such  limitation  in  the  language 
of  the  act  Section  2S0,  which  authorizes  the  appointment  of  aa 
appraiser,  contains  no  general  limitation  of  time.  The  surrogate 
is  authorized,  upon  the  application  of  any  interested  party  or  upon 
his  own  motion,  to  appoint  an  appraiser  '*  as  often  as  and  whenever 
occasion  may  require."  It  seems  to  be  left  to  his  sound  discretion 
when  the  power  shall  be  exercised,  with  a  proviso,  however,  re- 
lating to  future  and  contingent  estates,  not  important  in  the  present 
case.  When  an  esbite  is  in  the  ordinary  course  of  administration, 
it  would  seem  to  be  prudent  and  reasonable  for  the  surrogate  to 
take  notice  of  the  statutory  system  for  the  settlement  of  estates, 
and  to  defer  the  appointment  of  an  appraiser  for  tiie  period  neces- 
sary to  enable  the  executor  or  administrator  to  advertise  for  claims, 
and  ascertain  whether  there  are  any  creditors.  But  it  has  been 
held  that  the  surrogate  is  not  hound  to  wait  a  final  accounting, 
before  proceeding  under  the  statute.  (In  Re  Vassar^  127  N.  Y.  1, 
27  N.  E.  394.)  In  many  cases  of  large  estates  it  would  be  perfectly 
safe  for  an  appraisal  to  proceed  before  an  accounting,  and  for  the 
surrogate  to  fix  the  tax  on  legacies,  or  even  on  the  residuary  in- 
terests, reserving  from  the  appraisal  at  that  time  a  sum  adequate 
to  meet  all  probable  debts  and  charges,  and  leaving  the  adjust- 
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ment  of  the  tax  on  tbe  part  reserved  for  a  future  occasion.  The 
time  when  the  surrogate  shall  proceed,  whej-e  tlie  interests  are  as- 
certainable and  certain,  must,  we  think,  in  general,  be  left  to  his 
sound  judgment  In  this  case  the  claim  presented  seems  to  be  of 
a  doubtful  character,  and,  if  it  should  be  entaiblished,  after  the 
estate  shall  have  been  distributed,  and  the  tax  paid,  the  interests 
of  the  distributees  are  fairly  protected  by  tiie  sixth  section  of  the 
act,  to  which  reference  has  been  made:  In  the  valuation  of  the 
estate  the  surrogate  deducted  a  sum  for  the  commissions  of  the  ad- 
ministrator:).  The  principle  that,  in  administering  thestatute,  debts, 
commissions,  and  expenses  of  administration  should  be  deducted 
in  ascertaining  taxable  values,  accords  with  tlie  general  practice, 
and  is  permitted  by  a  just  construction  of  the  law.  (See  Laws  1898, 
ck  908,  S§  225,  227.  See,  also,  In  re  Liiiea'  EstaU,  155  Pa.  St 
879,  27  AU.  728.) 

Tlie  appellants  further  insist  that  the  surrpgnte  erred  in  refusing 
to  deduct  from  the  valuation  of  the  estate  the  sum  expended  by 
them  in  the  litigation  over  the  will.  We  think  the  surrogate  prop* 
erly  disallowed  this  item.  It  was  not  a  claim  existing  against 
the  decedent  or  his  property.  The  tax  im|x>6ed  by  the  statute  is 
upon  tbe  interests  transferred  by  will  or  under  the  intes- 
tate  law  of  tlie  state.  The  devolution  of  the  property  and  the  right 
of  the  state  have  their  origin  at  the  same  moment  of  tima  The 
ascertainment  of  tilie  value  of  the  taxable  interest  and  the  fixing  of 
the  tax  necessarily  takes  place  subsequent  to  the  death.  But  the 
guide  is  the  value  at  the  time  of  the  death,  when  the  interests  were 
acquired.  The  fact  that  tiie  appellants  were  put  to  expense  in 
asserting  their  rights,  and  were  embroiled  in  expensive  litigation 
to  obtain  them,  was  their  misfortune.  It  did  not  diminish  the 
value  of  the  interests  which  devolved  upon  them  on  Westurn's 
death.  It  was  a  loss,  but  a  loss  to  their  general  estate.  It  did  not 
prevent  them  receiving  the  whole  interest  transmitted  to  them. 
The  fact  that  the  court  charged  certain  costs  and  allowances  in 
their  favor  upon  the  estate  did  not  change  the  situation.  It  was 
practically  a  charge  upon  their  own  property,  for  the  benefit  of 
their  attorneys. 

It  was  error  for  the  surrogate  to  include  in  the  appraisement  the 
amount  of  the  note  of  Lewis  Burgess.     He  testified  in  the  proceed- 
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ings  before  the  appraiser  that  the  note  had  been  paid.  The  ad- 
ministrators had  brought  suit  against  him  to  recover  the  note  as  an 
asset  of  the  estate,  and  litigation  was  pending,  undetermined,  both 
ut  the  time  of  the  appraisal  and  of  the  appeal  to  the  surrogate  from 
tlie  valuaiionand  assessment  of  the  tax,  and  it  depended  npon  the 
resu-lt  of  that  litigation  whether  Burgess  owed  the  estate  the 
amount  of  the  note.  If  the  note  had  been  paid,  it  was  not  taxable 
as  an  asset.  It  was,  we  think,  the  plain  duty  of  the  surrogate  to 
have  excluded  tliis  claim  from  valuation  at  the  time,  reserving  it 
for  future  appraisement  in  case  the  administrators  succeeded  in 
collecting  it. 

We  are  also  of  opinion  that  the  surrogate  should  have  permitted 
the  appellants  to  have  filed  the  addiiionul  allegations  in  respect  to 
the  claim  of  Mary  Clark  that  she  and  her  brothers  and  sisters  were 
the  sole  heirs  and  next  of  kin  of  Westurn,  and  to  have  received  and 
considered  the  proofs  offered  to  show  that  a  litigation  had  been 
commenced  in  the  surrogate's  court  to  revoke  the  letters  of  ad- 
ministration granted  June  3,  1895,  based  on  this  claim.  It  is  not 
suggested  that  the  proceeding  was  collusiva  The  application  to 
the  surrogate  in  behulf  of  the  persons  contesting  the  claim  of 
the  a^ipellants  to  be  the  heirs  and  next  of  kin  of  Westurn  was 
based  upon  positive  statements  under  oath.  If  their  claim  is  well 
founded,  it  is  manifest  that  the  tax  could  not  be  assessed  against 
the  appellants.  They  would  iri  the  case  supposeil,  have  no  tax- 
able interest  The  conflicting  claims  of  the  appellantsand  of  Mary 
Clark  and  those  she  represented  involved  a  controveray  which  af- 
fected the  title  to  the  whole  estate.  The  surrogate  should  eitlier 
have  postponed  the  appraisement  until  the  litigation  was  determined, 
or  at  least  .should  have  received  and  considered  the  evidenca  It 
is  not  necessary  now  to  determine  whether,  as  incident  to  his  juris- 
diction in  tax  proceedings  under  the  statute,  he  could  determine 
which  set  of  claimants  was  entitled  to  the  estate.  It  is  claimed  that 
the  surrogate  properly  refused  to  permit  the  new  allegations  based 
on  the  claim  of  Mary  Clark  to  be  filed,  since  the  sixty  days  had  ex- 
pired during  which  an  appeal  must  be  taken,  and  for  the  further 
reason  that  the  statute  requires  the  notice  of  appeal,  to  specify  the 
grounds  of  appeal,  and  that  there  was  no  reference  in  the  notice 
served  by  the  appellants  to  the  claim  of  Mary  Clark.     The  appeal 
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to  the  surrogate,  given,  by  section  18,  cb.  399,  Acte  1892,  is  in  the 
natureof  an  application  for  a  rehearing,  upon  which  new  evidence 
may  be  tiken  bearing  upon  the  questions  involved.  The  require- 
ment tliat  the  notice  of  appeal  shall  s;pecify  the  grounds  of  appeal 
implies  that  in  the  prior  proceedings  questions  had  been  raised  and 
decided  upon  which  error  could  be  assigned.  But  the  new  fact  in 
the  case,  viz.  :  the  claim  of  Mary  Clark,  was  not  disclosed  until 
after  the  appeal  was  taken,  and  after  the  expiration  of  sixty  days 
from  September  19, 1895,  when  tlie  original  order  of  the  surrogate 
fixing  the  tax  was  made.  We  think  the  statute  ought  to  be  con- 
strued so  as  to  permit  the  raising  upon  an  a[)peal  of  a  question 
which  did  not  enter  into  the  original  determination,  and  which  was 
first  made  known  after  the  appeal  had  been  taken,  and  after  the 
expiration  of  the  sixty  days.  The  surrogate  had  jurisdiction  of  the 
appeal  by  the  notice  actually  given,  and  it  would  be  an  unwise 
construction  of  the  act  to  limit  the  hearing  so  as  to  exclude  the 
consideration  of  a  new  question  subsequently  arising,  on  the  ground 
that  it  was  not  specified  in  the  notice  of  appeal.  The  case  of  In 
re  Davis  Estate  (149  N.  Y.  640,  44  N.  E.  185),  did  not  involve  the 
question  here  presented.  We  think  the  order  of  the  surrogate 
should  be  reversed. 

AH  concur. 

Order  reversed. 


Note.— "  COLLATERAL  INHERITANCE  TAX." 

Express  legislation  in  recent  years  hns  imposed  various  forms  of  taxation 
upon  the  property  of  deceased  persons  whenever  that  property  is  to  be  dis- 
tributed  among  private  beneficiaries.  It  is  proved  to  be  an  eminently  effective 
method  for  the  state  to  replenish  its  exhausted  treasury,  and  while  the  system 
has  been  pointedly  condemue<l  by  jurists  of  high  repute,  there  are  still  many 
features  to  recommend  its  extensive  adoption.  The  idea  is  a  direct  importation 
f :  om  the  Roman  jurisprudence  of  Justinian*s  time,  and  has  been  adopted  in 
England  for  somewhat  more  than  a  century,  although  its  first  appearance  in 
this  country  dales  fiom  the  year  1820,  when  the  legislature  of  Pennsylvania 
spread  an  enactment  upoa  the  statute  books  that  has  since  been  extensively  re- 
enacted.  At  the  present  time  we  find  that  Maine,  Massachusetts,  Maryland, 
New  York,  New  Jersey,  Delaware,  Connecticut,  Ohio  and  Tennessee  are  repre- 
sented in  the  list  of  states  that  have  enacted  laws  imposing  a  succession  tax. 
While  in  Wisconsin,  Minnesota  and  New  Hampshire,  similar  legislation  has 
been  repealed  on  various  grounds. 
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With  the  single  exoeption  of  the  Supreme  Court  of  New  Hampshire  in 
Curry  v.  Spencer  (61  N.  H.  6^,  60  Am.  Rep.  887),  the  constitutionality  of 
such  a  tax,  though  often  discussed,  has  never  been  denied  by  any  court  of 
finul  Jurisdiction. 

(Mager  v.  Grima.  49  U.  S.  8  How.  490,  12  L.  ed.  1168;  Scholey  v.  Rew.  90 
U.  8.  28  Wall.  881,  28  L.  ed.  99;  Wallace  v.  Myers,  4  L.  R.  A.  171,  £8  Fed. 
Rep.  184;  Eyre  v.  Jacob,  14  Oratt.  422,  78  Am.  Dec.  867;  Tyson  v.  State.  28 
Md.  577;  Slate  v.  Dalrymple.  8  L.  U.  A.  372.  70  Md.  294;  Pullen  v.  Wake 
County  Comrs.,  66  N.  C.  861;  Re  McPherson,  104  N.  Y.  806;  Strode  v.  Com., 
C2  Pa.  181.) 

The  decision  in  Curry  v.  Spencer  (61  N.  H.  624,  60  Am.  Rep.  887),  that  a 
statute  imposing  such  a  tax  is  in  violation  of  the  Constitution  of  New  Hamp- 
shire, goes  on  the  ground  that  the  tax  is  not  proportional,  and  so  cannot  be 
supported  as  a  tax  upon  property  under  the  Constitution  of  that  state,  which, 
it  seems,  authorizes  only  taxes  and  a  sessments  upon  polls  and  property.  (See 
State  V.  United  States  and  Canada  Ex.  Co.,  60  N.  H.  219.)  The  Constitution 
of  the  United  States,  by  article  1,  section  8.  provides  as  follows  :  **  The  con- 
gress shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and  excises,  to 
pay  the  debts  and  provide  for  the  common  defense  and  general  welfare  of  the 
United  States;  but  all  duties,  imposts,  and  excises  shall  be  uniform  throughout 
tbe  United  States."  Direct  taxes  must  be  apportioned  among  the  several 
states  according  to  the  respective  numbers  of  their  inhabitants,  to  be  deter- 
mined as  provided  by  the  second  section  of  the  same  article.  In  Scholey  v. 
Rew  (90  U.  S.  23  Wall.  881,  28  L.  ed.  99),  the  validity  of  the  succession  taxes 
imposed  by  the  United  States  Statute  of  June  80,  1864,  as  amended  by  the 
Statute  of  July  18,  1866.  was  considered.  (18  Stat,  at  L.  287  et  seq.;  14  id.  140 
et  seq.)  There  was  no  room  for  any  contention  that  the  congress  of  the  United 
States  could  regulate  in  the  states  the  transmission  of  property  by  will  or  in- 
heritance, and  the  question  was  whether  it  had  authority  under  the  taxing 
power  to  impose  such  taxes.  The  decision  was  that  such  taxes  were  not  direct 
taxes,  but  excises  or  duties,  and.  as  such,  within  the  authority  of  congress  to 
lay  and  collect  without  apportionment  among  the  states.  The  decisions  gener- 
ally are  that  such  taxes  are  excises.  (See  Mager  v.  Grima,  49  U.  S.  8  How. 
490,  12  L.  ed.  1168;  Re  McPherson.  104  N.  Y.  306;  Re  Swift's  Estate,  137  id. 
77,  18  L.  R.  A.  709;  Re  Knoedler's  Will,  140  N.  Y.  377;  Wallace  v.  Myers.  38 
Fed.  Rep.  184,  4  L.  R.  A.  171 ;  State  v.  Dalrymple,  70  Md.  294,  8  L.  R.  A, 
872;  Tyson  v.  State,  28  Md.  677;  Eyre  v.  Jacob,  14  Gratt.  422,  73  Am.  Dec. 
867;  Pullen  v.  Wake  County  C^mrs..  66  N.  C.  361;  Dos  Passes,  Collateral  In- 
heritance Tax;  Hanson.  Probate.  Legacy  and  Succession  Duties.) 

Upon  general  principles,  the  right  to  tax  the  succession  or  inheritance  of 
property  is  founded  on  a  reasonable  basis,  since  the  right  of  any  person  to  suc- 
ceed to  property  of  a  deceased  person,  whether  by  will  or  inheritance,  is  a 
creature  of  statute  law,  and  the  manner  in  which  it  shall  pass  by  no  means  a 
natural  right.  (2  Bl.  Com.  10;  2  Kent  Com.  12lh  ed.  825;  Dos  Passos, 
Collateral  Inheritance  Tax.  20;  Brettun  v.  Fox,  100  Mass.  234;  Wnger  v.  Grima, 
49  U.  S.  8  How.  490.  12  L.  ed.  1168;  Wallace  v.  Myers.  38  Fed.  Rep.  184,  4  L. 
R.  A.  171;  Peters  v.  Lynchburg,  76  Va.  927;  State  v.  D;drymple,  70  Md.  294. 
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8  L.  R.  A.  872;  Pullen  y.  Wake  County  Comn..  66  N.  C.  861;  Strode  y.  Com. 
52  Pa.  181;  Re  Swift's  Estate,  187  N.  V.  77,  18  L.  R.  A.  709;  CunjY.  Bpenoer 
61  N.  H.  624,  60  Am.  Rep.  887.) 

This  idea  is  recognized  almost  universally  by  statutes  which  provide  the 
manner  in  which  property  shall  descend  in  the  absence  of  any  will  of  the  do- 
ceased,  and  in  statutes  which  regulate  the  passage  of  property  by  will.  Aa 
the  right  to  succeed  depencis  upon  the  law  of  the  state,  it  follows  that  the  state 
may  regulate  that  right  as  public  ncc.  ssity  or  policy  may  dictate,  and  may  sub- 
ject it  to  such  burdens  and  reasooable  conditions  as  may  best  subserve  the  pur* 
poses  of  the  state.  It  must  be  borne  in  mind  that  the  tax  is  not  upon  the  prop- 
erty, but  the  right  or  privilege  of  acquiring  it  by  succession.  It  is  a  condition 
upon  which  the  person  may  take  the  estate  of  a  deceased  relative  by  inheri- 
tance, or  testator  by  his  will.  It  is  a  retention  by  the  state  of  a  part  of  a  de- 
ceased person's  property,  which  the  st  ite  may  take  to  meet  its  necessities,  and 
which,  in  certain  coses,  it  may  take  in  toto,  as  in  cases  of  escheated  property. 
It  is  not  a  tax  upon  the  right  of  alienation,  but  on  the  privilege  of  receiving  by 
inheritance  or  will,  or  otherwise,  at  the  death  of  a  former  owner.  (Strode  v. 
Com.,  62  Pa.  181;  tyre  v.  Jacob,  14  Gratt.  481.  78  Am.  Dec.  867;  Peters  v. 
Lynchburg,  76  Va.  929;  Re  Howe's  Estate.  2  L.  R.  A.  825,  and  note,  112  N. 
Y.  100;  Schoolfleld  v.  Lynchburg.  78  Va.  860;  Clymer  v.  Com.,  62  Pa.  189; 
Carpenter  v.  Pennsylvania.  68  U.  H.  17  How.  468,  15  L.  ed.  129;  Frederickson 
▼.  Louisiana,  64  U.  S.  28  How.  447,  16  L.  ed.  678;  Tyson  v.  SUte,  28  Md. 
677;  State  v.  Dalrymple,  70  id.  298,  8  L.  R.  A.  872;  Re  Howard.  5  Dem.  487; 
State  V.  Mann.  76  Wis.  469;  Minot  v.  Winthrop.  162  Mass.  118,  26  L.  R.  A. 
259;  State  v.  Hamlin,  86  Me.  495,  26  L.  R.  A.  682;  Scholey  v.  Rew.  90  U.  S. 
28  WaU.  881,  28  L.  ed.  99;  Re  Enoedler's  Will,  140  N.  Y.  877;  Re  Merriam'a 
Estate,  141  id.  479;  Slate  v.  Alston  et  al.,  94  Tenn.  674,  28  L.  R.  A. 
178.) 

The  collateral  inheritance  tax  is  not  a  tax  upon  either  persons  or  property ; 
but  is  a  tax  upon  the  privilege  of  acquiring  property  by  will  or  by  inheritance^ 
or  by  gift  eai/sa  mortis. 

(Wallace  v.  Myers,  88  Fed.  Rep.  184;  Mager  v.  Orima,  49  U.  S.  8  How.  490, 
12  L.  ed.  1168;  Scholey  v.  Rew,  90  U.  8.  28  Wall.  8iU.  23  L.  ed.  99;  Eyre  v. 
Jacob,  14  Gratt.  422.  78  Am.  Dec.  867;  Miller  v.  Cora.,  27  Gratt.  110;  Strode  v. 
Com.,  52  Pa.  181 ;  Re  Howe.  2  L.  R.  A.  825.  112  N.  Y.  103.) 

Succession  to  property  by  inheritance  and  legacy  is  a  legislative  privilege 
and  not  a  natural  right. 

(2  Bl.  Com.  10  ;  2  Kent,  Com.  [12th  ed.]  825 ;  Dos  Psssos,  Collateral 
Inheritance  Tax,  20,  and  cases  cited.  Brettun  v.  Fox,  100  Mass.  234 ;  Mager 
▼.  Grima,  49  U.  8.  8  How.  490, 12  L.  ed.  1168 ;  Wallace  v.  Myers.  4  L.  R.  A. 
171.  88  Fed.  Rep.  1S4  :  Byre  v.  Jacob,  14  Gratt.  422,  78  Am.  Dec.  867  ;  Petera 
V.  Lynchburg.  76  Va.  927 ;  State  v.  Dalrymple.  8  L.  R.  A.  872,  70  Md.  294  ; 
Pullen  V.  Wake  County  Comrs.,  66  N.  C.  861 ;  Strode  v.  Com.,  62  Pa.  181  ; 
Re  Swift's  Estate,  18  L.  R.  A.  709.  187  N.  Y.  77  ;  Curry  v.  Spencer,  61  K  H. 
624.  60  Am.  Rep.  887.) 

The  principal  idea  of  this  succession  tax.  Is  the  subjection  of  property, 
ownership  of  which  has  ceased  by  reason  of  the  death  of  its  owner,  to  a  didil* 
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Dutioo,  by  the  state  reserviog  to  itself  a  portion  of  its  amount,  if  in  money,  or 
of  its  appraised  value,  if  in  other  forms  of  property.  The  accompanying,  or 
the  correlative,  idea  should  necessarily  be  tbat  the  property,  over  which  such 
dominion  is  thus  exercised,  shall  be  within  the  territorial  limits  of  the  state  at 
its  owner's  death,  and  therefore,  subject  to  the  operation  and  the  regulation  of 
lis  laws.  The  state,  in  exercising  its  power  to  subject  realty,  or  tangible  prop- 
erty, U>  the  oi>eration  of  a  tax,  must,  by  every  rule,  be  limited  to  property 
within  its  territorial  confines,  as  no  stiite,  by  any  law  or  procedure,  can  tax 
property  or  persons  out  of  its  jurisdiction. 

(Re  Slate  Tax  on  Foreign-held  Bonds,  82  U.  S.  15  Wall.  100,  21  L.  ed.  170 ; 
Lnrillard  v.  People,  6  Dem.  268 ;  Re  Dewey,  N.  T.  Daily  Reg.  Oct.  21,  1880 ; 
Drayton's  App.,  61  Pa.  172 ;  Re  Bittinger's  Estate,  120  id.  888.) 

Residence  or  nonresidence  of  the  decedent  has  nothing  to  do  with  the  ques- 
tion of  tlie  thing  sought  to  be  taxed.  It  is  immaterial  whether  tbe  decedent 
was  a  resident  or  nonresident — whether  the  property  was  of  one  kind  or  an* 
other  (Re  Howard,  mpra),  provided  only  that  in  the  case  of  intestacy,  the  devo* 
lution  should  be  by  the  laws  of  this  state,  and  the  property  be  "  within  this  state.'* 

(Re  McPherson.  104  N.  Y.  806.) 

The  theory  of  sovereignty,  which  invests  the  state  with  the  right  and  tbe 
power  to  permit  and  to  regulate  the  succession  to  property  upon  its  owner's 
decease,  rests  upon  the  fact  of  an  actual  dominion  over  that  property.  In 
exercising  such  a  power  of  taxation  as  is  here  in  question,  the  principle,  ob« 
viously,  is  that  all  property  in  the  state  is  tributary  for  such  a  purpose,  and 
the  sovereign  power  takes  a  portion  or  percentage  of  the  property,  not  because 
the  legatee  is  subject  to  its  laws  and  to  the  tax,  but  because  the  state  has  a 
superior  right  or  ownership,  by  force  of  which  it  can  intercept  the  property, 
upon  its  owner's  death,  in  its  passage  into  an  ownership  regulated  by  the  en* 
abling  legislation  of  the  state. 

The  rules  of  taxation  have  become  pretty  well  settled,  and  it  is  fundamental 
among  them  that  there  shall  be  jurisdiction  over  tUe  subject  taxed  ;  or,  as  it  has 
been  sometimes  expressed,  the  taxing  power  of  the  state  is  co-extensive  with 
its  sovereignty.  It  has  not  the  power  to  tax  directly  either  lands  or  tangible 
personal  property  situated  in  another  state  or  country.  As  to  the  latter  descrip 
tion  of  property  no  fiction  transmuting  its  situs  to  the  domlcil  of  the  owner  is 
available,  when  the  question  is  one  of  taxation.  In  tbis  connection  the  observa- 
tions of  Chief  Judge  Combtock,  in  People  v.  Taxes  Corars.,  23  N.  Y.  244,  and 
of  some  text^writers,  are  not  inappropriately  referred  to.  He  had  said  that 
lands  and  personal  property  having  an  actual  situation  within  the  state  are  tax- 
able, and,  by  a  necessary  implication,  that  no  other  property  can  be  taxed.  He 
says,  further :  *  If  we  say  that  taxation  is  on  the  person  in  respect  to  the  prop- 
erty, we  are  still  without  a  reason  for  assessing  the  owner  resident  here  in  re<« 
spect  to  one  part  of  his  estate  situated  elsewhere  and  not  in  respect  to  another 
part.    Both  are  the  subject  of  taxation  in  the  foreign  jurisdiction." 

In  Judge  Cooley's  work  on  Taxation  it  is  remarked  (150)  that  *'a  state  can 
ao  more  subject  to  its  power  a  single  person,  or  a  single  article  of  property 
whose  residence  or  situs  is  in  another  state,  than  it  can  subject  all  the  citizens. 
or  all  the  property  of  such  other  state  to  its  power." 
Vol.  II— 6 
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Judge  Cooley  bad  reference  in  bis  remarks  to  tbe  case  of  "  State  Tax  on 
Foreign  beld  Bonds,"  in  tbe  United  States  Supreme  Court  (82  U.  S.  15  Wall. 
800,  21  L.  ed.  179),  wbere  Mr.  Justice  Field  delivered  the  opinion,  and,  in  the 
course  of  it  ot  served  that  **  tbe  power  of  taxation,  however  vast  in  its  character 
and  searching  in  its  extent,  is  necessarily  limited  to  subjects  within  tbe  juris- 
diction of  the  state." 

Judge  SU)ry,  in  bis  work  on  the  Conflict  of  Laws,  speaking  of  the  subject  of 
jurisdiction  in  regard  to  property,  said  (sec.  550)  that  tbe  legal  fiction  as  to  tbe 
situs  of  movables  yields  when  it  is  necessary  for  tbe  purpose  of  justice,  and, 
further,  "a  nation  within  whose  territory  any  perboual  property  is  actually 
situated  has  an  entire  dominion  over  it  while  thereiu,  in  point  of  sovereignty 
and  jurisdiction,  as  it  bas  over  immovable  properly  situated  there." 

Tbe  proposition  which  suggests  itself  from  reasoning,  as  from  authority,  is 
that  tbe  basis  of  the  power  to  tax  is  tbe  fact  of  an  actual  dominion  over  the 
subject  of  taxation  at  tbe  time  the  tax  is  to  be  imposed. 

Tbe  fiction  '* mobilla  sag uuniiir  personam"  (immovables  belong  to  tbe  place) 
bas  no  application  to  taxation  which  is  a  process  imposed  by  the  sovereign 
power  upon  anj^  commodity  or  thing  it  sees  fit. 

(People  V.  Tax  Comrs.,  23  N.  Y.  238,  citing  with  approval  Catlin  v.  Hull,  21 
Vt.  158 ;  Graham  v.  First  Nat.  Bank,  84  N.  Y.  400 ;  People  v.  Gardner,  51 
Barb  857.  358 ;  People  v.  Ogflensburgb,  48  N.  Y.  897 ;  People  v.  Smitb,  88 
id.  583 ;  People  v.  Coleman.  7  L.  R  A.  407,  119  N.  Y.  139,  140 ;  Mallby  v. 
Reading  &  C.  R.  Co..  52  Pa  140.  See,  also,  under  Collateral  Inheritance  Tax 
ActR.  Alvany  v.  Powell,  2  Jones's  Eq.  51  :  State  v.  Dalrymple,  3  L.  R.  A.  372, 
70  Md.  294 ;  Re  Clark,  29  N.  Y.  S.  R.  650  ) 

The  fiction  has  only  been  beld  applicable  by  tbe  English  courts,  under  the 
Legacy  Act,  upon  tbe  express  ground  that  there  was  no  intention  on  the  part 
of  parliament  to  tax  nonresident  decedents.  All  the  cases  which  exempt  the 
personal  property  of  nonresidents  actually  within  the  taxing  state  at  the  time 
of  death  will  be  found  upon  examination  to  be  distinguishable  upon  this  ex- 
press ground. 

(Wallace  v.  Atty-(Jen..  L.  R.  1  Ch.  App.  1 ;  Alvany  v.  Powell  and  State  v. 
Dalrymple,  supra;  Re  Enston's  Will,  3  L.  R.  A,  464.  113  N.  Y.  183,  184.) 

Tbe  English  decisions  as  construing  tbe  Legacy  and  Succession  Duty  Acts, 
are  often  irreconcilable,  because,  while  all  nonresident  decedents  are  generally 
exempted  under  tbe  former  act  (Thompson  v.  Advocate  General,  12  Clark  & 
F.  1),  they  are  as  a  rule  beld  liable  under  tbe  Succession  Duty  Act,  there  being 
little,  if  any.  substantial  diflference  between  tbe  language  of  tbe  two  statutes. 

(Re  Lovelace,  4  DeG.  &  J.  340  ;  Re  Wallops'  Trust,  1  DeG.,  J,  «fc  S.  666; 
Lyall  V.  Lyall,  L.  R.  15  Eq.  1.) 

The  autborities  in  Pennsylvania  which  bold  that  stocks,  bonds,  etc.,  of  a  non- 
resident, being  choses  in  action  and  intangible,  are  not  taxable  under  these 
statutes,  are  in  principle  utterly  opposed  to  tbe  doctrines  stated  in  People  v. 
Tax  Comrs.  and  Catlin  v.  Hull,  svpra. 

To  some  extent  tbey  conflict  with  earlier  cases  in  tbat  state.  (Alexander's 
Estate,  3  Clark,  87.) 

They  exempt  under  the  fiction  not  only  stocks  and  bonds  of  foreign  corpora- 
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tions  and  United  States  government  bonds,  but  also  domestic  and  state  securi- 
ties actually  within  the  state  and  issued  under  the  laws  of  tiie  state.  (Orcutt'g 
App.,  97  Pa.  185,  186;  Del  Busto's  Estate,  2a  W.  N.  C.  Ill;  Com's  App.,  11  id. 
494.) 

The  rule  by  which  the  court  should  be  guided  in  the  construction  of  "  sue* 
cession  "  statutes  may  property  be  adverted  to.  Where  the  question  is  whether 
a  certain  subject  of  taxation  is  embraced  within  the  act,  and  brought  within 
the  power  of  taxation,  it  was  held  in  Re  Enstou  (118  N.  Y.  174).  that  the  stat- 
ute should  be  strictly  construed  in  favor  of  the  citizen  since  it  assumed  to  im- 
pose a  special  burden  upon  particular  property  and  persons,  and  was  not  in  any 
proper  sense  a  general  tax.  The  question  there  was  whether  a  certain  subject 
was  taxable  under  the  provisions  of  the  tirst  section.  Where  a  particular  sub- 
ject is  within  the  scope  of  that  section  and  exemption  from  taxation  is  claimed 
on  the  ground  that  the  legislature  has  not  provided  proper  machinery  for 
accomplishing  the  legislative  purpose  in  the  particulur  instance,  a  liberal  rather 
than  a  strict  construction  should  he  appliid,  and  if  by  fair  and  reasonable  con- 
struction of  its  provisions  the  purpose  of  the  statute  can  be  carried  out,  that  in- 
terpretation ought  to  be  given  to  effectuate  the  legislative  intent. 

But  similar  statutes  have  been  construed,  not  as  imposing  a  property  tax, 
but  an  excise.  (Com.  v.  People's  Five  Cents  Sav.  Bank,  5  Allen,  428;  Att'y- 
Gen.  V.  Bay  State  Min.  Co.,  99  Mass.  150,  96  Am.  Dec.  717;  Com.  v.  Hamilton 
Mfg.  Co..  12  Allen,  298;  SUte  v.  Dalrymple.  8  L.  R.  A.  872.  70  Md.  294;  Eyre 
v.  Jacob.  14  Oratt.  422.  73  Am.  Dec.  867;  Miller  v.  Com.,  27  Gratt.  110;  School- 
field  V.  Lynchburg.  78  Va.  866;  Re  Swifts  Estate,  18  L.  R.  A.  709,  187  N.  Y. 
77;  Re  Knoedler's  Will,  140  N.  Y.  877;  Re  Merrtam's  Estate,  141  id  479; 
Provident  Inst,  for  Savings  v.  Massachusetts,  78  U.  S.  6  Wall.  611,  18  L.  ed. 
907;  PuUen  v.  Wake  County  Comrs.,  66  N.  C.  861;  Oliver  v.  Washington  Mills. 

11  Allen,  268;  Bittinger's  Estate.  129  Pa.  888;  Scholey  v.  Rew,  90  U.  S.,  28 
Wall.  881.  847,  28  L.  ed.  99,  101;  Wallace  v.  Myers,  4  L.  R.  A.  171.  88  Fed. 
Bep.  184.)  And  it  must  be  remembered  that  an  excise  tax  is  not  required  to  be 
proportional.   (Oliver  v.  Wtishington  Mills,  supra;  Portland  Bank  v.  Apthorp, 

12  Mass  252;  Com.  v.  Peoples'  Five  Cents  Sav.  Bank,  %npra;  Connecticut  Mut. 
L.  Ins.  Co.,  188  Mass.  161;  Provident  Inst,  for  Savings  v.  Massachusetts, 
4upra.) 

In  the  Enston  Case  (118  N.  Y.  181,  21  N.  E.  89),  Andrews,  J.,  speaking  of 
bonds  of  foeign  corporations  which  were  owned  by  a  nonresident  decedent,  but 
were  in  the  hands  of  her  agent  within  the  state,  said;  "They  were  not.  in  a  legal 
sense,  property  within  this  state,  and  they  were  not,  under  the  general  laws  or 
the  policy  of  the  state,  taxable  here.  On  the  contrary,  they  were,  by  the  general 
policy  of  the  state,  exempted  from  ttixation  here.**  It  is  unnecessary  to  review 
the  authorities  upon  the  evident  proposition  that  these  bonds  could  have  no 
9itun  different  from  the  domicil  of  their  owner.  *  *  *  It  seems  to  me  that 
the  policy  of  the  law  is  satisfied  when  it  has  reached,  for  taxation  purposes,  those 
many  and  varied  objects  of  possession  which  have  a  tangible  and  visible  exist- 
ence, and  in  the  words  of  Judge  Comstock  in  the  Hoyt  Case  (28  N.  Y.  240), 
•*  are  capable  of  a  situs  away  from  the  owner  or  his  domicile." 

The  question  at  once  arises,  what  limitation  is  there  upon  the  power  of  the 
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legislature  with  reference  to  the  subject  of  taxation?  In  answcriug  this  ques- 
tion,  it  must  be  borne  in  mind  that  the  tax  under  consideration  is  not  a  tax 
upon  property,  but  upon  tlie  transfer  of  property  under  succession  laws,  on  the 
death  of  the  owner.  (In  re  Merriam's  Estate.  141  N.  Y.  479,  30  N.  E.  505;  In 
re  Swift,  187  N.  Y.  77,  82  N.  E.  1096.)  Tlie  position  of  the  Supreme  Court  of 
tlie  United  States  upon  the  subject  appears  from  the  following  authorities: 
(Mager  ▼.  Grima,  8  How.  490;  Green  v.  Van  Buskirk,  5  Wall.  807;*  State  Tax 
on  Foreign-lield  Bonds,  15  id.  300,  819;  Hervey  v.  Locomotive  Works,  93  U. 
S.  661.)  In  deciding  the  case  last  cited,  tlie  court  declared  "  that  every  state 
has  the  right  to  regulate  the  transfer  of  property  witliin  its  limits,  and  that 
whoever  senda  property  to  it  impliedly  submits  to  the  regulations  concerning 
its  transfer  in  force  there,  although  a  different  rule  of  transfer  prevails  in  the 
jurisdiction  where  he  resides."  (Page  671.)  The  Foreign-held  Bond  Case  in- 
volves a  lax  upon  property,  not  upon  the  right  of  succession  to  property.  This 
right  was  not  considered  by  the  court,  and  it  rests  upon  principles  utterly  dif- 
ferent from  those  applicable  to  taxation  upon  property  itself.  It  would  be  a 
startling  proposition  for  that  learned  court  to  hold  that  a  state  may  not  regulate 
the  transfer  of  property  within  its  own  limits  by  subjecting  it  to  any  reasonable 
condition.  Properly  owned  by  a  resident  gives  rise  to  no  question,  for  there  is 
iurisdiction  of  the  person  of  the  decedent  and  of  his  personal  representatives. 
Tangi»)le  property,  which  is  apparent  to  the  senses,  presents  no  difficulty,  even 
when  it  belonged  to  a  nonresident  dece:lent,  provided  it  is  physically  present  in 
the  state.  Intangible  property,  however,  because  it  has  no  physical  presence, 
has  long  perplexed  both  those  who  make  and  those  who  expound  the  law.  It 
may  exist,  as  it  were,  in  the  air,  for  ii  may  consist  of  a  right,  which,  if  denied, 
must  be  established  by  parol  evidence.  Such  rights  nre  ordinarily  regarded  ns 
attached  to  the  person  of  the  owner,  but  they  are  not  inseparable  from  him, 
because  creditors  are  permitted  to  seize  them  for  the  payment  of  debts,  even  in 
a  state  where  the  owner  never  resided  and  never  was  personally  present. 
(Plimpton  V.  Bigelow,  93  N.  Y.  592,  596,  600;  Code  Civ.  Pro.  sees  648.  2478. 
See,  also.  Laws  1880,  ch.  32D,  sec.  16;  Beers  v.  Shannon,  73  N.  Y.  292;  Story. 
Confl.  Laws.  sec.  880;  Catlin  v.  Hull,  21  Vt.  158;  Alvany  v.  Powell.  2  Jones's. 
Eq.  51;  State  v.  Dalrymple,  70  Md.  294,  17  Atl.  82.)  In  Plimpton  v.  Bigelow 
{ftupra),  the  court  said:  *'  We  do  not  doubt  that  shares  (of  stock  iu  a  domestic 
corporation)  for  the  purpose  of  attachment  proceedings,  may  be  deemed  to  be 
in  i)os8ession  of  the  corporation  which  issued  tliem,  but  only  at  the  place  where 
the  corporation,  by  intendment  of  law,  always  remains,  to  wit,  in  the  state  or 
county  of  its  creation." 

The  most  serious  obstacle  thus  far  encountered  in  the  effort  to  subject  to  taxa* 
tion  the  transfer  (jf  all  the  personal  property  of  nonresident  decedents,  is  the  legal 
maxim, '  *Mobilia  personam  eequuntur, "  This  is  as  we  have  seen  a  mere  fiction  of 
the  law,  and  is  not  universal  in  i's  application.  It  is  based  partly  on  comity  be- 
tween states,  and  partly  on  convenience  of  administration.  Long  as  it  has  stood, 
and  well  imbedded  in  the  law  as  it  is,  it  is  not  paramount  to  a  statute,  and  must 
stand  aside  whenever  the  legislature  directs  it  to  give  way.  As  said  by  Judge 
CoMSTOCK  :  "  Like  other  fictions,  it  has  its  special  uses.  It  may  be  resorted 
to  when  convenience  and  justice  so  require.     In  otiier  circumstances  the  truth. 
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and  not  the  fiction,  affords,  as  it  plainly  ought  to  afford,  tiie  rule  of  action. 
*  *  *  Accordingly,  tliens  seems  to  be  no  place  for  fiction  of  which  we  are 
speaking  in  a  well-adjusted  system  of  taxation. "  (People  v.  Commissioners  of 
Taxes,  23  N.  Y.  324,  2;^.)  So,  Judge  Story  said  tliat  the  legal  fiction  **  yields 
whenever  it  is  necessary  for  the  purposes  of  justice  that  (he  actual  iitus  of  the 
thing  should  be  examined.  *  *  *  Hence  it  is  that,  whenever  personal  prop- 
erty ia  taken  by  arrest,  attachment,  or  execution  within  a  state,  the  title  so  ac. 
quired  under  the  laws  of  the  state  is  held  valid  in  every  other  state  ;  and  the 
same  rule  is  applied  to  debts  due  to  nonresidents,  which  are  subjected  to  the 
like  process  under  the  local  laws  of  a  state."  (Story,  Confl.  Laws,  sec.  550.) 
Mr.  Justice  Orat,  of  tlie  Supreme  Court  of  the  United  States,  referring  to  this 
maxim,  said  that  it  "  grew  up  in  the  Middle  Ages,  when  movable  property 
consisted  chiefly  of  gold  and  Jewels,  which  could  easily  be  carried  by  the  owner 
from  place  to  place,  or  secreted  in  spots  known  only  to  himself.  In  modern 
times,  since  the  great  increase  in  amount  and  variety  of  personal  property  not 
immediately  connected  with  the  person  of  the  owner,  that  rule  has  yielded 
more  and  more  to  the  lex  §Uu$.  *  *  *  For  the  purposes  of  taxation,  as  has 
been  repeatedly  affirmed  by  this  court,  personal  property  may  he  separated 
from  iis  owner  ;  and  he  may  be  taxi  d  on  its  account,  at  the  place  where  it  is, 
although  not  the  place  of  his  domicil,  and  even  if  he  is  not  a  citizen  or  a  resi- 
dent of  the  state  which  imposes  the  tax."  (Pullman  Palace  Car  Co.  v.  Peon, 
sylvania.  141  [U.  8.]  1»,  22.  11  Sup.  Ct.  876.)  Long  ago  the  legislature  sub- 
jected to  general  taxation  certain  kinds  of  debts  due  to  nonresidents,  and  the 
act  was  unanimously  sustained  by  the  N.  Y.  Commission  of  Appeals.  (Laws 
1851,  ch.  801 ;  People  v.  Trustees  of  Ogdensburgh.  48  N.  Y.  390.) 
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[Supreme  Court  of  Dlinois.  Nov.  0,  1896;  165  111.  422;  46  N.  E.  Rep.  279.] 

Claims  against  decedent  estates — Appeal — Rights  of  res- 
iduary LEGATEE — DOCTRINE  OF  ESTOPPEI^ 

1.  A  Probate  Court  possesses  a  similar  jurisdiction  and  may  adopt  the  pame 

mode  of  procedure  that  is  pursued  in  the  Adjustment  of  the  accounts  of 
guardians  ;  and  executors,  administrators  and  guardians  are  alike  trustees 
and  responsible  as  such,  and  the  rules  and  principles  of  equity  must,  to  a 
certain  extent,  prevail  in  the  adjudication  of  their  accounts. 

2.  All  executors  and  administrators  mu^t  exliibit  nrcounts  of  their  administra- 

tion each  year  they  ar<;  in  office,  and  no  final  settlement  shnll  be  made  and 
approved  by  the  court,  unless  the  heirs  of  the  decedent  have  been  duly 
notified  that  a  final  settlement  is  pending. 
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8.  A  partial  or  annual  account  of  an  executor  or  administrator  is  usually  an 
ez-party  proceeding,  and  only  prima  facie  correct ;  and,  although  not  ex« 
cepted  to,  nor  appealed  from,  is  open  to  subsequent  correction  or  challenge. 

4.  An  administrator  de  bonis  non  derives  his  title  from  the  deceased  person 
whose  estate  he  administers  upon,  and  not  from  the  former  executor  or 
administrator. 

6.  Residuary  legatees  have  a  sufficient  interest  in  an  estate  under  process  of  ad- 

ministration to  prosecute  the  personal  representatives  of  the  deceased  execu- 
tor for  any  waste  or  misapplication  of  assets.  They  may  adopt  any  ap- 
propriate remedy  they  deem  proper  for  the  purpose  of  recovering  the 
yalue  of  the  property,  that  a  deceased  executor  unlawfully  appropriated 
to  his  own  use.  And  they  may  either  bring  an  action  at  law  against  the 
sureties  on  the  bond  of  such  executors,  or  file  a  bill  in  equity,  or  present  a 
claim  in  the  Probate  Court. 
0.  An  estoppel  arises  only  when  the  act  done  is  such  as  that  to  afterwards  ques* 
tion  the  validity  of  a  decree  based  in  part  upon  the  act,  would  result  in  the 
perpetration  of  a  fraud  upon  those  parties  against  whom  the  act  was 
directed. 

7.  Receipts  given  '*  in  full  of  my  distributive  share  "  by  one  of  the  beneficiaries 

under  a  will  are  not,  in  themselves,  sufficient  to  work  an  estoppel  as  against 
the  executor  of  the  estate. 

Appeal  from  aa  order  of  the  Appellate  Court  entered  at  a  term 
held  in  and  for  the  second  judicial  district  of  Illinois. 

G  Fowler,  for  appellants. 
Brewer  Jc  Sirawn,  for  appellees. 

Baker,  J. — Russell  Bliss  died  testate  in  1883.  His  will  was 
probated  in  the  Probate  Court  of  La  Salle  county,  and  his  son, 
Benjamin  F.  Bliss,  qualified  as  executor.  Said  executor  filed  an 
inventory  of  the  estate  and  an  appraisement  bill,  which  were  ap- 
proved by  the  court  He  afterwards  filed  three  reports  and  a 
supplemental  report,  all  of  which  were  approved.  In  his  second 
report  he  reported  $514.53  in  his  hands  for  distribution  among  the 
residuary  legatees;  and  in  his  thh'd  report  he  reported  a  balance 
of  $590.35  on  hand,  and  asked  for  an  order  of  distribution  as  to 
$440.85  of  this  amount  among  the  residuary  legatees,  and  that  he 
be  allowed  to  retain  $150  to  cover  furtlier  costs  and  expenses  of 
administration.  The  court  made  orders  of  distribution  as  asked 
for  in  each  of  these  reports.  The  supplemental  report  showed 
distribution  of  the  $440.35  as  ordered,  and  it  was  approved  on 
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April  7,  1888.  The  executor,  Benjamin  F.  Bliss,  never  made  any 
final  settlement  of  his  father^s  estate,  nor  was  he  discharged  by  the 
court  from  his  office  of  executor.  He  departed  this  Hfe  on  or 
abtmt  December  14,  1890,  and  his  sons,  George  F.  Bliss  and  Rus- 
sell D.  Bliss,  the  now  appellants,  became  executora  of  his  estate; 
and  George  F.  Bliss  was  appointed  administrator  de  bonis  non 
with  the  will  annexed  of  the  estate  of  his  grandfather,  Russell 
Bliss,  deceased,  and  as  such  administrator  de  bonis  non  he  has  ac- 
counted for  $150  which  was  ordered  to  be  retained  by  the  original 
executor  of  said  RiLssell  Bliss,  deceased.  Tlie  present  litigation 
is  based  on  a  claim  for  $1,500.12  filed  in  the  Probate  Court  of  La 
Salle  county  by  Frances  Seaman,  Anna  Moore,  Daisy  Moore,  Ida 
Hunter,  and  Duane  Signor,  as  the  residuary  legatees  under  the 
will  of  Russell  Bliss,  deceased,  against  the  estate  of  Benjamin  F. 
Bliss,  deceased-  The  Probate  Court  allowed  the  claim,  and  the 
cause  was  apj^ealed  to  the  Circuit  Court,  where  it  was  tried  before 
the  court,  the  Honorable  Dokrance  Dibell  presiding,  without  the 
intervention  of  a  jury.  The  court  allowed  the  claim,  but  to  the 
extent  of  $1,'244.90  only,  and  rendered  judgment  for  that  amount 
The  executors  of  Benjamin  F.  Bliss,  deceased,  prosecuted  an  ap- 
peal to  the  Appellate  Court  of  the  second  district,  and  errors  and 
cross  errors  were  assigned.  The  Appellate  Court  affirmed  the 
judgment.  (59  111.  App.  236.)  The  executors  took  this  further 
appeal,  and  here  both  the  errors  and  cross  errors  are  relied  on. 

Appellees  insisi  that  since  the  case  was  tried  before  the  court 
without  a  jury,  and  no  propositions  of  law  submitted  or  excep- 
tions taken  to  ruhngs  upon  the  admission  or  exclusion  of  testi- 
mony, therefore  no  questions  of  law  arise  upon  the  record,  and  the 
judgment  of  the  Appellate  Court  is  conclusive  upon  all  questions 
of  fact  The  cases  relied  on  to  sustain  this  contention  are  Hobbs 
V.  Fergusons  Estate  (100  111.  232),  and  Bank  v.  liomman  (124  id. 
200,  16  N.  K  210.)  Both  of  these  cases  were  claims  filed  in  the 
Probiite  Court  against  estates  of  deceased  persons,  and,  like  the 
case  at  bar,  appealed  to  and  tried  in  the  Circuit  Court  before  the 
judge  without  a  jury,  and  from  there  appealed  to  the  Appellate 
Court,  and  thence  to  this  coui*t  It  was  held  in  each  case  that  the 
judgment  of  the  Appellate  Court  settled  the  questions  of  fact,  and, 
in  order  to  present  questions  of  law  to  this  court  as  having  been 
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involved  in  the  finding  of  tlie  trial  court,  written  propositions  of 
law  should  have  been  submitted  to  that  court  to  be  held  or  re- 
fused. But  there  is  a  marked  difference  between  those  cases  and 
the  one  now  before  ua  In  both  cases  the  claims  were  based  on 
purely  legal  demands,  and  contained  no  elements  of  equitable 
jurisdiction.  In  the  Ilobha  Case  the  claim  was  for  moneys  ad- 
vanced, paid,  laid  out,  and  expended  for  the  use  of  the  deceased, 
and  in  the  Boomtun  Case  the  claim  was  based  upon  the  supposed 
liability  of  a  guarantor  of  negotiable  paper.  In  Dixon  v.  Bn^l 
(21  III.  203),  this  court  held  that  in  tiie  allowance  of  claims  against 
the  estates  of  deceased  persons  the  Probate  Court  has  equitable 
jurisdiction,  and  may  adopt  the  forms  of  proceedings  in  equity. 
It  possesses  a  similar  jurisdiction  and  may  adopt  the  stime  mode 
of  procedure  that  is  pursued  in  the  adjustment  of  the  accounts  of 
guardians;  and  executors,  administrators,  and  guardians  are  alike 
trustees^  and  responsible  as  such,  and  the  rules  and  principles  of 
equity  must,  to  a  certain  extent,  prevail  in  the  adjudication  of 
their  account*^.  {In  re  Steele,  65  III.  322.)  In  the  settlement  of 
estates  of  deceased  persons,  or  adjustmejtt  of  the  accounts  of  execu- 
tors, administrators,  and  guardians,  the  County  Court  may  exer- 
cise equitable  as  well  as  legal  powers,  and  adopt  equitable  forms 
of  procedure.  {Brandon  v.  Brown,  106  III.  519;  Millard  v.  Harris, 
119  id.  185,  10  N.  E.  387;  Cheney  v.  RoodJiouse,  135  III.  257,  25 
N.  K  1019.)  If  we  assume  that  appellees,  for  the  purpose  of  es- 
tablishing the  claim  which  they  filed  against  the  estate  of  Benj- 
amin F.  Bliss,  deceased,  had  the  right  to  surcharge  the  accounts  of 
said  Bliss  as  executor  of  Russell  Bliss,  deceased,  then  in  the  mat- 
ter of  said  claim  the  Probate  Court  had  jurisdiction  and  powers 
similar  to  those  of  a  C.)urt  of  Chancery,  and  pro|)erly  adopted  a 
procedure  similar  to  that  of  such  court,  and  the  proceeding  was  in 
substance  a  chancery  proceeding,  and  the  whole  record  is  now  be- 
ff»re  us  for  review,  both  upon  questions  of  fact  and  of  law, 
{Cheney  v.  Rood/iouse,  supra;  Kingsbury  v.  Powers,  131  111.  182, 
22  N.  E.  479.) 

At  the  trial  the  appellees,  for  the  purpose  of  establishing  the 
items  of  their  claim  against  the  estate  of  Benjamin  F.  Bliss,  de- 
ceased, introduced  in  evidence  the  inventory  and  the  several  re- 
ports and  accounts  of  said  Benjamin  F.  Bliss,  as  executor  of  the 
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estate  of  Russell  Bliss,  which  had  been  approved  by  the  Probate 
Court,  and  then  introduced  testimony  for  the  purpose  of  contra- 
dicting and  surcharging  said  reports  and  accounts.  This  is  the 
principal  ground  relied  on  by  appellants  for  the  purpose  of  revers- 
ing the  judgments  of  the  courts  below.  The  contention  is  that 
the  adjudications  of  the  Probate  Court  and  orders  made  by  it,  ap- 
proving the  different  reports  and  partial  settlements,  were  iSnal 
and  conclusive  judgments,  and  not  subject  to  collateral  attack,  and 
that,  therefore,  said  reports  and  accounts  cannot  be  impeached  in 
this  proceeding.  The  statute  (sea  112,  ch.  3,  Rev.  St)  makes  pro- 
vision that  all  executors  and  administrators  shall  every  year  ex- 
hibit accounts  of  their  administration,  but  that  no  final  settlement 
shall  be  made  and  approved  by  the  court  unless  the  heirs  of  the 
decedent  have  been  notified  thereof.  A  partial  or  annual  account 
of  an  executor  or  administrator  is  usually  an  ex  parte  proceeding, 
and  is  only  a  judgment  de  bene  esse,  and  only  prima  facie  correct, 
and,  although  not  excepted  to  nor  appealed  from,  is  open  to  sub- 
sequent correction  or  challenge  (7  Am.  &  Eng.  Eua  Law,  442, 
eta,  and  authorities  cited  in  notes;  Bond  v.  Lockwood^  33  111.  212 ; 
Long  V.  Tliompson^  60  id.  27 ;  Bennett  v.  Hanifin^  87  id.  31.)  As  we 
have  seen,  Benjamin  F.  Bliss,  the  executor  of  the  estate  of  Russell 
Bliss,  died  without  having  made  a  final  settlement  of  that  estate, 
and  without  having  been  discharged  as  such  executor.  The  only 
property  in  his  hands  not  administered  upon  was  the  $150 
in  money,  and  this,  as  we  have  also  seen,  the  administrator  de  bonis 
nan  has  accounted  for.  Said  administrator  de  bonis  non  cannot  be 
held  to  account  to  the  residuary  legatees  under  the  will  of  Russell 
Bliss  for  the  money  and  property  that  the  deceased  executor  ad- 
ministered upon  and  wrongfully  converted  to  his  own  use;  nor 
has  such  an  administrator  de  bonis  non  authority  to  call  on  the 
personal  representatives  of  the  deceased  executor  for  an  account 
of  the  assets  of  the  estate  of  Russell  Bliss,  other  than  those  unad- 
ministered.  An  administrator  de  bonis  non  derives  his  title  from 
the  deceased  f)erson  whose  estate  he  administers  upon,  and  not 
from  the  former  executor  or  administrator;  and  it  is  the  residuary 
l^atees  under  the  will  of  Russell  Bliss  who  are  the  parties  in  in- 
terest, and  they  are  the  persons  who  have  the  right  to  prosrcute 
the  peraonal  repra^^entatives  of  the  deceased  executor  for  any  waste 
Vol.  II-7 
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or  misapplication  of  assets.  {Rowan  v.  Kirkpatrick,  li  111.  ly 
Marsh  V.  People,  15  id.  284 ;  Duffin  v.  Abbott,  48  id.  17 ;  K  aS  v. 
Walker,  109  U.  S.  258,  3  Sup.  Ct.  277.) 

The  residuary  legatees  may  adopt  any  appropriate  remedy  they 
deem  proper,  for  the  purpose  of  recovering  the  value  of  the  money 
and  property  that  the  deceased  executor  unlawfully  appropriated 
to  his  own  use.  They  may  either  bring  an  action  at  law  against 
the  securities  on  the  bond  of  such  executors,  or  may  file  a  bill  in 
chancery,  or  may  present  a  claim  in  the  Probate  Court  against  the 
estate  and  personal  representatives  of  such  executor.  {Tracy  v. 
Hwlden,  78  111.  80.)  And  as  the  Probate  Court  in  passing  upon 
the  validity  of  such  claim  may  exercise  either  a  legal  or  equitable 
jurisdiction,  and  so  far  as  necessary  adopt  the  forms  and  procedure 
of  equity  courts,  it  affords  a  sufficient,  appropriate,  and  speedy 
remedy.  Our  conclusion  is  that  appellees  were  authorized  to  ap- 
pear in  that  court  and  file  tlieir  claim,  and  pursue  the  course  that 
they  did,  and  that  there  was  no  error  in  allowing  them  so  to  do. 

It  appears  that  at  the  time  of  the  second  report,  and  on  Novem- 
ber 23,  1885,  an  order  was  entered  by  the  Probate  Court  in  and 
by  which  the  court  found  that,  of  the  sum  of  money  reported  by 
the  executor  as  then  on  hand,  certain  designated  amounts  were  due 
to  each  of  the  residuary  legatees,  respectively,  aiid  ordered  the 
executor  to  pay  to  each  of  them,  respectively,  his  or  her  distiibu- 
tive  share;  and  that  in  each  of  the  receipts  thereafter  given  by  the 
several  legatees  it  was  recited  that  the  sum  specified  as  paid  was 
♦*in  full  of  my  distributive  share,  under  the  will  of  Russell  Blis.<, 
deceased,  at  distribution  made  by  order  of  the  Probate  Court  of 
La  Salle  county.  111.,  entered  in  said  estate  at  the  November  term, 
A.  D.  188!>."  And  it  also  appears  that  a  similar  order  of  distiibu- 
tion  was  made  on  December  17,  1887,  in  respect  to  the  $440.35 
mentioned  in  the  report  of  that  date ;  and  that  in  the  receipt  given 
by  the  respective  legatees  the  sum  received  was  stated  as  **  being 
ray  distributive  share  against  said  estate  ordered  to  be  paid  by 
Probate  Court  of  La  Salle  county,  111.,  December  17,  1887."  It 
is  insisted  that  the  receipt  of  these  several  sums  of  money,  and  the 
recitals  in  the  receipt  given  therefor,  estop  the  residuary  legatees 
from  contradicting  or  surcharging  the  accounts  rendered  by  the 
executor,  and  upon  wliich  the  orders  of  distribution  were   based. 
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The  doctrine  that  where  a  party  accepts  the  benefit  of  a  decree,  it 
works  as  an  estoppel,  and  prevents  liiin  from  afterwards  question- 
ing the  validity  of  such  decree,  lias  no  proper  application  to  the 
matter  now  in  hand.  An  estoppel  arises  only  wlien  the  act  done 
is  such  as  that  to  afterwards  qu^tion  the  decree  would  be  to  per- 
petuate a  fraud.  Here  the  appellees  only  received  that  which, 
without  any  decree,  was  already  their  own  under  the  will  of  their 
ancestor;  and  all  that  they  admitted  by  the  recitals  in  the  receipts 
they  signed  was  that  they  had  received  in  full  the  several  sums  of 
money  that  the*  court  had  at  certain  designated  times  ordered  to 
be  paid  to  them.  It  was  no  fraud  upon  the  rights  of  any  one  that, 
after  receiving  the  amounts  that  the  executor  admitted  to  be  due 
them  and  that  the  court  ordered  to  be  paid  to  them,  they  should 
claim  that  they  had  not  received  all  that  was  due  them  from 
such  executor.  The  judgment  and  decree  that  was  rendered  by 
the  Circuit  Court  was  amply  sustained  by  the  evidence.  The  as- 
signments of  error  and  of  cross  error  in  that  regard  are  not  well 
made. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Affirmed. 

Cartwright,  J.,  took  no  part 


In  re  Littlewood's  "Will. 

[Supreme  Court  of  Wisconsin,  June  24,  1897;  71  N.  W.  Rep.  1047.] 

Construction  of  wills — Life  estate. 

A  will  is  to  be  construed  so  as  to  give  effect  to  the  intent  of  the  testator,  if  that 
intent  can  be  gathered  from  the  whole  instrument.  And,  in  all  cases 
where  the  language  will  warrant  such  a  construction,  a  life  estate  may  be 
given  to  the  widow  with  a  remainder  over  in  fee  to  child  or  children. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
beld  in  and  for  Rock  county. 

Hon.  John  R  Bennett,  Presiding  Judge. 
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Widchem  Jk  InyersoU,  and  JE  D,  McQowan^  for  appellant 
Oeorge  0.  Sutiierland,  for  respondent 

WiNSLOW,  J. — This  is  a  proceeding  to  construe  a  will.  James 
Littlewood  died,  leaving  a  widow  and  son  surviving,  and  a  will, 
the  material  parts  of  which  are  as  follows  :  "I  hereby  give  and 
bequeath  to  my  beloved  wife,  Mary  E.  Littlewood,  for  her  sole 
benefit,  all  of  my  estite,  real  and  personal,  of  every  kind  and  na- 
ture whatsoever.  I  hereby  appoint  my  wife,  Mary  E.  Littlewood, 
the  guardian  of  the  person  of  my  beloved  son,  George  Littlewood, 
and  of  the  estate,  and  appoint  her,  Mary  K  Littlewood,  the  execu- 
tor of  my  last  will,  and  desire  that  no  bonds  shall  be  required  of 
Mary  E.  Littlewoo<l  as  executor  or  guardian.  In  witness  hereof, 
I  have  set  my  hand  and  seal  this  (6th)  sixth  day  of  April,  1891, 
but  if  one  or  the  other  dies,  the  one  that  survives  the  other,  take 
it  all.  James  Littlewood.  "  This  will  was  construed  by  the  Cir- 
cuit Court  as  giving  the  widow  a  life  estate,  which  will  be  merged 
in  a  fee  in  case  of  the  death  of  the  son  during  her  life,  and,  in  the 
event  of  the  widow's  death  prior  to  that  of  her  son,  as  vesting  the 
remainder  in  fee  simple  in  the  son.  From  this  jmlgment  the 
widow  appeals,  claiming  that  the  will  gives  her  an  estate  in  fee. 

We  think  the  construction  given  to  the  will  is  correct  A  will 
is  to  be  construed  so  as  to  give  effect  to  the  intent  of  the  testator, 
if  it  can  be  gathered  from  the  whole  instrument  In  the  present 
case  it  is  true  that  the  language  of  the  first  paragraph  would  give  the 
widow  an  estate  in  fee,  but  it  seems  verv  clear  that  the  final  clause 
controls,  and  was  meant  to  control,  the  language  of  the  previous 
gift  This  clause  was  added  just  before  the  signature,  and  evi- 
dently with  a  purpose.  Its  language  is  not  technical  or  artificial, 
but  its  purpose  is  plain,  and  that  purpose  was  to  provide  that  the 
survivor  of  the  two  beneficiaries  should  take  a  fee  upon  the  deatli 
of  the  other.  This  purpose  is  so  plain  and  palpable  that  we  think 
it  must  control  the  language  of  the  first  clause.  This  conclusion 
does  not  trench  upon  the  decision  in  the  case  of  Lovass  v.  Olson 
(92  Wis.  616,  67  N.  W.  605),  where  it  was  held  that : ,  *  Where 
there  is  a  devise  to  one  person  in  fee,  and  in  case  of  his  death  with- 
out issue,  to  another,  the  death  referred  to  is  death  during  the  life- 
time of  the  testator,  unless  there  is  language  in    the    will    which 
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gives  fair,  clear,  and  reasonable  ground  for  saying  ibat  the  testator 
had  a  different  intention.  "  Conceding  that  this  rule  applies  to 
the  present  case,  we  are  satisfied  that  the  language  of  the  entire 
will  clearly  shows  that  tlie  testator  contemplated  that  both  his 
wife  and  Itis  son  would  survive  hira,  and  that  the  death  which  he 
referred  to  was  a  death  after  his  (the  testator  s)  death. 
Judgment  affirmed. 

NoTB— RULES  GOVERNING  THE  CONSTRUCTION  OF  WILLS. 

The  fandamental  and  coDtroHing  rules  for  the  construction  of  wills  are 
familiar  and  well  understood.  They  were  well  stated  by  Chief  Justice  Mab- 
SHALL  iu  delivering  the  opinion  of  the  court  in  Smith  ▼.  BeH  (6  Pet.  68),  as 
foUows:  **  The  first  and  great  rule  in  the  exposition  of  wills,  to  which  all 
other  rules  must  bend,  is  that  the  intention  of  the  testator  expressed  in  his  will 
shall  prevail,  provided  it  be  consistent  with  the  rules  of  law.  (1  Doug.  822  ; 
1  W.  Bl.  072.)  This  principle  is  generally  asserted  iu  the  construction  of  every 
testamentary  disposition.  It  is  emphatically  the  will  of  the  person  who  makes 
it,  and  is  defined  to  be  '  the  legal  declaration  of  a  man's  intentions  which  he 
wills  to  be  performed  after  his  death. '  (2  Bl.  Com.  499.)  These  ictentioDs 
are  to  be  collected  from  his  words,  and  ought  to  be  carried  into  effect  if  they 
be  consistent  with  law.  In  the  construction  of  ambiguous  expressions,  the 
situation  of  the  parties  may  very  properly  be  taken  into  view.  The  ties  which 
connect  the  testator  with  his  legatees,  the  affection  subsisting  between  them, 
the  motives  which  may  reasonably  be  supposed  to  operate  with  him,  and  to 
Influence  him  in  the  disposition  of  his  property,  are  all  entitled  to  consideration 
in  expounding  doubtful  words  and  ascertaining  the  meaning  in  which  the  tes- 
tator used  them.  *  *  *  No  rule  is  better  settled  than  that  the  whole  will  U 
to  be  taken  together,  and  is  to  be  so  construed  as  to  give  effect,  if  it  be  possi- 
ble, to  the  whole.  *  *  *  Notwithstanding  the  reasonableness  and  good 
sense  of  this  general  rule,  that  the  intention  shall  prevail,  it  has  sometimes  been 
disregarded.  If  the  testator  attempts  to  effect  that  which  the  law  forbids,  his 
will  must  yield  to  the  rules  of  law.  But  courts  have  sometimes  gone  far- 
ther. The  construction  put  upon  the  words  in  one  will  has  been  supposed  to 
furnish  a  rule  for  construing  the  same  words  in  other  wills  ;  and  thereby  to 
furnish  some  settled  and  fixed  rules  of  construction  which  ought  to  be  re- 
spected. We  cannot  say  that  this  principle  ought  to  be  totally  disregarded  ;  it 
should  never  be  carried  so  far  as  to  defeat  the  plain  intent,  if  that  intent  may 
be  carried  into  execution  without  violating  the  rules  of  law.  It  has  been  said 
truly  (8  Wils.  141) '  that  cases  on  wills  may  guide  us  to  general  rules  of  con- 
stnictioQ  ;  but  unless  a  case  cited  be  in  every  respect  directly  in  point,  and 
agree  in  every  circumstance,  it  will  have  little  or  no  weight  with  the  court, 
who  always  look  upon  the  intention  of  the  testator  as  the  polar  star  to  direct 
them  in  the  construction  of  wills. '  "  (See  Clarke  v.  Boorman's  Executors,  18 
Wall  498.  502  > 
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The  object,  therefore,  of  a  judicial  iuterpretation  of  a  will  is  to  ascertain 
the  intention  of  the  testator,  according  to  the  meaning  of  the  words  he  has 
used,  deduced  from  a  consideration  of  the  whole  instrument  and  a  comparison 
of  its  various  parts  in  llie  light  of  the  situation  and  circumstances  which  sur- 
rounded the  testator  when  the  instrument  was  framed.  These  rules  of  con- 
struction, indeed,  apply  to  every  written  instrument,  although  in  deeds  and 
some  other  formal  documents  the  long  usage  of  the  law  has,  in  certain  cases, 
required  the  use  of  technical  words  and  phrases  to  accomplish  particular  effects. 
No  technical  language,  however,  U  necessary  to  the  creation  of  a  trust,  either 
by  deed  or  by  will.  It  is  not  necessary  to  use  the  words  *'upon  trust"  or 
"trustee,  •*  if  the  creation  of  a  trust  is  other Aise  sufficiently  evident.  If  it  ap- 
pear to  be  the  intention  of  ihe  parties  from  the  whole  instrument  creating  it 
that  the  property  conveyed  is  to  be  held  or  dealt  with  for  the  benefit  of  another, 
a  court  of  equity  will  affix  to  it  the  character  of  a  trust,  and  impose  correspond- 
ing duties  upon  the  party  receiving  the  title,  if  it  be  capable  of  lawful  enforce- 
ment. No  general  rule  cin  be  stated  that  will  determine  when  a  conveyance 
will  carry  with  it  the  whole  beneficial  interest,  and  when  it  will  be  construed 
to  create  a  trust ;  but  the  intention  is  to  be  gathered  in  each  case  from  the  gen- 
eral purpose  and  scope  of  the  instrument.  (Perry  on  Trusts,  sees.  82, 151, 158  ; 
Cresswell's  Administrator  v.  Jones.  6S  Alabama,  420.) 

*'  The  struggle  in  all  such  cases, "  observes  Judge  Stort,  **  is  to  accomplish 
the  real  objects  of  the  testator,  so  far  as  they  can  be  accomplished  consistently 
with  the  principles  of  law  ;  but  in  no  case  to  exceed  his  intention  fairly  deduci- 
ble  from  the  very  words  of  the  will.  "  (Nightingale  v.  Sheldon,  6  Mas.  S36. 
And  see  Dlaggc  v.  Miles,  1  Story,  426 ;  Fenwick  v.  Chapman,  9  Pet.  461 ; 
Smith  V.  Bell,  6  id.  68.) 

To  determine  the  nature  of  an  instrument,  the  intention  of  the  maker,  to  be 
collected  from  the  whole  instrument,  subject  to  the  rules  of  law.  is  the  pole 
star  by  which  to  be  guided.  The  fact  that  it  is  in  form  and  phraseology  a 
deed  signifies  nothing;  if  it  is  pi  lin  from  the  language  used,  and  what  is  ap- 
pointed to  be  done  after  the  maker*8  death,  that  it  is  testamentary  in  its  nature, 
it  is  a  will.  But  if  it  is  plain  that  it  was  the  intention  of  the  grantor  to  convey 
a  present  estate,  though  the  possession  may  be  postponed  until  after  his  death, 
it  is  a  deed  and  not  a  will.     (Beebe  v.  McKenzie.  1ft  Oregon,  296.) 

In  Chamberlain  v.  O  wings  (23  Md.  310),  the  Supreme  Court  of  Maryland 
says:  "When  the  intention  of  the  testator  does  not  clearly  appear  from  the 
words  used  in  a  clause  of  a  will  which  is  to  be  construed,  then  a  resort  may 
be  had  to  the  introductory  clause,  if  there  l)e  one,  to  explain  their  meaning, 
and  if  by  it  is  manifested  an  intention  upon  the  part  of  the  testator  to  dispose 
of  the  whole  of  his  estate,  the  words  in  the  clause  to  be  construed,  which 
otherwise  would  be  of  doubtful  meaning,  and  consequently  not  sufficient  to 
pass  the  fie,  slmll  be  taken  in  that  sense  which  accords  with  the  intention  ex- 
pressed in  the  intr  ductory  clause,  and  will  pass  the  inheritance  and  give  ef- 
fect to  all  parts  of  the  will." 

Judge  Sharbwood,  in  delivering  the  opinion  of  the  Supreme  Court  in  Inger- 
FolVs  Appeal  (86  Pa.  St.  240,  245),  said:  "Nothing,  certainly,  is  better  set- 
tiLcl  'ban  that  the  intention  of  a  testator,  if  not  contrary  to  law,  shall  be  car- 
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Tied  out  In  the  disposition  he  may  make  of  his  property  after  death.  There 
are  many  things  which  he  cannot  do  however  clearly  he  may  intend  it.  He 
cannot  create  a  fee  and  clog  the  power  of  alienation  or  relieve  it  from  liability 
for  debts.  He  cannot  create  a  perpetuity  by  an  execut  )ry  devise  after  an  indefl- 
niie  failure  of  issue  or  at  any  other  future  period,  which  may  not  be  until 
after  a  life  or  lives  in  being  and  twenty -one  years."  The  same  learned  judge 
in  Doebler's  Appeal  (64  Pa.  St.  9.  at  page  15),  said:  "While  the  intention  of 
the  testator,  if  consistent  with  law,  is  undoubtedly  to  be  the  polar  star,  yet  we 
are  bound  to  take  as  our  guides  those  general  rules  or  canons  of  interpretation 
which  have  been  adopted  and  followed  by  those  who  have  gone  before  us.  It 
becomes  no  man  and  no  court  to  be  wise  above  that  which  is  written.  Se- 
curity of  titles  requires  that  no  mere  arbitrary  discretion  should  be  exercised  in 
conjecturing  what  word*  the  testator  would  have  used,  or  what  form  of  dis- 
position he  would  have  adopted,  ha^l  he  been  truly  advised  as  to  the  legal  ef- 
fect of  the  words  actually  employed.  That  would  be  to  make  a  will  for  him 
instead  of  construing  that  which  he  has  made  " 

The  rule  that  the  intention  of  the  testator  is  the  '*  pole  star  "  and  "sovereign 
giiide "-.must  always  be  understood  with  this  important  limitation,  that  here, 
as  in  other  instances,  the  judges  submit  to  be  bound  by  piecudeuts  and  autbori* 
ties  in  point,  and  endeavor  to  collect  the  intention  upon  grounds  of  a  judicial 
nature  as  distinguished  from  arbitrary  occasional  conjecture.  (2  Jarman, 
Wills.  •888.  Ralph  v.  Carrick  L.  R.  11  Ch.  Div.  873;  Keteltas  v.  Keteltas. 
73  N  Y.  812.  28  Am.  Rep.  155.) 

In  Taggart  v.  Murray  (58  N.  Y  288.  236),  the  court  said:  "But  in  the  con- 
struct  ion  of  wills  *  *  *  the  intention  is  to  be  ascertained  by  the  considera- 
tion of  the  whole  instrument,  and  the  construction  is  not  to  be  made  upon  a 
singTe  or  isorated  clause  detached  from  its  relation  to  those  with  which  it-  is  as- 
sociated. If,  on  a  comparison  of  the  different  provisions  of  a  will  it  is  found  to 
contain  dispositions  which  are  repugnant  to  each  other,  then  it  is  the  office  of 
judicial  interpretation  to  preserve,  if  consis*ent  with  the  rules  of  law,  the  para- 
mount int^nlion  of  the  testator  as  disclosed  by  the  instrument,  although  in 
doing  so  it  may  defeat  his  purpose  in  some  subordinate  and  less  essential  par- 
ticular. It  is,  however,  a  primary  rule  in  the  construction  of  wills  that  effect  is 
to  be  given,  if  possible,  to  all  of  its  provisions,  and  no  clause  is  to  be  rejected, 
and  no  interest  intended  to  be  given  is  to  be  sacridced,  on  the  ground  of  re- 
pugnancy, when  it  is  possible  to  reconcile  the  pr»visions  which  are  supposed 
to  be  in  conflict.  In  accordance  with  this  rule,  it  held  thnt  subsequent 
clauses  in  a  will  are  not  incompatible  with  or  repugnant  to  prior  clauses  in  the 
same  instrument,  where  they  may  take  effect  »s  qualifications  of  the  latter, 
without  defeating  the  intention  of  the  testator  in  making  the  prior  gift." 
Among  the  authorities  cited  in  support  of  the  language  quoted  is  Norris  v. 
Be,.ea(13N.  Y.  280,  284).  from  which  the  following  extract  is  taken:  "But 
there  is.  iu  truth,  no  repugnancy  in  a  general  bequest  or  devise  to  one  person 
in  language  which  would  ordinarily  convey  the  whole  estate,  and  a  subsequent 
provision  that,  upon  a  contingent  event  the  estate  thus  given  should  be  di- 
verted, and  go  over  to  another  person.  The  latter  clause,  in  such  cases,  limits 
and  controls  the  former,  and  when  they  are  read  together  it  is  appureiit  iliat 
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the  general  terms  wh'ch  ordinarily  convey  tbe  whole  property  are  to  he  under^ 
stood  in  a  qualified,  and  not  an  absolute  sense." 

But  this  intention  must  be  collected  from  the  words  of  the  will,  for  the  object 
of  construction  is  not  to  ascertain  the  presumed  or  supposed,  but  tbe  expressed 
Intention  ot  the  tistator,  that  is,  the  meaning  which  tlie  words  of  the  will  cor- 
rectly interpreted,  convey.  The  expressed  meaning  being,  in  wills,  as  in  other 
written  instruments,  in  legal  contemplation,  equivalent  to  the  intention  (Shore 
V,  Wilson,  e  CI.  &  P.  525 ;  Wooten  v.  Redd,  13  Qrati.  205.)  And  in  order  the 
better  to  comprehend  the  scheme  which  tbe  testator  hud  in  his  mind  for  the 
dis|)08itiun  of  his  estate,  tbe  judicial  expositor  is  permitted  to  place  himself^ 
figuratively  speaking,  in  tbe  very  shoes  of  tbe  person  whose  will  be  is  called 
on  to  construe,  and  with  the  aid  of  such  extrinsic  evidence  as  is  admissible  for 
the  purpose,  possess  himself  of  tbe  condition  of  the  testator  and  his  family,  and 
of  such  surrounding  facts  and  circumstances  iis  may  be  reasonably  supposed 
to  have  influenced  him  in  the  disposition  of  bis  property.  (Wooten  v.  Redd» 
12  Gratt.  205;  Hooe  v.  Hooe.  18  id.  245 ;  Williamson  v.  Coulter,  14  id. 
ii9S.)  With  the  lights  thus  afforded  him,  be  is  prepared  as  well  as  it  is  possible 
for  him  to  be,  without  letting  in  evidence  of  the  testator's  actual  intention  as 
contradistinguished  from  bis  written  meaning,  to  declare,  upon  a  careful  ex- 
amination and  comparison  of  all  parts  of  the  will,  what  is  the  meaning  of  the 
words  which  the  testator  has  seen  fit  to  employ. 

In  proceeding  to  tbe  consideration  of  tbe  questions  presented,  it  may  be  ob- 
served, as  a  cardinal  rulcof  construction,  tlmt  tbe  intent  of  a  testator  should  be 
sought  for  in  the  provisions  of  his  will,  and  when  so  ascertained,  effectuated,  il  the 
language  used  permits,  although  the  transposition,  rejection,  or  supply  of 
words  may  be  required  to  cleiEirly  express  such  intention  ;  and  when  susot* ptiblo 
of  it,  the  construction  will  be  given  which  renders  it  operative  rather  than  valid, 
(ttoppock  V.  Tucker,  50  N.  Y.  203  ;  Phillips  v.  Davies,  92  id.  190  ;  Du  Bois 
V.  Ray,  85  id.  162.) 

Said  CHURCff,  Ch.  J.,  pronouncing  the  opinion  of  the  Court  of  Appeals  in 
Hoppock  V.  Tucker  (59  N.  Y.  209) :  '*  Tbe  substance  and  intent,  rather  than 
words,  are  to  control.  The  intention  of  the  testator  is  the  first  and  great  object 
of  inquiry,  and  to  this  object  teehni4xU  rules,  to  a  certain  extent,  are  made  sub> 
servient.  *  *  *  The  language  used "  (referring  to  ttie  particular  language 
then  under  consideration)  ''is,  in  a  certain  sense,  equivocal.  Standing alonc^ 
the  law  would  give  it  a  certain  meaninar.  but  it  w(mld  do  so  only  in  obedience 
to  a  supposed  intent.  If  by  the  light  reflected  from  other  provisions  a  different 
intent  is  discoverable,  the  reason  of  the  rule  fails  and  a  different  result  ia 
reached.  " 

Said  Allbn,  J.,  speaking  for  the  same  court,  in  Lytle  v.  Beveridge  (58  N. Y. 
508):  *' The  intent  is  to  be  gathered  from  the  will  *  •  *  Words  which 
have  acquired  a  fixed  legal  meaning  must  be  intended  to  have  been  used  in  the 
sense  which  has  been  impressed  upon  them,  unless  it  ts  apparent  that  they  were 
used  by  the  testator  in  a  different  sense.  *  *  *  The  doctrine  that  the  intent 
of  the  testator  Is  the  guiding  and  controlling  rule  of  interpretation  requires  not 
unf  requently  a  disregard  of  the  usual  technical  meaning  of  words  and  phrases, 
and,  when  necessary,  such  technical  meaning  must  yield  to  the  evidmit  intent 
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of  testator.  •  *  •  There  is  no  rigid  rule  of  law  to  the  effect  that  worda 
ifcaU  only  be  used  in  one  certain  sense,  or  requinng  courts  to  give  language 
the  same  ioterpretaiioo  and  effect  under  ail  circumstances  and  in  every  connect 
tkm.  The  infinite  variety  of  circumstances  that  may  occur,  distinguishing  one 
case  from  another  in  the  use  of  the  same  words  and  phrases,  renders  it  impossi- 
Ue  to  give  an  absolute  and  unbending  rule  for  the  interpretation  of  language 
applicable  to  all  cases." 

In  the -recent  case  of  Phillips  v.  Da  vies  (92  N.  T.  199)— a  suit  for  the  con« 
struction  of  a  will— Finch,  J. ,  commenting  upon  an  interpretation  suggested 
by  one  of  (he  counsel,  said  :  "  If  such  was  tlie  real  meaning  and  intention  of 
the  testatrix;  if  an  examination  of  the  whole  will  forces  that  conviction;  if  ita 
plain  and  definite  purposes  are  endangered  by  inapt  or  inaccurate  modes  of 
expresBlon,  and  we  are  sure  that  we  know  what  the  testatrix  meant,  we  have  a 
right,  and  it  is  our  duty  lo  subordinate  the  language  to  the  intentioo.  In  such 
a  case,  the  court  may  reject  the  words  and  limitations,  supply  them  or  trans* 
pose  tiiem  to  get  at  the  correct  meaning." 

In  Key  v.  Key  (4  D.  M.  &  G.  78),  Sir  Knight  Bruce,  L.  J.,  said  :  '*  In  com- 
mon with  all  men,  I  must  acknowledge  there  are  many  cases  upon  the  construc- 
tion of  documents  in  which  the  spirit  is  strong  enough  to  overcome  the  letter  ; 
cases  in  which  it  is  Impossible,  upon  a  careful  perusal  of  the  instrument,  not 
to  be  satisfied  from  its  contents  that  a  literal,  a  strict,  or  an  ordinary  inter- 
pretation given  to  particular  passages,  would  disappoint  and  defeat  the  inten- 
tion with  which  the  instrument,  read  as  a  whole,  persuades  and  convinces  him 
that  it  was  framed.  A  man  so  convinced  is  authorized  and  bound  to  construe 
the  writing  accordingly." 

In  Grey  v.  Pearson  (6  H.  L.  Cas.  61),  Lord  St.  Leonards  said  :  "  Nobody  is 
more  disposed  than  I  am  to  abide  by  clear  words,  and  to  give  to  them  their 
natural  and  grammatical  meaning ;  but  I  never  did  and  never  can  come  to  the 
conclusion  that  the  words  of  a  will  cannot  admit  of  modification  according  to 
the  real  intention  of  the  testator,  as  you  find  it  from  other  expressions,  or  from 
the  whole  context  of  the  will.  It  is  diflflcult  to  lay  down,  says  he,  any  abstract 
rule  upon  the  subject,  but  where  I  find  the  intention,  and  I  find  the  worda 
pointing  out  the  intention,  aud  thut  if  I  give  to  the  words  their  simple  meaning 
according  to  grammar  and  according  to  their  prima  facie  import.  I  defeat  the 
intention — I  hold  that  I  am  bound,  by  every  rule  both  of  law  and  equity,  to  see 
whether  I  cannot  give  to  them  by  natural  construction  an  import  which  will 
effectuate  and  not  defeat  the  intention." 

And  in  Abbott  v.  Middlcton  (7  H.  L.  Cas.  94),  the  same  great  judge  said  : 
"  But  if,  upon  the  whole  frame  of  the  will,  I  am  satisfied  of  what  was  his  gen- 
eral intention,  IiBlartwith  that  general  intention.  It  will  not  enable  me  to 
alter  words,  but,  having  ascertaiued  the  intenti.>n,  then  I  have  to  ask  whether  I 
can  or  cannot  so  construe  the  words  actually  used  as  to  carry  out  the  intention.'* 

Stronger  still  ii  the  expression  of  the  rule  in  Walker  v.  Vincent  (19  Pa. 
St.  860).  for  it  was  there  said  :  "  The  law  does  not  pretend  to  carry  out  the  in- 
tention of  the  testator  in  all  cases ;  for  many  testators  show  a  very  clear  in- 
tention to  shackle  the  estates  granted  by  them  to  a  degree  that  is  totally  incom- 
patible with  any  real  enjoyment  of  them,  and  which  the  law  does  not  allow. 
Vol,.  TI-8 
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*  *  *  The  great  merit  of  the  rule  in  Shelley'%  Cau  is,  that  it  frustrates,  and 
is  intended  to  frustrate,  unreasonable  restrictions  upon  titles ;  for  when  an  es- 
tate is  declared  to  be  a  fee  simple  or  fee  tail,  it  is  at  once  made  subject  to  a 
limitation  in  its.  proper  form,  no  matter  how  clear  may  be  the  testator's  inten- 
tion to  the  contrary." 

In  the  constr  jction  of  a  testamentary  disposition,  where  the  language  is  un- 
skillful or  inaccurate,  but  the  intent  can  be  clearly  collected  from  the  writing, 
it  is  the  duty  of  the  court  lo  give  effect  to  that  intent,  subject  only  to  the  pro- 
viso that  no  rule  of  law  is  thereby  violated.  (Purdy  v.  Hayt,  92  N.  Y.  464.) 
Courts  have,  from  an  early  day,  repeatedly  upheld  devises  by  implication, 
where  no  gift  of  the  premises  seems  to  have  been  made  in  the  will,  in  formal 
language.  (Guodright  v.  Hoskins,  9  East.  806 ;  Jackson  v.  Billinger,  18  Johns. 
868 ;  Matter  of  Vowers,  118  N.  Y.  569,  21  N.  E.  Rep.  690.)  They  are  Justified 
in  so  doing  whenever  such  a  construction  expresses  what  the  testator  manifestly 
intended  to  express. 

A  rule  of  law  may  overrule  the  intention  of  a  testator  in  four  instances :  (1) 
where  the  devise  would  make  a  perpetuity ;  (2)  where  it  would  put  the  freehold 
in  abeyance  ;  (3)  where  chattels  are  limited  as  inheritances ;  (4)  where  a  fee  is 
limited  on  a  fee.    (Ruston  v.  Ruston,  2  U.  S.  2  Dall.  248,  1  L.  ed.  865.) 


Hartwiq  et  al.  vs.  Schiefer. 

[Supreme  Court  of  Indiana,  February  18,  1897;    46  K.  E.  Rep.  76.] 

Doctrine  of  election — Parol  evidence. 

1.  It  is  a  well  settled  rule  that  parol  evidence  cannot  be  admitted  to  supply  or 
contradict,  enlarge  or  vary,  the  words  of  a  will,  nor  to  explain  the  inten- 
tion of  the  testator,  except  in  two  specified  cases,  viz.:  (1)  where  there  is  a 
latent  ambiguity  arising  dfhora  the  will,  ns  to  the  person  or  subject  meant 
to  be  dtscril)ed;  and  (2;  to  rebut  a  resulting  trust. 

9.  In  looking  for  the  intention  of  the  testator,  surrounding  circumstances  may 
be  taken  into  consideration,  and  for  the  purpose  of  determining  the  object 
of  a  testator's  bounty  or  the  subject  of  disposition,  a  court  may  inquire 
into  every  material  fnct  relating  to  the  person  who  claims  under  the  will, 
as  well  as  to  the  property  which  he  claims,  in  order  to  identify  the  person 
or  thing. 

8.  If  the  intent  of  the  testator  is  not  in  doubt,  but  is  clearly  expressed  and 
nothing  can  be  gathered  from  the  four  corners  of  the  will  that  make  a  case 
for  an  election,  the  parties  interested  in  the  distribution  of  the  estate  are 
not  called  upon  to  decide  between  conflicting  claims,  where  they  have 
already  taken  tlieir  respeclive  portions  of  tlie  real  estate. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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Howard,  J. — This  was  an  action  to  construe  a  will,  and  to 
compel  distribution  in  accordance  therewith.  George  F.  W. 
Schiefer,  by  his  last  will,  devised  his  real  estate  in  specific  parcels 
to  his  children,  Caroline  Haberkorn,  Margaret  Swariz,  Sophia  Bre- 
mer, and  Charles  W.  Scbiefer,  and  made  certain  bequests  to  his 
grandchild,  Lorenz  Schiefer,  only  child  of  George  W.  Schiefer, 
deceased,  and  to  other  parties.  By  the  tenth  item  of  his  will  he 
directed  that  out  of  any  balance  that  might  remain  after  paying 
hi«*  debts,  the  bc^quesis  previously  made,  and  the  expenses  of  ad- 
ministering his  estate,  his  executor  should  liquidate,  as  far  as  pos- 
sible, the  debt  remaining  on  the  property  of  appellee,  Caroline  S. 
Schiefer,  wife  of  his  son  Charles.  The  ninth  item  of  this  will  is  as 
follows:  '*My  life  insurance  policy,  amounting  to  one  thousand 
dollars,  I  hereby  order  to  be  paid  to  my  executor,  to  carry  out 
this,  my  last  will."  On  May  17,  1894,  appellee  filed  a  petition  in 
the  matter  of  the  estate  of  said  George  F.  Schiefer,  in  which  she 
alleged,  after  stating  the  above  facts,  that  said  Schiefer  died  a  few 
days  after  making  the  above-mentioned  will,  a  copy  of  which  she 
set  out  in  the  petition  ;  that  the  children  of  said  Schiefer  had  ac- 
oepted  the  provisions  of  said  will  in  their  favor,  and  were  then  in 
possession  of  the  property  respectively  devised  to  them ;  that  some- 
time prior  to  the  death  of  said  George  F.  W.  Schiefer  the  Mutual 
Life  Insurance  Company  of  New  York  issued  a  policy  of  insurance 
on  his  life,  payable,  at  his  death,  to  his  wife,  if  living,  or,  if  dead, 
to  her  children ;  that  said  Schiefer  had  always  kept  possession  of 
this  policy,  and  regarded  it  as  his  own  property,  and  had  no 
other  insurance  on  his  life;  that  after  the  death  of  said  Schiefer, 
his  children — their  mother  being  dead — and  his  grandchildren  had 
ollected  and  divided  among  them  the  amount  due  on  said  policy: 
that  the  assets  of  the  estate  of  George  F.  W.  Schiefer,  without  in- 
cluding the  amount  of  the  said  policy  of  insurance,  would  be  in- 
sufficient, Jafter  paying  the  debts  and  legacies,  to  liquidate  any  por- 
tion of  the  mortgage  of  $950  on  appellee's  property,  which  is  the 
ilebt  mentioned  in  the  tenth  item  of  said  will ;  that  all  the  property 
of  said  Schiefer  had  been  received  by  his  executor  except  the  real 
estate  devised  as  aforesaid  to  his  children;  that  the  only  children 
€>f  the  wife  of  said  Schiefer  were  the  said  Charles  Schiefer,  Caroline 
Haberkorn,   Marg:iret   Swanz,    Sophia    Bremer,  and    George  W. 
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Schiefer,  that  said  George  W.  Schieier  died  after  the  death  of  his 
mother ;  that  Herman  H.  Hartwig  was  administrator  of  the  estate, 
and  said  Lorenz  Sohiefer  the  only  child  of  George  W.  Schiefer,  de- 
ceased. The  prayer  of  the  petition  was  that  the  persons  who  received 
the  proceeds  of  said  policy  of  insurance  should  account  therefor  to 
the  said  administrator  of  the  estate  of  George  F.  W.  Schiefer.  On 
the  overruling  of  demurrers  to  the  complaint  the  cause  was  submitted 
to  the  court  on  answers  in  general  denial.  The  decree  of  the  court 
was  substantially  in  accordance  with  the  prayer  of  the  complaint 
The  assignments  of  error  relied  upon  by  appellants  relate  to  the 
sufficiency  of  the  petition  or  complaint,  and  to  the  overruling  of 
the  appellants'  motion  for  a  new  trial,  and  of  the  motion  for  judg* 
ment  in  their  favor. 

Counsel  for  appellants  contend  that  the  complaint  is  insufficient, 
for  the  reason  that  it  discloses  that  the  life  insurance  policy  referred 
to  in  item  nine  of  the  will  was  not  in  fact  the  property  of  the  tes- 
tator;  that  it  was  made  in  favor  of  his  wife,  and  on  her  death  be- 
longed to  her  children;  but  that  the  words  of  the  will  do  not  show 
this  fact,  and  hence  the  children  are  not  called  upon  to  elect  as  to 
which  they  will  take, — the  provisions  made  for  them  in  the  will, 
or  their  interest  in  the  insurance  policy ;  in  other  words,  that  they 
may  keep  both.  Counsel  state  their  ^position  in  these  words: 
"The  doctrine  of  election,  as  applied  to  wills,  is  this:  If  a  testator 
disposes  of  property  not  his  own,  and  gives  a  benefit  to  the  person 
to  whom  that  property  belongs,  the  devisee  or  legatee  accepting 
the  beiieGts  so  given  him  must  make  good  the  testator's  attempted 
disposition  of  such  personal  property.  (1  Jarm.,  Wills  [Bigelow'a 
ed.],  443.)  We  do  not,  for  a  moment,  dispute  that  this  is  the  law, 
but  simply  say  that  it  has  not  the  slightest  application  to  the 
case  before  the  court  Our  position  is  this:  (1)  The  words  of  the 
will  do  not,  in  themselves,  make  a  case  for  an  election.  (2)  Parol 
evidence  cannot  be  admitted  to  show  an  intention  on  the  part  of 
the  testator  not  expressed  in  his  will."  We  think  it  very  clear 
that  the  testator,  in  his  will,  assumes  to  be  the  owner  of  the  insur- 
ance policy.  He  calls  it  his  policy,  and  proceeds  to  dispose  of  it 
as  a  part  of  his  estate.  It  therefore  appears  from  the  terms  of  the 
will  itself  that  his  devises  and  bequests  are  made  on  the  presump- 
tion that  the  devisees  in  accepting  the  provisions  made  for 
them  by   him,  shall   yield  their  interests  in  the  policy,  if  any 
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they  have,  to  the  uses  and  pui-pases  named  by  hira  in  tlie 
very  will  under  which  they  claiiiL  They  receive  the  benefits 
given  them  in  the  will  on  condition  that  they  shall  suffer  the  pro- 
ceeds of  the  policy  to  be  disposed  of  as  in  the  will  directed.  (See 
note  to  Loring  v.  Crafi^  16  Ind  111.)  For  a  (rase  much  like  the 
case  at  bar,  see  Huhkin  v.  IJu^ilein  (87  Ky.  247,  at  page  262,  8  S. 
W.  260).  See,  also,  Fetter  Eq.  (Hornbook  series,  60,  and  fol- 
lowing, and  cases  cited  in  notes.)  The  intention  of  the  testator  is 
not  liere  in  doubt,  but  clearly  expre^ed,  namely,  to  have  the  pio- 
oeeds  of  the  life  insurance  policy  paid  to  his  executor,  in  order  to 
carry  out  the  provisions  of  his  will.  No  evidence,  parol  or  writ- 
ten, is  needed  to  render  this  intention  perfectly  clear.  It  is  found 
in  the  words  of  the  will  itselL  It  may  be  necassary,  however,  to 
identify  the  insurance  policy,  called  in  the  will  "my  life  insumnce 
policy ; "  as,  if  he  said,  *'  I  give  my  gray  horse  to  my  friend,  John 
Smitii,"  it  might  be  necessary  to  identify  the  gray  hoTs^e  and  the 
legatee,  John  Smith.  Counsel's  citation  from  McAllister  v.  But- 
terfield  (SI  Ind.  25),  is  here  in  point:  "In  the  case  of  Mann  v. 
Mann's  jErVfi  (1  Joima  Ch.  281),  Chancellor  Kent,  in  delivering 
the  opinion,  said :  *  It  is  a  well  settled  rule,  that  seems  not  to  stand 
in  nee<l  of  much  proof  or  illustration,  for  it  runs  through  the  books 
from  Cheyneys  Case  down  to  this  day,  that  parol  evidence  cannot 
be  admitted  to  supply  or  contradict,  enlarge  or  vary,  the  words  of 
a  will,  nor  to  explain  the  intention  of  the  testator,  except  in  two 
specified  cases:  (1)  Where  there  is  a  latent  ambiguity  arising  g?*- 
hors  the  will  as  to  the  pei'son  or  subject  meant  to  be  described, 
and  (2)  to  rebut  a  resulting  trust  All  the  cases  profe.-s  to  pro- 
ceed on  the  one  or  the  other  of  those  grounds.'"  So,  also,  in 
Redf.  Wills (745)  it  is  said:  "It  is  undeniable  that  parol  evidence 
is  receivable,  to  the  same  extent  as  in  other  cases,  in  aid  of  the  con- 
Biruction  of  written  instruments,  i.  e.,  to  show  the  condition  of  tiie 
subject  matter  and  the  surrounding  circumstances  so  far  as  to 
place  the  court  in  the  position  of  the  testator.  But  the  intent 
must  appear  by  the  words  of  the  will,  with  the  aid  of  allowable 
construction,  or  it  cannot  be  regarded  in  determining  the  question 
of  election.'*  So,  to,  in  the  well-considered  case  of  Chq^peJl  v. 
Missionai-y  Soc,  (3  Ind.  App.  356.  29  N.  E.  924),  citing  nurnerr)r,s 
authorities,  Robinson,  C.  J.,  s  >«'akiii'i  for  the  court,  said:     **Tlie 
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authorities  seem  to  settle  the  rule  in  the  construction  of  a  will  to 
be  that,  in  looking  for  the  intention  of  the  testator,  surrounding 
circumstances  may  be  taicen  into  considerution,  but  that  extrinsic 
evidence  will  not  be  received  to  vary,  contradict,  or  control  the 
terms  of  a  will ;  yet  that  evidence  of  surrounding  circumstances, 
of  the  subject  matter  of  the  devise,  and  the  person  to  be  benefited 
thereby  is  receivable  to  enable  the  court  to  determine  both  the  sub- 
ject and  object  of  a  testator's  bounty;  and  for  the  purpose  of  de- 
termining the  object  of  a  testator's  bounty,  or  to  the  subject  of  dis- 
position, a  court  may  inquire  into  every  material  fact  relating  to 
the  pei"son  who  claims  under  the  will,  and  to  the  property  which 
is  claimed  as  the  subject  of  disposition,  and  to  the  circumstances  of 
the  testator  and  his  family  and  affairs,  for  the  purpose  of  enabling 
the  court  to  identify  the  person  or  thing  intended  by  the  testator." 
See,  also,  Moore  v.  Balcer  (4  Ind.  Apj).  115,  30  N.  K  62D).  The 
intention  of  the  testator  to  dispose  of  the  proceeds  of  the  insurance 
policy  is  clear  from  the  terms  of  the  will,  and  the  appellants,  elect- 
ing to  take  the  benefits  provided  for  them  in  the  will,  cannot  be 
heard  now  to  deny  the  right  of  the  testator  to  make  such  disposi- 
tion of  the  policy  as  if  it  were  his  own.  Parol  proof  will  be  ad- 
mitted not  to  determine  the  intention  of  the  testator,  but  to  iden- 
tify the  insurance  policy  named  in  the  will.  The  complaint^ 
therefore,  was  not  subject  to  the  demurrei's  urged  against  it 

As  to  the  contention  that  a  new  trial  should  have  been  granted 
for  failure  of  evidence  to  sustain  the  material  allegations  of  the 
complaint,  we  find,  on  examination,  that  there  is  evidence  sufficient 
for  the  purpose.  The  testator  generally,  if  not  always,  paid  the 
premiums  on  the  policy,  and  spoke  of  it  as  his  own,  and  un- 
doubtedly, as  we  think  the  evidence  shows,  regarded  the  |K)licv 
as  a  provision  for  his  wife  and  children,  and  hence  as  a  part  of  hia 
estata 

It  is  said  that  there  is  no  evidence  to  support  the  finding  of  the 
court  that  the  value  of  the  policy  was  $962.25,  while  the  evidence 
shows  that  it  was  a  little  less  than  $1,000.  This  is  a  small  matter, 
but,  as  the  recovery  from  appellants  is  thereby  made  the  less,  they 
are  in  no  position  to  complain  of  the  error  if  it  were  one. 

It  is  said,  however,  that,  in  any  event,  the  complaint  carmot  be 
held  good  as  against  Herman  H.  Hartwig,  as  administrator  of  the 
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estate  of  George  W.  Schiefer;  that  neither  said  administrator  nor 
his  said  estate  received  anything  under  the  will,  but  that  he  has 
an  interest  in  the  proceeds  of  the  insurance  policy;  that  he  has, 
therefore,  no  election  to  make.  After  mature  consideration,  we 
are  inclined  to  think  that  this  contention  must  be  sustained,  how- 
ever inequitable  it  may  seem.  By  the  terms  of  the  insurance 
policy,  the  proceeds,  on  the  death  of  George  F.  W.  Schiefer,  were 
payable  to  his  wife,  if  living,  and,  she  being  dead,  to  her  children, 
of  whom  George  W.  Schiefer  was  ona  But  George  W.  Schiefer 
having  himself  died  before  his  father,  his  administrator  became 
entitled  to  a  proportionate  share  of  the  proceeds  of  the  policy. 
Neither  George  W.  Schiefer,  however,  nor  his  estate,  received 
anything  under  the  will  of  George  F.  W.  Schiefer.  It  is  true 
that  Lorenz  Schiefer,  the  son  and  only  heir  of  George  W.  Schiefer, 
did  receive  bequests  under  the  will  of  his  grandfather;  and  while 
such  bequest,  in  equity,  would  seem  to  require  an  election  by  him 
before  lie  could  receive  through  the  administrator  of  his  fathers 
estate  a  share  of  the  insurance  policy,  yet,  strictly  speaking,  the 
administrator,  and  not  the  heir,  being  entitled  to  the  personal  es- 
tate, including  the  share  of  the  insurance  policy,  it  follows  that 
there  is  no  one  to  make  an  election.  The  administrator  receives 
the  share  of  the  insurance  policy,  and  the  heir  receives  the  share 
of  his  grandfathers  estate;  but  neither  of  them  receives  both 
shares,  and  so  the  law  as  to  election  can  apply  to  neither.  The 
jadgment  is  therefore  affirmed  as  against  all  the  appellants'  except 
Herman  EL  Hartwig,  administrator  of  the  estate  of  George  W. 
Schiefer;  and  as  to  such  administrator  the  judgment  is  reversed, 
with  instructions  to  grant  a  new  trial  as  to  him. 
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Granger  vs.  Granqeu  et  al. 

[Supreme  Court  of  Indiana,  Feb.  19,  1897  ;  46  N.  E.  Rep.  80.] 

Nature  of  estate — Rule  in  Shelley's  Case. 

1.  la  Indiana,  estates  in  fee  tail  have  been  abolished,  and  a  person  who  form- 
erly could  be  seized  of  such  an  estate  is  now  considered  as  holding  a  fee 
simple.  (R.  S.  1804,  sec.  8878.)  But,  notwithstanding  the  legislation 
above  referred  to,  in  rase  a  life  estate  only  is  given  and  the  words  de. 
scribing  the  grantees  or  devisees  of  the  remainder  denote  children  or  otlier 
definite  persons,  or  where  modifying  expressions  are  used  which  show 
that  such  was  the  meaning  intended,  then  the  persons  so  designated  will 
take  as  purchasers,  and  the  life  estate  will  not  be  enlarged  in  the  first 
taker. 

8.  A  testator  may,  in  expre<is  terms,  suspend  the  vesting  of  a  gift  to  his  right 
heirs,  and  the  gift  would  be  in  effect  as  it  might  l)e  in  terms  to  the  persont 
who,  at  a  given  time,  sliould  answer  the  descript  on  of  right  heirs. 

8.  A  devise  in  words  which  would  clearly  give  an  estate  in  fee  will  be  con- 
strued a  devise  for  life,  if  the  will  contains  a  devise  over  on  the  death  of 
the  first  taker;  or  in  case  he  shall  never  have  children. 

4.  A  devise  to  several  to  be  equally  divided,  and  after  their  deaths  to  their  law- 
ful issue,  and  if  any  one  should  die  leaving  no  i^sue,  his  or  her  share  to  be 
divided  among  the  survivors — will  give  estates  for  life  with  fees  ab^olute 
in  remainder. 

0.  The  rule  against  perpetuities  requires  that  an  executory  devise  must  tak  t 
effect,  if  at  all,  within  a  certain  limited  period.  Thus,  a  devise  over  on 
the  death  of  the  first  taker  without  is:iue,  or  without  leaving  heirs,  etc. , 
has  been  held  to  be  indefinite  and  tlierefore  void.  But  a  devise  over  to 
take  effect  at  the  death  of  the  first  taker,  or  at  his  death  leaving  no  chil- 
dren, or  without  issue  alive,  has  been  held  to  be  definite  and  therefore 
good. 

The  facts  are  stated  in  the  opinion. 

Howard,  J. — In  the  learned  and  able  brief  filed  with  their 
petition  for  a  rehearing,  counsel  for  appellant  fail  to  cite  a  single 
Indiana  case  in  support  of  tlieir  contentions,  or  to  explain  how 
we  shall  distinguish  the  case  before  us  from  former  decisions  of 
this  court  upon  which  reliance  was  placed  as  authority  for  the 
conclusion  arrived  at  in  the  principal  opinion.  It  is  true  tliat 
numerous  English  ca-ses  are  cited, — particularly  those  of  ancient 
date,  as  also  text-writers  of  that  country, — besides  many  Ameri- 
can authorities,  to  show  that  the  devise  in  this  case  was  an  estate 
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tail.  But  the  law  has  made  progress,  and  American  cases  have 
not  usually  followed  closely  those  precedents  of  the  old  country 
wliieli  were  based  upon  social  and  political  conditions  diflEerent 
from  our  own.  The  spirit  of  early  English  institutions  favored  an 
entail  of  landed  esUites,  while  the  spirit  of  oiir  institutions  favors 
tiie  utmost  freedom  in  the  disposal  of  property.  As  said  in  2  Prest 
Est  (458) :  "  The  statute  (cfe  dojiis,  or  of  entails)  was  considered  as 
a  family  law,  to  preserve  the  property,  and  maintain  the  grandeur 
of  the  nobles  and  great  men  of  those  days.  For  that  reason,  and 
from  the  inclination  of  mankind  in  general  to  perpetuate  their 
property  in  their  families,  the  statute  was  liberally  expounded." 
But  even  in  England  the  law  in  this  respect  changed  from  age  to 
age,  with  the  changed  conditions  of  society  and  government.  At 
first  the  feudal  lord  bestowed  a  tract  of  land,  or  rather  the  use  of 
it,  upon  his  vassal.  In  time  tlie  right  to  this  use  passed,  on  the 
death  of  the  vassal,  to  his  heirs ;  and  so  the  custom  grew  to  make 
the  gift  of  tenure,  in  the  first  instance,  to  the  vassal  and  his  heira 
There  was  in  the  beginning  no  right  of  alienation  in  the  vassaL 
The  land  belonged  to  the  lord,  and  its  use,  merely,  was  given  to 
the  vassal,  usually  in  compensation  for  personal  services,  military 
or  otberwisa  But  with  the  growth  of  independence  on  the  part 
of  tlie  vassal  arose  a  claim  to  a  larger  estate  in  the  land.  As, 
however,  this  estate  was  shared  with  the  heira,  and  fell  to  them,  in 
succession,  on  the  death  of  the  ancestor,  a  fiction  was  resorted  to 
in  order  to  cut  oS  the  heirs  and  give  full  title  to  the  life  tenant 
Yet,  even  after  the  fictions  of  fine  and  recovery  had  become  rec- 
ognized means  of  perfecting  title,  the  old  forms  still  remained ; 
and  a  deed  or  devise,  in  order  to  convey  the  full  estate,  continued 
to  be,  as  before,  to  a  man  and  his  heirs,  so  that  it  became  accepted 
as  a  rule  of  law  that  the  whole  estate  in  land  could  not  be  other- 
wise held  by  one  person.  Thereafter,  consequently,  expressions 
used  to  describe  the  grantee  or  devisee,  though  varying  from  the 
original  woitis,  **  to  him  and  his  heirs,"  or  "  to  him  and  the  heirs, 
of  his  body,"  but  with  some  similarity  of  idea,  were  arbitrarily 
forced  into  the  same  meaning,  in  order  to  give  stability  to  family 
estates,  even  to  the  extent  of  totally  disregarding  the  plain  intent 
of  the  grantor  or  testator.     Tlie  adjudged  cases  show  a  constant 

struggle  against  the  violence  thus  done  to  the  natural  meaning  of 
Vol.  II-9 
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the  language  used  in  the  conveyance  of  hmd.  As  a  result  of  this 
struggle,  in  instancas  where  the  rnoditving  words  palpably  dis- 
closed the  intention  on  the  part  of  the  grantor  or  testator  to  use 
the  words  "  heirs,"  **  heirs  of  the  body,"  "issue,"  and  the  like,  in 
the  sense  of  children  or  other  definite  persons,  the  courts  began  to 
yield  to  the  obvious  meaning  of  the  words  used,  particularly  la 
tlie  construction  of  wills. 

In  2  Jarm.  Wills  (ch.  37),  the  author  considera  the  effect  of  such 
modifying  language  use  J  in  connection  with  tlie  words  "heirs  of 
the  body,"  and  says:  "  A  devise  to  A.  and  the  heirs  of  his  body, 
or  to  A.  for  life,  and  after  his  death  to  the  heirs  of  his  body,  vests 
in  A.  an  estate  tail.  On  a  devise  couched  in  these  simple  terms, 
indeed,  no  question  can  arise;  for,  wherever  the  contrary  hypothe- 
sis has  been  contended  for,  the  argument  for  changing  the  con- 
struction of  the  words  has  been  founded  on  some  expressions  in 
the  context,"  used  by  way  of  limitation  or  modification.  While 
the  modifying  expressions  are  shown  in  the  prevailing  current  of 
the  cases  cited  by  Mr.  Jarman  to  have  been  ineffectual  to  change 
the  legal  effect  of  the  words  "  heii-s  of  the  body,"  yet  cases  are  also 
given  in  which  the  courts  held  that  the  change  intended  was 
effected.  In  Doe  v.  Holme  (3  Wils.  237,  241,  2  W.  Bl.  777),  the 
devise  was:  "To  L  for  life,  witli  impeaclmient  of  waste;  remain- 
der unto  the  heirs,  male  or  female,  lawfully  to  be  begotten  of  the 
body  of  K,  forever;  they  paying  certain  sums  thereout."  The 
court,  as  Mr.  Jarman  says,  "inclined  to  the  opinion  that  this  wns 
not  an  estate  tail  in  L.,  but  a  contingent  remainder  in  fee  to  tiie 
issue."  In  Doe  v.  Laming  (2  Barrows,  1100),  the  devise  was : 
"  To  A.  and  the  heira  of  her  body,  lawfully  begotten  or  to  be  be- 
gotten, as  well  females  as  males,  and  to  their  heirs  and  assigns 
forever;  to  be  divided  equally,  share  and  sliare  alike,  as  tenants 
in  common."  A.  died  in  the  testator's  lifetime.  Lord  Mansfield 
stated,  as  said  in  Jarman  s  text,  that  "the  devise  could  not  take 
effect  at  all,  but  must  be  absolutely  void,  unless  the  heirs  took  as 
purchaseiu"  In  Doe  v.  Ironmonger  (3  East.  533),  the  devise  was: 
"  To  A.  and  his  heirs,  upon  trust  to  receive  the  rents,  and  apply 
the  same  for  the  support  of  S.  and  the  issue  of  her  body,  lawfully 
begotten  or  to  be  begotten,  their  heirs  and  assigns  forever,  without 
any  respect  to  be  had  or  made  in  regard  to  seniority  of  age  or 
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priority  of  birth  ;  and,  in  default  of  such  issue,  over/'  The  court 
held  that  the  words  **  without  seniority  of  age  or  priority  of  birth" 
showed  tliat  ihe  heirs  of  S.  took  as  purchasers  or  children.  In 
Doe  V.  Goff  {II  East.  668),  the  devise  was:  **To  M.  and  the  heirs 
of  her  body,  lawfully  begotten  or  to  be  begotten,  as  tenants  in 
common,  and  not  as  joint  tenants;  but  if  such  issue  should  depart 
this  life  before  he,  she,  or  they  should,  respectively,  attain  their 
age  or  ages  of  twenty-one  years,  then  over/'  It  was  held  that  M. 
took  an  estate  for  life  only,  remainder  to  her  children.  Lord 
Ellenborough  considered  that  the  **  heirs  of  tiie  bodv  "  beinor  to 
lake  as  tenants  in  common  clearlv  demonstrated  that  "children" 
wei-e  meant  by  that  description.  In  Crump  v.  Norwood  (7  Taunt 
362,  2  Marsh.  C.  P.  161),  ''  heirs  of  the  body,"  being  described  as 
tenants  in  common,  were  held  to  be  children.  In  OreUon  v. 
Haward  (6  Taunt  9-i,  2  Mai-sh.  C.  P.  9),  the  devise  was  to  a  wife 
for  life,  and  after  her  death  to  the  heire  of  her  body,  share  and 
share  alike,  if  more  than  one,  and,  in  default  of  issue  to  be  law- 
fully begotten  by  the  testator,  to  be  at  her  own  disposal.  It  was 
held  that  the  wife  took  a  life  estate,  with  remainder  to  her  children 
as  tenants  in  common. 

The  foregoing  and  other  like  cases,  Mr.  Jarman  contends,  were 
practically  overruled  in  the  case  of  Jesson  v.  Wright  (2  Bligh,  1), 
where  it  was  held  that  such  phrases  as  "share  and  share  alike," 
and  "  tenants  in  common, "  were  not  sufficient  to  show  that  the 
words  "  heirs  of  the  body  "  were  to  be  taken  in  the  sense  of  "chil- 
dren. "  Even  in  that  case,  however,  Lord  Eldon  observed  that 
•*  the  words  *  heirs  of  the  body, '  will  indeed  yield  to  a  particular 
intent  that  the  estate  shall  be  only  for  life,  and  that  may  be  from 
the  effect  of  superadded  words,  or  any  expressions  showing  the 
particular  intent  of  the  testator, "  provided  only  such  added  words 
be  clear  and  unequivocal.  Moreover,  in  cases  decided  since  Jes- 
son V.  Wright  it  has  frequently  been  held  that  modifying  expres- 
sions such  as  used  in  that  case  were  sufficient  to  cut  down  the  es- 
tate from  one  in  tail  to  one  for  life.  One  such  case  was  Right  v. 
Crtber  (5  Barn,  k  C.  866),  in  which,  after  a  life  estate  to  a  daugh- 
ter, the  devise  over  was  to  the  heirs  of  her  body,  share  and  share 
alike,  their  heirs  and  assigns  forever;  and  it  was  held  that  by 
*'  heirs  of  her  body  "  was  meant  children.      Of  another  such  case 
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Mr.  Jarman  says :  **  Nor  is  Wilcox  v.  BelUiers  (Ilayes  Inquiry,  2) 
the  only  instance  in  which  reluctance  has  been  manifested  to  fol- 
low up  the  principle  of  Jesson  v.  Wright ;  for  in  other  cases  the  term 
*  heirs  of  the  body'  has  since  been  cut  down  to  children,  in  subser- 
vience to  expressions  in  the  context  which  that  case  iiad  appeared 
forever  to  have  stripped  of  all  controlling  operation.  "  In  the 
same  chapter  of  the  work  here  cited,  numerour*  instances  are  given 
of  another  class  of  cases  where  explanatory  words  in  the  will,  as 
**  heirs  male  of  the  body,  "  "  heirs  of  his  or  her  body,  lawfully  to 
be  begotten  as  aforesaid,  "  and  "  heirs  male  of  his  body  for  their 
several  lives  in  succession,  according  to  their  respective  seniorities, 
or  in  such  parts,  shares,  and  proportions,  manner  of  form,  and 
amongst  them,  as  the  said  W.  T.,  their  father,  should  appoint,'* 
were  held  to  mean  children.  In  this  class  of  cases,  it  will  be  seen, 
as  said  by  Mr.  Jarman,  ''that  the  testator  had  annexed  to  the  term 
'heirs  of  thebody' words  of  explanation,  which  were  held  to  prove 
that  he  had  used  the  expression  as  synonymous  with  *8on&'  " 
(See,  further,  2  Jarm.  Wills  (6th  ed.),  336;  1  Prest  Est  349,  359, 
369.) 

Thus,  what  in  the  beginning  had  been  a  mere  life  tenure  of  the 
vassal  passed  at  first  to  the  heirs  of  the  vassal,  next  became  fixed 
in  such  heirs,  and  then  returned,  as  an  absolute  estate,  to  the  first 
taker,  the  heirs  being  totally  cut  oBE,  whatever  might  have  lieen 
the  intention  of  the  grantor.  Finally,  however,  but  most  reluct- 
antly, the  right  of  the  grantor  to  dis()ose  of  his  estate  in  such  parts 
and  with  such  tenure  as  he  desired  began  to  be  recognized.  Ac« 
cordingly,  in  later  years,  in  England,  and  still  more  in  this  coun- 
try, freedom  of  alienation  has  been  more  largely  exercised  and 
more  freely  recognized,  and  the  owner  of  land  has  more  often 
been  enabled  to  dispose  of  it  as  he  has  seen  fit  There  was  a  time, 
as  the  books  show,  when  a  deed  from  a  father  to  a  son  for  life,  re- 
mainder to  the  children  of  the  son,  conveyed  the  absolute  title  to 
the  son,  however  improvident  such  son  might  be,  or  however 
strong  might  be  the  desire  of  the  father  to  save  the  estate  for  his 
grandchildren.  We  think  that  the  prevailing  current  of  the  law 
now  is,  particularly  as  to  wills,  that  when  the  intention  of  the 
donor  is  clearly  manifest  fjom  the  language  used,  considering  the 
established  rules  of  construction,  such  intention  must  prevail  j  in 
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Other  words,  that  the  owner  of  property  will  be  permitted  to  do 
with  it  08  he  tliinks  best  {Rusk  v.  Zuck  [at  this  term],  45  N.  E. 
691.)  It  is,  of  course,  still  true — at  least  in  tliis-state — that  where 
the  contrary  intention  is  not  clear,  or  where,  in  connection  with  a 
grant  of  the  fee,  or  even  of  a  Jife  estate,  the  words  **  heirs,  "  "  heirs 
iif  the  body,  "  or  other  words  of  inheritance,  are  used  to  denote  the 
BQccessive  lines  of  those  who  would  be  entitled  to  take  the  estate, 
n  fee  simple  absolute  will  pass;  fees  tail  having  been  abolished  by 
the  statute,  or  rather  having  been  declared  to  be  the  equivalent  of 
fees  simpla  (Rev.  St.  1894,  §  8378 ;  Rev.  St  1881,  §  2958.) 
Bat  in  case  a  life  estate  only  is  given,  and  the  words  describing 
the  grantees  or  devisees  of  the  remainder  denote  children,  or  other 
definite  persons,  or  where  modifying  expressions  are  used  which 
show  that  such  was  the  meaning  intended,  then  the  persons  so 
designated  will  take  as  purchasers,  and  the  life  estate  will  not  be 
enlarged  in  the  first  taker.  **The  sound  rule  of  interpretation  to 
be  adopted  in  these  cases,  "  as  said  in  1  Prest  Est  (876),  "  is  that 
which  takes  the  context  for  its  guide,  and  which  consults  the  gen- 
eral intention,  and  endeavors  to  give  it  effect ;  and  the  result  will 
be  that  when  the  words  "  heirs  of  the  body  "  are,  on  a  sound  in- 
terpretation of  the  will,  found  to  be  used  in  a  collective  sense, 
as  descriptive  of  issue  collectively,  they  are  to  be  construed  in 
their  genuine  and  legal  sense,  and  as  words  of  inheritance  or  suc- 
cession. On  the  other  hand,  where  the  words  "  heirs  of  the  body  " 
are  used  in  a  limited  and  confined  sense,  and  as  descriptive  of 
children,  or  issue  in  the  first  degree,  or  iasue  or  children  of  a  par- 
ticolar  denomination,  they  are  words  of  purchase.  In  wills,  the 
objects  to  which  courts  give  particular  attention,  aiming  to  ascer- 
tain the  general  intention,  and  to  carry  that  object  into  effect,  will 
always  render  it  essential  to  inquire  whether  there  was  any  inten- 
tion to  entail,  and  who  was  to  be  the  donee  in  tail ;  and  the  donee 
under  the  gift  for  life  will  have  an  estate  tail,  or  for  life,  according 
lo  the  result  of  that  inquiry.  "  As  to  the  interpretation  of  wills 
it  is  also  said  by  the  same  authority  (2  Prest  Est  68) :  **  In  the 
construction  of  wills,  the  test'itor  is  supposed  to  have  wanted  that 
professional  assistance  of  which  a  party  to  a  deed  may  always 
avail  himself.  The  law  therefore  regards  the  intention,  more  than 
the  precise  legal  words  in  which  the  testator  has  expressed  his 
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meaning. "  Among  the  devises  referred  to  by  Mr.  Preston  are  the 
following:  In  Doe  v.  Burnsall  (6  Term  R  30),  there  was  a  devise 
of  land  to  M.  and  the  issue  of  her  body,  lawfully  begotten,  as 
tenants  in  common,  and,  in  default  of  such  issue,  over.  It  was 
held  a  life  estate  in  M.  (2  Preat  Est.  255.)  And  in  Merest  v. 
James  (id.  261,  4  Moore,  327),  where  the  devise  was  to  a  daughter 
for  life,  then  to  the  issue  of  her  body,  lawfully  begotten,  and,  in 
default  of  such  issue,  over,  held  a  life  estate  in  the  daughter.  In 
2  Prest.  Est  (28),  the  same  author,  speaking  of  "right  heirs" — 
that  is,  those  persons  who,  at  the  death  of  the  holder,  are  lawfully 
entitled  to  the  estate, — says:  "As  often  as  a  grant  is  to  a  hus- 
band or  wife  for  life,  and  a  remainder  is  limited  to  the  right  lieira 
of  both  the  husband  and  wife,  it  is  a  point  of  some  difficulty  to 
ascertain  the  precise  operation  and  effect  of  the  limitation  to  the 
heirs."  And  he  adds:  " There  is  great  reason  to  conclude  that 
the  heirs  will  take  as  purchasers,  and  the  case  of  Denn  v.  Oilhtt 
(2  Term  R.  431),  seems  to  be  an  authority  for  that  conclusion.  " 
Again,  at  page  89  of  the  same  work,  it  is  said  :  "  A  testator  may, 
in  express  terms,  or  by  the  arrangement,  and  consequently  the 
plan,  and  sound  exposition  of  his  will,  suspend  the  vesting  of  a 
gift  to  his  right  heirs,  and  it  would  seem  to  follow  that  persons 
taking  under  this  designation  might  take  by  purchase.  The  gift 
would  be  in  effect,  as  it  might  be  m  terms,  to  the  pei-son  who  at  a 
given  time  should  answer  the  description  of  right  heirs.  " 

An  examination  of  American  authorities  will  but  disclose  a  more 
marked  tendency  to  so  interpret  instruments,  particularly  wills, 
whenever  it  may  be  done,  that  the  intention  siiall  prevail.  In  1 
Shars.  &  B.  Lead.  Gas.  Real  Prop.  (197).  it  is  said  in  a  note  that : 
"  In  furtherance  of  the  testator's  desire,  even  the  word  *  heirs'  may 
be  read  in  another  sense,  as  *sons*  {Lyles  v.  Dirjges''  Lessee^  6 
Har.  &  J.  364)  or  *  children'  {Bannell  v.  Evans,  29  Ohio,  409)." 
And  further:  "A  devise  in  words  which  wouldclearly  givean  e-taie 
in  fee  will  be  construed  a  devise  for  life,  if  the  will  contains  a 
devise  over  on  the  death  of  the  drst  taker.  {Jones  s  Exrs  v.  Stiles^ 
19  N.  J.  Eq.  324.)  And  even  if  there  is  a  devise  over  on  the 
happening  of  a  contingency  connected  with  the  life  of  the  first 
taker,  nsa  devi^^e  over  in  case  the  first  taker  shall  never  have  chil- 
dren.    {ffat/lM  V.    Sneden,  42    Barb.    615.     See,  also,  Norris  v. 


GRANGER  v.  GRANGER  ET  AL.  71 

Beyea,  13  N.  Y.  273)."  In  same  note  (ai  page  199,)  the  learned 
editors  say :  "  A  devise  to  several,  to  be  equally  divided,  to  them 
for  life,  and  after  their  deaths  to  their  lawful  issue,  and,  if  any  one 
should  die  leaving  no  issue,  his  or  her  share  to  be  divided  among 
the  survivors,  will  give  estates  for  life,  with  fees  *  *  *  in 
remainder. "  Again  (at  page  202),  it  is  said :  ."A  devise  to  a  wife 
and  her  husband  for  their  lives  and  the  life  of  the  survivor,  '  subject 
to  be  divided  among  the  heirs  of  her  body,'  and,  in  default  of  heirs 
of  the  body,  then  over,  gives  a  life  estate.  {Selfs  Admr  v.  7u«e, 
6  Munf.  470.)  "  And  the  following :  **  If  in  case  said  O.  R  should 
live  to  arrive  at  manhood,  and  beget  heirs  lawfully,  the  above  prop- 
erty to  him  and  his  heirs  forever, '  followed  by  a  devise  over,  was 
held  to  give  u  life  estate,  to  be  enlarged  to  a  fee  upon  the  birth  of 
issue.  {FeUon  v.  Billups,  1  Dev.  &  B.  Eq.  684.)"  The  rule 
against  perpetuities  requires  that  an  executory  devise  must  take 
effect,  if  at  all,  within  a  limited  time.  A  devise  over  on  the  death 
of  the  first  taker  "  without  issue,"  "  without  heirs,"  *'  without  heirs  of 
the  body,"  "  without  leaving  heirs, "  etc.,  has  been  held  to  be  indefi- 
nite or  remote,  signifymg  without  heirs  generally,  and  hence  the 
devise  over  is  void.  But  a  devise  over  to  take  effect  at  the  deatli 
of  tiie  fii-st  Uiker,  or  at  his  death  leaving  no  children,  or  'Meaving 
no  issue  living,"  or  "without  issue  alive,"  has  been  held  to  be 
definite,  and  the  devise  over  good.  (  Wallington  v.  Taylor^  1  N.  J. 
Eq.  314;  Dm  v.  Schenck,  8  N.  J.  Liw,  29,  cited  in  2  Shara  &  B. 
Lead.  Cas.  Real  Prop.  496.) 

It  is  therefore  apparent  that  the  decisions  of  this  state  cited  and 
relied  upon  in  the  principal  opinion  are  not  without  support  from 
English  text-writers  and  from  decisions  of  English  courts,  as  well 
as  from  those  of  this  country.  As  to  wills,  particularly,  there  is  a 
substantial  harmony  in  all  tlie  authorities  that  when  the  inteniion 
of  the  testator,  subject  to  the  rules  of  law  in  i elation  thereto,  is  as- 
certained, that  must  prevail.  It  is  true — and  thut  in  Indiana  as 
well  as  elsewhere — that  when  the  words  **  heira,"  "  heirs  of  the 
body,"  or  other  words  of  inheritance,  without  modifying  expres- 
sions, are  used  in  immediate  connection  wiih  the  name  or  des- 
ignation of  the  donee  of  a  freehold,  even  of  a  life  estate,  the  fee 
will  be  thereby  conveyed.  If  such  unmodified  language  is  used, 
the  intenticm  to  convey  all  tlie  estate  to  the  donee  is  conclusively 
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presumed  in  law.  But  the  letter,  and  certainly  the  spirit,  of  the 
rule  goes  no  further.  If,  in  the  devise  of  a  life  estate,  the  tesUitor 
has  used  modifying  words  in  connection  with  tiie  words  of  in- 
heritance, the  courts  will  observe  the  meaning  and  fort^e  of  such 
modifying  expressions,  and  consider  whether  the  intention  thus 
shown  was  .to  give*  the  estate  to  the  donee  and  his  issue  from 
generation  to  generation  forever,  or  whether,  by  the  modifying 
words,  he  indictated  his  purpose  to  use  the  words  of 
inheritance  for,  and  to  devise  his  property  to  his  children 
or  grandchildren,  or  other  definite  persona  The  power  to  dis[)ose 
of  real  estate  is  univei-sally  regarded  as  an  inseparable  incident  of 
a  fee.  But,  while  a  grant  of  the  fee  or  of  all  the  estate,  with  power 
to  sell,  will  carry  the  full  title,  yet  it  is  equally  well  settled  that  a 
grant  of  an  estate  for  life,  with  power  to  sell,  will  convey  a  life  es- 
tate only,  with  power  to  dispose  of  the  same  during  life.  (2  Prest. 
Est.  85,  119;  Tied.  Real  Prop.  §  298,  and  auiiiorities  cited.)  If 
the  estate  is  for  life,  with  remainder  to  children  living  at  the  death 
of  the  life  tenant,  such  remainder  is  contingent  It  may  never 
vest,  for  the  life  tenant  may  not  leave  children  living  at  his  death. 
In  CJise  of  two  remainders,  or  i^emainder  with  remainder  over,  as 
in  the  case  at  bar,  the  fii*st  may  be  contingent  and  the  second 
vested.  Thus,  to  A.  for  life,  remainder  to  his  children  surviving^ 
remainder  to  B.  The  remainder  to  A.'s  children  is  contingent 
He  may  not  leave  any  children  surviving.  The  remainder  to  B* 
is  vested,  the  enjoyment  of  possession  po^stponed  to  tlie  deatii  of 
A.  without  children  surviving.  In  case  A.  dies  leaving  no  chihiren 
surviving,  B.  succeeds  at  otice  to  the  possession  of  his  remainder. 
(Id.  §  413.  And  see  2  SImrs.  k  B.  Lead.  Gas.  Real  Prop.  841, 
note  1,  and  page  364,  note.)  If  the  limitation  to  issue  is  definite, 
as  we  hold  it  is  in  the  case  at  bar, — that  is,  to  take  effect  in  pos- 
session within  a  life  or  lives  in  being, — it  is  good  ;  and  the  lim. 
itation  over,  in  default  of  such  issue,  is  also  good.  If,  however, 
the  limitation  should  be  indefinite, — that  is,  remainder  to  issue  or 
heirs  generally, — the  limitation  over  would  be  too  remote,  and 
hence  void,  as  in  violation  of  the  statute  against  perpetuities  and 
in  favor  of  the  vesting  of  estate.  (Rev.  St.  1894,  §  33-^2;  lie  v.  St 
1881,  §  2962.)  Mr.  Tiedman  (Real  Prop.  §  642),  citing  tlie  early 
case  of  Pefls  v.  Brown  (Cro.  Jac.  590),  and  numerous  other  cases. 
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Bays,  in  note,  that :  "  Where  the  limitation  over  is  to  others,  or 
lo  the  surviving  children  or  issue  of  the  first  taker,  a  definite  failui'e 
of  issue  is  presumed  to  be  intended.  "  '*The  tendency,  "  says  he> 
"  is  to  construe  '  die  without  leaving  issue,  *  or  *  leaving  no  issue, ' 
as  meaning  definite  failure  of  issue.  *  *  *  So,  also,  was  a  defi- 
nite failure  of  issue  held  to  be  intended  by  the  clause  *  dying 
without  lawful  heira,  *  or  'without  lawful  heirs  of  his  body. '  " 
Dying  without  issue  or  heirs  "living ''  or  "surviving"  is  always 
held  to  import  a  definite  failure  of  issue.  (See,  further,  same  au- 
thority, note  2  to  section  47  ;  also,  2  Washb.  Real  Prop.  bk.  2,  ch. 

4,  §  7.) 

In  the  case  before  us  the  devise  was,  distinctly:  First,  to  Ed- 
win, an  estate  for  the  term  of  his  natural  life,  and  nothing  more; 
and  this  in  a  clause  by  itself.  In  the  second  clause  the  devise, 
after  Edwin's  death,  was,  "  to  the  heirs  of  liis  body,  by  him  begotten, 
if  there  be  any  such  heirs,  him  surviving.  "  The  third  clause 
contained  the  devise  over,  "should  he  have  no  heirs  of  his  body, 
bv  him  begotten,  him  surviving."  There  was  here  a  definite 
failure  of  issue  of  the  first  taker,  and  the  devise  over  was  therefore 
irood.  The  modifying  words  used  in  connection  with  "  heirs  of 
his  body  "  limit  that  phrase  to  "children"  almost  as  definitely  as 
if  the  word  "  children  "  were  used  itself,  and  the  rule  in  S/ielkya 
Case  can  have  no  application.  (See,  farther,  Righter  v.  Forrester^ 
1  Bash,  278 ;  MUchdl  v.  Simpson,  88  Ky.  125,  10  S.  W.  372 ; 
Olaver  v.  CkmdeU,  163  III.  666,  45  N.  K  178  ;  and  Strain  v. 
Sivemey,  163  111.  605,  46  N.  K  201 ;  and  authorities  cited  in  last 
(wo  cases.) 

The  petition  is  overruled. 
Vol.  11—10 
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Lauohlin  et  al.  vs.  Solomon.  i 

■ 

[Supreme  Court,  Pennsylvania,  Feb.  22, 1897;  180  Pa.  St.  177, 86  Atl  Rep.  704.]  i 

Action  against  foreign  executor 

1.  A  creditor  residing  in  the  state  of  Pennsylvania,  will  be  allowed  to  sue  a  foreign 

executor  who  comes  within  the  jurisdiction,  notwithstanding  the  prevalence 
of  the  text-book  rule  that  an  executor  can  only  sue  or  be  sued  in  his  oytn  forum, 

2.  The  duty  of  the  ancillary  administrator  is  to  account  to  domestic  creditors, 

and,  after  they  are  satisfied,  to  pay  over  the  balance  to  the  primary  or 
domiciliary  administrator. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a  term  in  and  for  the  county  of  Philadelphia 

Bernard  Oilpin  and  TTiomas  R  Elcock^  for  appellant 

Mitchell,  J. — The  general  rule,  as  stated  in  the  text-books,  is 
that  an  executor  can  only  sue  or  be  8ued  in  his  o^n  forum  (3  Am. 
&  Eng.  Enc  Law,  tit  **  Conflict  of  Laws,"  eh.  11).  But  in  Penn- 
sylvania the  rule  cannot  be  stnted  s^  broadly.  Where  any  party 
invokes  the  assistance  of  a  court  claiming  to  act  en  autre  droits  he 
must  show  such  a  right  as  will  be  recognizeil  by  the  forum;  and, 
as  an  executor  or  administrator  s  right  to  act  for  his  decedent  de- 
pends on  his  representative  character  conferral  by  letters  testa- 
mentary, these  lattsr  cannot,  of  course,  give  authority  beyond  the 
jurisdiction  of  the  officer  granting  them.  Hence  the  deductitm  is 
plain  that  a  foreign  executor  cannot  sue  in  another  tribunal  by 
virtue  of  his  foreign  lettera  alone.  But  it  is  quite  another  step  to 
say  that  he  cannot  be  sued  there.  The  technical  ground  for  re- 
fusing a  right  of  action  dependent  solely  on  foreign  letters  testa- 
mentary is  that  it  would  be  giving  extraterritorial  force  to  the 
judgment  or  decree  of  a  foreign  court  or  officer,  and  an  inter- 
ference with  the  jurisdiction  of  our  own  courts.  But  the  more 
practical  ground  is  that  of  public  policy  to  prevent  assets  from 
being  taken  out  of  the  state  to  the  possible  injury  of  our  own  citi- 
zens, creditors,  who  might  thus  be  forced  to  go  to  a  foreign  tribu- 
nal to  obtain  satisfaction  of  their  claims.  This  is  the  ground  on 
which  it  was  put  by  Chief  Justice  Gibson  in  Mothland  v.  Wire- 
man  (3  Pen.  &  W.  185),  where  he  said  that  such  a  rule  was  "in- 
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dispensable  to  the  protection  of  the  domestic  creditors."  And 
that  this  is  the  ground  on  which  the  rale  l^  enforced  is  shown  by 
tiie  cases  on  ancillary  udministrution  which  unifornily  hold  that 
the  duty  of  the  ancillary  administrator  here  is  to  account  to  do» 
mestic  creditors,  and,  after  they  are  satisfied,  to  pay  over  the  bal- 
ance to  the  primary  or  domiciliary  administrator.  {In  re  Millers 
EstaU,  8  Rawle.  312  ;  Parkers  Appeal,  61  Pa.  St  478 ;  Barry's 
Appeal^  88  id.  131.)  Some  cases  hold  tliat  the  ancillary  admin- 
istrator may  distribute  to  foreign  creditors  who  present  their 
claims  here,  or,  where  there  are  no  foreign  creditors,  even  to  lega- 
tees. {Dent's  Appeal^  22  Pa.  St.  514 ;  De  Valles  Appeal  [Pa. 
Sap.],  5  Atl.  441 ;  //*  re  Welles  Eitate,  161  Pil  St.  218,  23  Atl. 
1116,  1117.)  But  these  do  not  aSect  the  general  principle  that, 
after  domestic  claimants  are  protected,  our  courts  will  recognize 
the  representative  authority  of  a  foreign  administrator  by  turrnng 
over  to  him  any  surplus  that  may  remain  in  this  jurisdiction. 
Pennsylvania  has  always  been  liberal  in  comity  to  other  states. 
By  the  act  of  1705  concerning  tlie  probate  of  wills  (2  St  at 
Large,  pp.  195-197,  ch.  133)  all  letters  of  administration  grante<l 
out  of  the  province,  being  produced  here  under  the  seals  of  the 
courts  or  officers  granting  them,  were  declared  as  sufficient  to  ena- 
ble the  executors  or  administrators  to  bring  actions  in  any  court 
08  if  said  letters  had  been  granted  here;  and  no  person  proving  a 
will  or  taking  out  letters  of  administration  in  any  county  of  the 
province  was  obliged  to  do  so  again  in  any  other  county,  **  whore- 
ever  such  testator  c  or  intestate's  estates  may  be."  Following  this 
act,  it  was  held  in  McCullough  v.  Younfj  (1  Bin.  63),  that  an  ad- 
ministration granted  in  Maryland  would  enable  the  administrator 
to  sue  here,  and  this  was  followed  in  other  cases  noticed  more 
particularly  hereafter,  though  there  is  a  nofcible  absence  of  any 
reference  to  the  statute,  and  the  decisions  are  put  on  the  ground  of 
comity  alone.  In  Brodie  v.  Bickley  (2  Rawle,  431),  hr)wever,  the 
statute  was  apparently  overlooked  entirely,  Gibson,  C.  J.,  saying: 
"  The  authority  of  an  administrator  under  letters  granted  in  a  sis- 
ter state  to  meddle  with  the  assets  here  is  an  anomaly  produced 
by  an  unexampled  spirit  of  comity  in  the  courts  of  this  state, 
which  will  probably  be  attended  with  perplexity  and  confusion." 
The  act  of  March  15,  1832,   changed   tlie  law,  and  withdrew  the 
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authority  of  parties  acting  unJer  foreign  letters.  But  that  act  was 
held  in  Moore  v.  Fields  (42  Pa.  St  467),  not  to  a[)ply  to  a  suit  by 
a  foreign  administrator  for  assets  which  had  never  been  subject 
to  administration  in  this  state,  and  subsequent  statutes  have  ex- 
empted certain  classes  of  property  from  the  prohibition  of  the  act 
of  1882.  The  course  of  decision  and  enactment  on  this  subject  is 
reviewed  by  our  brother  Dean  in  Be  S/dnns  Estate  (166  Pa.  St. 
121,  80  Atl.  1026,  1030),  and  need  not  be  further  discussed  here. 
It  is  referred  to  only  to  show  that  the  policy  of  the  sUite,  both 
legislative  and  judicial,  has  not  been  to  enforce  the  common  rule 
as  to  foreign  administrators  in  all  its  breadth,  even  in  regard  to 
suits  by  tiiem,  and  a  fortiori,  in  regard  to  suits  against  them 
which  stand  on  a  different  footing.  As  to  these,  the  ground  of  the 
objection  entirely  tails.  A  suit  by  a  Pennsylvania  creditor  agjxinst  a 
foreign  executor  within  this  jurisdiction  does  not  seek  to  take  any 
aasets  away,  to  the  prejudice  of  domestic  claimants,  but  on  the 
contrary  enlarges  the  protection  given  by  this  sovereignty  to  its 
own  citizens.  Our  cases  accordingly  show  that  such  actions  have 
been  sustained  within  the  limitations  required  by  due  i^ard  to 
the  precedence  of  other  courts  as  to  matters  within  their  junsdic- 
tion,  and  the  rights  of  executors  and  others  answerable  to  such 
jurisdiction. 

In  Swearingen  v.  Pendleton  (4  Serg.  &  R  889),  the  defendant^ 
being  executor  in  Virginia  and  also  in  Pennsylvania,  was  held  lia- 
ble here  for  assets  in  his  hands,  without  regard  to  whether  they 
oame  to  him  here  or  in  Virginia;  and  it  was  not  a  good  defense 
that  he  had  not  yet  accounted  in  Virginia.  In  Evans  v.  Tutem 
(9  Serg.  &  R  262),  tiie  defendant,  being  administratrix  in  Penn- 
sylvania, was  sued  in  Tennessee,  and  decree  entered  against  her. 
Suit  was  then  brought  here  on  that  decree,  and  defendant  plea<U 
ing  that,  as  administratrix  in  Pennsylvania,  she  was  not  amenable 
to  the  courts  of  Tennessee,  judgment  was  given  against  her; 
TiLGHMAN,  Ch.  J.,  saying :  **  Wherever  he  (the  executor)  goes,  he 
carries  with  him  the  obligation  to  administer  the  assets,'*  and,  cit- 
ing Swearingen  v.  Pendleton  {supra),  "it  was  held  that  a  suit  might 
be  sustained  in  Pennsylvania  against  an  executor  who  had  admin- 
istered (i.  «.  taken  out  letters  testamentary)  in  Virginia.  So  that 
this  point  may   be  considered   as  settled."     Bryan  v.  McOee  (2 
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Wash.  G  C.  837,  Fed.  Cas.  No.  2,066),  was  a  bill  by  a  creditor  of 
decedent  to  charge  the  administrator,  who  demurred  on  the  ground 
that  he  was  administrator  bj  letters  in  New  Jersey,  and  could 
only  be  held  to  account  there;  but  the  court  said :  "Defendant, 
having  property  in  his  hands  belonging  to  the  estate  of  Davis  Mc« 
Gee,  may,  in  equity,  l>e  called  upon-  for  that  property  in  any 
place."  In  BrodU  v.  BickUy  (^2  Hawle,  431),  already  referi-ed  to, 
the  reaction  began,  and  it  was  said  by  Gibson,  C.  J.,  that  the  ad- 
ministrator's commission  (1.  e.,  his  representative  capacity)  **  extends 
only  to  assetB  of  which  the  ordinary  had  jurisdiction,  and  it  con- 
stitutes him  a  representative  of  the  intestate  no  further  than  as  re- 
gards the  administration  of  those  particular  assets;  "  but  he  adds 
also:  "  As  was  iield  in  Doiodales  Case  (6  C(jke,  46b),  an  adminis- 
trator may  be  sued  in  a  foreign  country,  because  the  action,  being 
transitory,  follows  his  person,  and  the  jury  may  inquire  of  assets 
in  liis  hands  at  home  and  abroad.  But  the  judgment  would  not 
affect  any  assets  the  administration  of  which  had  not  been  com- 
mitted to  him."  What,  however,  was  decided  in  the  case  was  that 
an  administrator  was  not  chai^eable  with  assets  in  another  juris- 
diction never  within  his  control,  and  there  was  no  such  privity  as 
would  support  an  action  of  debt  against  an  administrator  here  on 
a  judgment  against  a  foreign  administmtor  of  the  same  estate.  The 
same  principle  was  again  enforced  in  MoHdand  v.  Wireman  (3  Pen. 
&  W.  185).  Chief  Justice  Gibson  again  asserted  the  merely  local 
authority  of  an  administrator,  and  repeated  his  disapproval  of  the 
extent  to  which  comitv  had  been  carried.  But  the  decision  went 
only  to  the  extent  that  an  administrator  here  was  not  charge- 
able with  assets  in  the  hands  of  a  co-administrator  in  Maryland, 
which  had  never  been  within  his  control.  The  second  paragraph 
of  the  syllabus  is  incorrect  in  stating  that  he  would  not  be  charge- 
able if  he  had  obtained  possession  of  the  Maryland  assets,  for.  al- 
though Chief  Justice  Gibson,  in  the  opinion,  says,  "Granting  the 
assets  to  have  actually  come  to  his  hands,  I  am  unable  to  see  why 
he  should  account  for  them  here,"  yet  this  was  arguendo  only,  and 
there  was  no  such  fact  in  the  case  as  is  pointed  out  by  our  Brother 
Dean  in  S/iinris  Estate,  already  cited.  Tiie  next  case — Magraw  v. 
Irwin  (87  Pa.  St  139) — was  regarded  by  tlie  learned  court  below  as 
having  overruled  Swearingen  v.  Pendleton,  Evans  v.    Tatem,  and 
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Secondly.  An  administrator  appointed  by  a  state  court  is  an  officer  of  that 
courr.  IHis  possession  of  the  decedent's  property  is  a  possession  taken  in 
oliedirnce  to  the  orders  of  tiiat  court.  It  is  the  possession  of  the  court,  and  it 
is  ft  possession  which  cannot  be  disturbed  by  any  other  court.  Upon  this 
proposition  we  have  direct  decisions  of  this  court.  In  Williams  v.  Benedict 
(8  How.  107,  119;.  it  was  said  :  "  As.  therefore,  the  judgment  obtained  by  the 
plaintiffs  in  the  court  below  did  not  entitle  them  to  a  prior  lien,  or  a  right  of 
satisfaction  in  preference  to  the  other  creditors  of  the  insolvent  estate,  they 
have  no  right  to  take  in  execution  the  property  of  tiie  deceased  which  the  Pro* 
bate  Court  has  ordered  to  be  sold  for  the  purpose  of  an  equal  distribution 
among  all  creditors.  The  Jurisdiction  of  that  court  has  attached  to  the  assets. 
They  are  in  gremio  Ugu,  And  if  the  marehul  were  i^ermltted  to  seize  them 
under  an  execution,  it  would  not  only  cauHC  manifest  injustice  to  be  done  to 
the  rights  of  others,  but  be  the  occasion  of  an  unpleasant  conflict  between 
courts  of  separate  and  independent  jurisdiction."  And  in  Yonkley  v.  Lavender 
(*21  Wall.  276),  it  was  held  that  where  the  statute  of  a  state  places  the  whole 
estate,  real  and  personal,  of  the  decedent  within  the  custody  of  tlie  Probnle 
€k>urt  of  a  county,  a  nonresident  creditor  may  get  a  judgment  in  the  federal 
court  against  the  resident  executor  or  administrator,  and  come  in  under  the  law 
of  the  state  for  such  payment  as  that  law  marshaling  the  rights  of  creditors 
awards  to  credltore  of  his  class;  but  he  cannot,  because  ho  has  obtained  a  judg- 
ment in  the  federal  court,  issue  execution,  and  take  precedence  of  other  credi- 
tors who  have  no  right  to  sue  in  the  federal  courts,  and  if  he  do  issue  execu- 
tion, and  sell  the  lands,  the  sale  is  void. 

Where  there  are  several  administrators  of  one  estate,  the  administration 
l^nted  in  tlie  place  of  domicil  of  the  deceased  is  the  principal  one,  and  that 
granted  in  a^ny  other  state,  although  independent  of  the  other,  is  subsidiary  and 
auxiliary  or  ancillary  thereto,  and  is  merely  supplemental  tc  said  principal  ad- 
ministration, and  said  principal  administrator  may  collect  the  effects  of  the 
deceased  in  any  other  country,  and  give  a  valid  release  to  all  who  may  have 
there  incurred  any  liability  to  the  estate.  (Parsons  v.  Lyman,  dO  N.  Y.  108  ; 
8  liedf.  on  Wills,  cli.  1.  sec.  2,  subs.  6,  8,  17,  pp.  24,  84 ;  1  Wms.  on  Exrs. 
[8th  Am.  ed.]  862,  410,  note  u.)  Such  subsidiary,  auxiliary  or  ancillary  ad- 
ministrators, after  they  have  paid  all  claims  of  creditors  in  the  jurisdiction  of 
their  appointment,  may  l)e  ordered  to  remit  the  residue  of  the  estate  remaining 
In  their  hands  to  the  principal  adm  uistrator  at  the  place  of  domicil  of  the  in- 
testate, to  be  disposed  of  and  distributed  to  the  persons  entitled  thereto,  pursu 
ant  to  the  laws  of  the  state  of  such  domicil.  (Parsons  v.  Lyman«  20  N.  Y. 
108:I>espRrd  v.  Churchill,  68  id.  193,  109;  N.  Y,  Code  of  Civ.  Pro.  sec. 
2700.  2701 ;  Kedf.  L.  &  Pr.  Surr.  Ct.  [2d  ed.J  821-2.) 

"Where  letters  of  administration  are  granted  to  different  persons  in  different 
states,  they  are  so  far  deemed  independent  of  each  other,  that  a  judgment  ob- 
tained against  one  will  furnish  no  right  of  action  against  the  other,  to  affect 
assets  received  by  the  latter  in  virtue  of  his  own  administration  ;  for,  In  con- 
templation of  law,  there  is  no  privity  between  him  and  the  other  administrator.  ** 
(Story's  Conflict  of  Laws,  sec.  522.)  In  another  place,  commenting  upon 
Mackay  v.  Cox,  18  How.  100,  the  same  learned  writer  says  :     *'  The  true  law 
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ta  regard  to  ancillaTy  administrations  is  stated  by  Nblson  and  Curtis,  J  J.,  aa 
dependent  upon  the  discretion  of  the  Orphans'  Court,  which  granted  it,  whether 
the  money  remaining  in  the  hands  of  the  ancillary  administrator,  after  the 
aatiafaction  of  all  claims  in  this  jurisdiction,  should  be  distributed  here  by  the 
ancillary  administrator,  or  remitted  to  the  principal  administrators  for  distribu* 
tion  ;  and  until  that  direction  shall  be  executed,  and  the  ancillary  administrator 
directed  which  course  to  pursue,  he  is  in  no  default.  "  (Sec.  629  D.)  So  it  is 
caid  iu  8  Redf.  on  Wills  (26) :  "  Hence,  where  there  is  a  principal  administra- 
tion in  the  place  of  the  domicll  of  the  decedent,  and  in  other  states  there  are 
creditors  and  estate,  real  or  personal,  belonging  to  the  estate,  there  accrues  a 
right  to  an  auxiliary  or  ancillary  administration,  as  it  is  called,  since  it  is  sub* 
sidiary  and,  as  it  were,  supplemental  to  the  principal  administration.  But 
these  administrators  are  regarded  as  wholly  independent  of  each  other  ;  so 
much  so  that  a  judgment  recovered  against  the  personal  representative  of  the 
estate  in  one  state  forms  no  ground  of  action  against  such  representative  in  an- 
other state.  But,  it  must  be  conceded,  that  where  there  are  no  creditors  be 
yond  the  limits  of  the  principal  administration,  there  is  no  reason  why  the 
debtors  of  the  estate  may  not,  by  making  payment  to  the  personal  representa- 
tive in  the  place  of  the  principal  administration,  obtain  a  valid  release  of  the 
eau<e  of  action.  '* 

Where  a  testatrix  died  in  New  Yorl^  owning  property  there  and  in  Michi- 
gan, giving  legacies  to  individuals  in  each  state  and  appointed  two  persons 
from  each  state  executors  as  to  the  property  within  the  state  of  their  residence. 
Each  set  of  executors  qualified  and  tool^  possession  of  the  assets  within  their  re- 
spective jurisdictions.  It  was  held  that  the  executors  in  New  Yorli  took  no 
title  to  the  property  in  IVlichigan  and  should  not  include  the  same  in  their  in 
ventory,  nor  were  they  accountable  therefor.  (Sherman  Trustees  v.  Page,  85 
N  Y.  128:  Rice's  Am.  Prob.  Law  and  Practice,  420.) 


CONNAUOHTON  VS.  BERNARD  et  ol. 
[Gonrt  of  Appeals  of  Maryland,  Jan.  5,  18J7  ;  84  Md.  577;  86  Atl.  Rep.  265.] 

Administrator's  sale — Ratification— Easement. 

1.  When  a  sale  has  been  ratified,  after  due  publication  in  accordance  with  es- 
tablished equity  forms,  the  facts  relied  on  by  one  seeking  to  have  the  sale 
set  aside  mu.st  be  very  clearly  establislied,  and  must  be  of  such  a  character 
as  will  strongly  appeal  to  the  conscience  of  a  chancellor. 

d.  When  it  is  obvious  that  an  injustico  will  be  perpe*rated  by  compelling  the- 
purchaser  to  take  the  property  bid  in  at  an  administrator's  sale,  the  court 
will  rescind  the  order  of  ratiflpstion  and  place  the  parties  in  gtatn  qito  prr»- 
vided  the  purchaser  has  not,  by  his  conduct  or  neglect,  deprived  himself 
of  the  right  to  relief,  and  it  appears  that  the  proceeds  of  the  sale  are  still 
within  the  control  of  the  court. 
Vol.  II- U 
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8.  Thegrouud  rent  system  has  .been  productive  of  much  litigation,  and  should 
not  be  countenanced  beyond  the  actual  necessities  of  each  particular  case^ 
as  it  appears. 

4.  The  jurisdiction  of  the  court  is  not  dependent  upon  tlie  filing  of  some  claim 

for  adjustment  in  it,  but  is  rather  dependent  upon  the  nature,  scope  and 
subject-matter  of  the  claim,  as  well  as  the  situation  and  residence  of  the- 
parties  to  it.  Where  ihese  are  satisfactorily  established,  its  decree  is  bind- 
ing upon  all  parties  to  the  suit. 

5.  Laches  will  be  imputed  to  a  mortgagor  who  assented  to  a  decree  for  the  sale 

of  the  incumbered  premises,  and  who,  twenty  years  after  the  ratification 
of  the  sale,  urges  for  the  fii-st  time  that  the  sale  is  void  because  some  trifling 
formality  was  dispensed  with. 

6.  An  administrator's  sale  will  not  be  set  aside  because  on  investigation  of  the 

title  it  is  found  that  the  heus  in  quo  is  subject  to  a  slight  easement  which 
in  no  way  interferes  with  the  ordinary  use  of  the  pn  mises,  and  where  it 
further  appears  that  he  was  fully  aware  of  the  situation  in  the  title  so  far 
as  it  related  to  the  easement  in  question. 

Appeal  from  an  order  of  the  '  cult  Court  entered  at  a  term 
held  in  and  for  the  city  of  Baltimore. 

K.  Hu/us  Oill  <k  Sons,  for  appellant 

Riduird  Bernard  Jk  So7i,  for  appellees. 

Boyd,  J. — This  case  comes  before  us  on  an  appeal  from  the 
action  of  the  court  below  in  refusing  to  rescmd  an  order  of  ratifi- 
cation of  a  sale  made  by  Alfred  D.  Bernaid,  trustee,  to  James 
Connaughton,  the  appellant's  intestate.  Mr.  Bernard  filed  a 
report,  in  which  be  stated  that  he  had  offered  the  property  at 
public  auction,  but,  not  having  received  an  adequate  bid,  had 
withdrawn  it,  and  that  Connaughton  had  made  an  offer  in  writing 
for  the  three  properties  embraced  in  the  decree,  which  are  referred 
to  in  his  offer  as  ''  Ncjs.  625  and  627  Light  street,"  and  "  No.  100 
E,  York  street,"  "  the  lots  to  conform  in  size  and  be  subject  to  the 
ground  rents  as  set  forth  in  the  advertisement  of  said  property  in 
the  Su7i  of  November  7,  1895,  a  copy  of  which  is  hereto  affixed.*^ 
The  sale  thus  reported  was  finally  ratified,  after  due  publication 
of  the  order  nisi,  no  objections  having  been  filed.  Ten  days 
afterward  Connaughton  filed  a  petition  asking  the  court  to  rescind 
the  final  order  of  ratification  on  the  prround  that  the  titles  to  the 
three  lots  were  defective,  and  tlie  sale  was  inadvertently  ratified. 
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The  appellant  filed  additional  exceptions  to  the  sale;  James  Con- 
naaghton  in  the  meanwhile  having  departed  this  life.  That  was 
done  with  the  leave  of  the  court,  and  tlie  exceptions,  as  they  were 
called,  were  treated  as  additional  reasons  for  rescinding  the  order 
of  ratiQcation  of  the  sale.  When  a  sale  has  been  ratified  after 
publication  of  the  order  7iisi  in  accordance  with  the  established 
practice  of  courts  of  equity,  the  facts  relied  on  by  one  seeking  to 
have  the  sale  set  aside  must  be  very  clearly  established,  and  must 
be  of  such  character  as  strongly  appeal  to  tiie  conscience  of  the 
court  But  ^hen  tlie  court  can  see  that  injustice  will  be  done  a 
purchaser  by  compelling  him  to  take  the  pj'operty,  it  has  the 
power  to  rescind  the  order  of  ratification,  if  the  proceeds  of  sale 
are  still  within  its  control,  provided  the  purchaser  has  not,  by  his 
conduct  or  neglect,  deprived  himself  of  the  right  to  relief.  We 
will  therefore  inquire  into  the  circumstances  surrounding  this 
case  to  ascertain  whether  the  appellant  should  be  relieved  of  the 
purchase  made  by  his  intestate. 

A  number  of  objections  have  been  urged  to  the  titles,  and  we 
will  consider  them  in  the  order  they  are  presented  in  the  appel- 
lant s  brie£  The  two  lots  fronting  on  Light  street  are  designated 
on  the  plat  filed  in  the  case  as  Nos.  1  find  2.  No.  1  is  on  the 
northeast  corner  of  Light  and  York  streets,  having  a  front  of  fif- 
teen feet  six  inches  on  the  former  and  fortv-eight  feet  on  the  lat- 
ten  No.  2  adjoins  No.  1  on  the  northerly  siJe,  fronts  thirteen 
feet  on  Light  street,  and  has  a  depth  of  forty-eight  feet  In  the 
rear  of  those  two  lots  there  is  an  alley  three  feet  wide,  and  just 
beyond  the  alley  is  lot  No.  3,  fronting  fifteen  feet  on  York  street, 
and  having  a  depth  of  sixty-seven  feet  and  six  inches,  running 
along  the  alley  for  its  whole  depth.  Nos.  1  and  2  are  parts  of  a 
lot  which  fronted  sixty  seven  feet  and  six  inches  on  Light  street, 
with  a  depth  of  fifty-one  feet  on  York  street,  and  which  wns  leased 
in  1829,  by  Louisa  Armistead,  to  David  Carson  and  David  Taylor, 
for  ninety- nine  years,  renewable  forever,  at  the  annual  rent  of 
$185.  Afterwards  Carson  and  Taylor  subleased  the  portion  of 
the  original  lot  contained  in  No.  1  at  the  annual  rental  of  $81. 
They  also  subleased  the  part  of  the  original  lot  included  in  No.  2 
at  an  annual  rental  of  $26,  and  this  sublease  became  vested  in  one 
Jane  Bell,  who,  together  with  her  husband,  executed  on   August 
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8,  1865,  another  lease  of  that  lot,  reserving  the  annual  rent  of  $60. 
The  several  subleases  contained  covenants  against  any  other  or 
greater  rent  than  that  reserved  by  them.     It  is  insisted  on   the 
part  of  the  appellant  that  the  advertisement  of  the  lots  did  not 
properly  state  the  facts,  and  that  the  titles  to  these  two  lots  are 
not  marketable,  or  such  as  a  court  of  equity  will   compel  a  pur- 
chaser to  take,  because  they  are  subleases,  and  not  original  leases. 
The  only  reference  to  the   rent  in   the  advertisement  is,  "This 
property  (referring  to  Nos.  1  and  2),  whicli  will  be  sold  as   a 
whole,  is  subject  as  to  the  first  lot  to  an  annual  ground  rent  of 
$31,  and  as  to   the  second  lot  to  an  annual  ground  rent  of  $60/* 
It  is  evident  that  the  original  lessees  undertook  to  apportion  the 
rent  as  they  subleased  lots  1  and  2  at  the  same  rate  tlie  whole  lot 
was  leased  to  them,— two  dollars  per  front  foot.     While  there   is 
no  positive  evidence  in  the  record  that  Louisa  Armistead  con- 
sented to  such  an  apportionment,  tnere  is  a  circumstance  which 
tends   to  show   she   had   acquired   some   interest   in    the    alley 
which  Carson  and  Taylor  laid  out  on  the  })roperty  which  she  had 
leased  to  them.     The  agreed  statement  of  facts  says,  '*  It  is  also 
agreed  that  in  the  original  lease  of  lot  No.  3  the  right  to  use  the 
three-foot  alley  was  granted  by  Louisa  Armistead."   The  testimony 
of  Mr.  Gill  shows  that  that  lease  was  made  March  20,  1847.     She 
had  in  1829  leased   to  Carson  and  Taylor  fifty-one  feet  (»n  York 
street,  which  included  the  land  embraced  in  the  three-foot  alley. 
When  Carson  and  Taylor  made  the  subleases,  they  called  for  the 
alley,  and  only  included  forty-eight  feet  in  depth  along  York  street 
in  their  leases.     It  is  therefore  altogether  probable  that  Louisa 
Armistead  did  makesomearrangement  with  the  original  lessees  by 
which  she  acquired  some  interest  in  the  alley,  and  acquiesced  in 
the  apportionment  of  rent  made  by  them.    This  circumstance  must 
be  considered  in  connection  with  ihe  fact  that  there  is  not  the 
slightest  evidence  or  suggestion  that  any  more  rent  was  ever  ex- 
acted or  demanded  from  the  holders  of  those  lots  by  the  owihm-s  of 
the  original  reversion  than  the  sums  named  in  the  leases  made  by 
Carson  and  Taylor.     On   the  contrary,  it  is  admitted  that   the 
ground  rent  of  $31  on  lot  No.  1  has  been  collected  by  the  .succes- 
sive owners  of  the  original  reversion  for  more  than  twenty  years, 
and  that  they  collect  the  remainder  of  the  original  rent  from  one 
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Mary  Ann  Brack  s  estate,  wbicii  collects  in  turn  four  subrents  of 
$60  each  from  the  four  houses  and  lots  on  Light  street,  just  north 
ot  the  corner  lot,  ami  included  within  the  bounds  of  the  original 
lease  from  Louisa  Armistead  to  Carson  and  Taylor.     Each  of 
said  four  lots  has  a  front  of  thirteen  feet,  and  the  leases  for  them 
contain  covenants  against  the  payment  of  any  other  or  greater  rents. 
There  cannot,  therefore,  be  any  such  substantial  objection  urged 
agamst  the  title  to  these  lots,  by  reason  of  the  fact  that  they  are 
subleases,  as  would  prevent  them  fro:n  being  marketable.     The 
ground  rent  system  that  has  prevailed  so  largely  in  this  state, 
especially  in  the  city  ot  Baltimore,  lias  been  productive  of  much 
litigation,  and  in  recent  years  of  considerable  legislation  looking 
to  the  correction  of  some  ot  the  evils  and  troubles  that  have 
arisen  ;  but,  if  this  court  sustained  the  position  taken  by  the  ap- 
pellant in  reference  to  these  lots,  it  would  create  greater  contu- 
sion, as  we  know  from  the  cases  that  have  been  in  this  court,  as 
well  as  the  history  ot  the  city,  that  some  of  the  most  valuable 
property  in  Baltimore  is  held  under  subleases,  and  that  there  is 
no   record   evidence   that  the  rents  reserved  in   many  of   them 
have  ever  been  apportioned.     In  Speed  v.  Smith  (4  Md.  Ch.  299), 
the  advertisement  stated  that  the  property  sold  was  subject  to  a 
ground  rent  of  "  only  ten  dollars."     The  purchaser  excepted  to 
the  sale,  and  produced  a  lease  ot  property  ot  which  that  sold  was 
a  part,  wherein  a  rent  ot  $20  per  annum  was  reserved.    Tliere  was 
no  evidence  that  the  particular  parcel  sold  was  ever  held  for  the 
$20  rent,  and  the  chancellor  decided  that  the  mere  production  of 
such  a  lease,  which  was  over  fifty  years  old,  did  not  sustain  the 
exceptant's  case  without  some  proot  that  the  rent  reserved  liad 
been  exacted  from  the  owner  of  the  part  sold.     But,  on  the  con- 
trary, he  was  of  the  opinion  that  there  was  an  apportionment  of 
the  original  ground  rent  which  had  been  acquiesced  in  by  those 
claiming  under  the  original   lea:^or.     That  case  was  affirmed  in 
Bcirnitz  v.  Reddington  (80  Md.  622,  24  Atl.  409),  where,  as  there 
was  evidence  to  show  that  for  more  than  fifty  years  no  other  rent 
ihan  that  named  in  the  sublease  had  been  demanded,  the  court 
held  that  it  was  reasonable  to  conclude  that  the  lot  was  not  liable 
for  any  other  rent,  and  that  there  had  been  an  apportionment  of 
the  rent  reserved  upon  the  original  tract  of  which  the  lot  in  ques- 
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tion  was  a  part.  So  in  this  cose,  without  some  evidence  to  the 
contrary,  we  must  assume  that  the  owners  of  the  original  reversion 
have  acquiesced  in  all  the  apportionment  of  the  rent  originally  re- 
served between  five  lots.  The  fact  that  a  greater  rent  has  been 
reserved  on  lot  No.  2  than  there  was  in  the  first  sublease  cannot 
materially  injure  or  afiEect  the  holder  of  the  present  leasehold  in- 
terest He  can  see  that  out  of  the  $60  to  be  paid  by  him  the  $26 
reserved  by  Carson  and  Taylor  is  paid  to  the  holders  of  tliat  or  the 
original  reversion.  The  covenants  in  the  leases  fully  protect  him 
from  any  loss  on  that  account,  and  the  possibility  of  additional  in- 
convenience or  trouble  that  he  might  have  for  his  own  protection 
would  not  be  such  a  burden  as  to  entitle  him  to  be  relieved  from 
a  purchase  such  as  that  made  by  Connaughton. 

One  of  the  deeds  in  the  chain  of  title  for  lot  No.  1  was  executed 
by  John  V,  L,  Graham,  who  was  administrator  of  Frank  M.  Hop- 
kins,  and  also  of  Ida  S.  Hopkins.  It  is  objected  to  because  it  was 
simply  signed  '*John  V.  L.  Graham,  Administrator,"  and  only 
signed  once.  It  would  have  been  more  regular  for  Mr.  Graham  to 
have  signed  twice, — as  administrator  of  each  of  his  intestates,  but 
the  recitals  show  that  as  administrator  of  Frank  M.  Hopkins  he 
had  under  authority  of  the  Orphans'  Court,  sold  his  interest,  and 
as  administrator  of  Ida  S.  Hopkins  he  had,  by  the  same  authority, 
sold  her  interest.  He,  as  administrator  of  each  of  them,  was  the 
grantor,  and  conveyed  "all  the  right,  title,  property,  claim,  and 
demand  of  the  said  Frank  M.  Hopkins  and  Ida  S.  Hopkins,"  etc 
The  deed  was  acknowletlged  by  John  V.  L.  Graham,  administra- 
tor of  Frank  M.  and  Ida  S.  Hopkins,  and  there  can  be  no  question 
as  to  what  he  intended  when  he  signed  simply  as  administrator. 
The  deed  itself  cannot  be  read  without  it  being  manifest  that  he 
was  administrator  of  both,  and  conveyed  the  interests  of  both  in 
this  lot 

The  next  objection  urged  is  that  the  title  to  lot  No.  2  is  defect- 
ive by  reason  of  the  failure  of  the  Liberty  Building  Association 
No.  3  to  file  a  statement  ot  the  amount  due  it  on  a  mortgage 
which  it  held,  and  under  which  this  lot  was  sold.  The  agreed 
statement  of  facts  showed  that  one  Frederick  Harker  became 
the  owner  of  that  lot,  and  gave  a  mortgage  to  the  building 
association,   which   contained    his    assent    to    the    passage  of  a 
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decree  for  the  sale  of  the  mortgaged  premises  under  the  pro- 
visions of  article  4,  section  692,  et  spq.  of  the  local  code.  A 
decree  was  passed  by  the  Circuit  Court  for  Baltimore  city  for 
the  sale  of  the  mortgaged  property,  in  which  a  trustee  waa 
appointed  to  make  the  sale  "  at  or  after  any  one  of  the  periods  lim- 
ited in  the  mortgage  tiled  for  the  forfeiture  of  said  mortgage.'' 
The  trustee  sold  the  property  to  the  mortgagee,  reported  the  sale 
to  the  court,  and  it  was  ratified;  but  tlie  docket  of  the  court  does  not 
show  that  any  statement  of  the  mortgagee's  claim  was  filed,  either 
before  or  since  the  sale.  It  is  contended  by  the  sippellant  that  this 
omission  made  the  sale  void.  We  do  not  think,  however,  that  it 
can  have  such  effect  The  jurisdiction  of  the  court  was  not  de- 
pendent upon  the  filing  of  said  claim,  but  the  court  had  jurisdic- 
tion of  the  subject  matter,  and  also  of  the  parties  by  reason  of  the 
assent  given  to  the  passage  of  the  decrea  The  title  {)assed  through 
the  decree  of  the  court,  which  authorized  its  agent,  the  trustee,  to 
make  the  sale,  and  not  through  the  ex  parte  statement  of  the  mort- 
gagee. It  was  held  as  early  as  the  case  of  Hat/s  V.  Doreey  (5  Md. 
99),  that  the  affidavit  and  statement  of  the  amount  due  could  be 
filed  after  the  decree,  as  the  statute  only  required  it  to  be  filed  be- 
fore the  sale.  It  would,  therefore,  be  an  anomalous  condition  of 
affairs  if  this  ex  parte  proceeding  of  the  mortgagee  ooald  eonfer 
juriadiotion  on  a  court  of  equity,  or  if  the  mortgagee  could  take  it 
away  by  not  filing  the  statement  That  was  never  intended  by 
the  legislature.  As  the  statute  requires  the  statement  to  be  filed 
before  sale,  the  court,  on  having  its  attention  called  to  the  omis- 
sion, ought  to  refuse  to  ratify  a  sale,  if  it  is  not  so  filed.  That  waa 
ao  held  in  OatcheU  v.  Pressiman  (5  Md.  161),  but  the  court,  in  re- 
ferring to  this  question,  said  that  **  when  due  notice,  in  the  usual 
manner,  has  been  given,  affording  an  opportunity  for  objections 
to  be  made,  and  none  are  presented  from  any  quarter,  if  the  sale  is 
finally  ratified,  being  then  a  judicial  sale,  consummated  by  a  court 
of  competent  jurisdiction  in  the  premises,  it  might  well  be  con- 
sidered too  late  then  to  make  such  an  objection  as  the  one  now 
relied  upon."  If  it  is  not  filed,  the  court  might  very  properly, 
even  after  the  sale  was  ratified,  rescind  the  order  of  ratification 
upon  application  being  made  within  such  time  as  it  would  be 
proper  to  exercise  that  power;  but  in  this  case  the  sale  was  made 
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some  time  prior  to  June  16,  1878  (the  exact  date  does  not 
appear  in  the  record),  and  there  is  no  evidence  that  any 
such  application  was  ever  made,  or  any  question  raised  as  to  the 
regularity  of  the  proceedings.  It  is  too  late  to  raise  it  now.  It 
will  not  be  out  of  place  to  say  that,  as  it  is  admitted  the  proceed- 
ings in  the  mortgage  case  were  never  recorded,  the  appellee  should 
have  them  recorder!,  and  pay  the  costs  out  of  the  proceeds  of  sale, 
if  they  cannot  be  collected  from  the  proper  party. 

Two  objections  are  urged  against  the  title  to  lot  No.  8.  It 
is  contended  that  the  sale  should  be  set  aside,  because  there  is  no 
authority  of  record  to  build  over  the  alley,  as  the  advertisement 
stated  could  be  done,  excepting  in  the  deed  to  Martin  Beddington 
from  Thomas  Healey,  which  is  dated  April  16,  1884  Mr.  Gill, 
a  member  of  the  bar  of  Baltimore  citv,  testified  that  he  had  ex- 
amined  the  title,  and  in  answer  to  the  question  as  to  what  the 
records  disclosed  as  to  the  right  to  build  over  the  alley  said 
"This  right  does  not  appear  in  any  of  the  papers  by  which  the 
title  is  held  from  the  lease  from  Louisa  Armistead  on  March  20, 
1847,  until  the  deed  from  Thomtus  Healey  to  Martin  Keddington, 
on  April  16,  1884 ;  this  last  mentioned  paper  being  the  only  one 
in  which  the  right  is  mentioned,  as  far  as  I  have  been  able  to  dis- 
cover from  the  papers  found  of  record."  That  testimony  was  not 
objected  to,  and,  we  presume,  was  admitted  in  that  way  to  avoid 
expense  of  filing  copies  of  the  title  papers.  The  evidence  seems 
to  be  confined  to  the  title  papers  of  lots  1,  2,  and  8,  and  we 
are  not  informed  by  the  record  what  rights  to  this  alley,  if  any, 
are  vested  in  the  owners  of  any  of  the  other  lots  bordering  on  it 
But  at  the  lime  of  the  sale  the  improvements  on  No.  8  did  not 
extend  over  the  alley,  and  therefore  cannot  be  affected  by  this  ques- 
tion as  they  now  stand.  It  is  true  that  the  owner  of  the  lot  may  at 
some  time  desire  to  rebuild  or  remodel  the  house  now  thereon; 
but,  if  it  be  conceded  for  the  purpose  of  this  case  that  be  could 
not  safely  build  over  the  alley,  that  would  not  justify  the  court  in 
setting  aside  the  sale,  as  at  most  it  would  only  entitle  the  pur- 
chaser to  a  rebate  of  the  purchase  money.  But  the  possibility  of 
the  owners  of  any  of  the  other  lots  interfering  is  exceedingly 
remote.  The  privilege  attempted  to  be  given  by  Healey  to  Ked- 
dington was  **  the  right  ot  building  over  the  said  three-foot  alley^ 
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provided  the  use  thereof  is  not  interfered  with ;  such  privilege 
being  over  an  arched  way  not  less  than  eight  feet  high."  As 
Gonnaughton,  by  his  purchase,  became  the  owner  of  twenty-eight 
feet  and  six  inches  on  one  side  of  the  alley  and  sixty-seven  feet  and 
six  inches  on  the  other,  any  improvements  over  the  alley,  at  least 
eight  feet  high,  would  not  likely  interfere  with  the  use  of  it;  but, 
if  they  did,  then,  by  the  very  ternLS  of  the  deed,  they  could  not 
be  made,  because  it  only  attempted  to  grant  the  use  "provided 
the  use  thereof  is  not  interfered  with."  There  is  nothing  in  the 
record  to  suggest  that,  when  the  alley  was  built  over  as  it  was  be* 
fore  the  present  improvements  on  lots  Noa  1  and  2  were  made^ 
any  objection  was  made  to  it  When  Connaughton  filed  his  peti- 
tion asking  the  court  to  rescind  the  sale,  he  did  not  object  to  the 
purchase  on  this  account,  and  did  not  intimate  that  he  had  been 
in  any  way  misled  by  the  advertisement,  or  anything  the  trustea 
said  or  did,  excepting  as  to  the  rents  the  properties  were  liable 
for. 

Another  objection  urged  is  that  there  was  reserved  to  a  Mrs. 
Ryan,  by  the  former  owner  of  lot  Na  8,  the  right  of  way  acrosai 
this  lot  for  a  passage  from  the  alley  to  her  lot  "  for  the  purpose  of 
passing  wood,  coal,  and  other  necessaries  into  the  first-mentioned 
premises,  and  also  an  outlet  for  water  therefrom  into  said  alley." 
The  lot  in  which  Mrs.  Ryan  was  interested  had  been  conveyed  to 
a  trustee  for  her  l)enefit  by  the  persons  who  were  also  the  owners 
of  lot  No.  8.  The  evidence  shows  that  there  is  a  pipe  leading  from 
the  premises  formerly  owned  by  Mrs. .Ryan  to  this  alley,  to  carry 
off  the  water,  which  is  on  the  surface,  and  plainly  visible.  There 
is  also  a  door  in  the  wall  between  the  two  lota  The  property  was 
offered  at  public  auction  on  the  premises,  and  was  examined  by 
Mr.  Connaughton,  who  was  present,  and  a  bidder  at  the  sale. 
Tliere  is  no  particular  place  desi2[nated  where  the  right  of  way 
should  be,  and  if  it  be  conceded  that  the  present  or  future  owner 
of  the  Ryan  lot  can  maintain  the  right  to  have  this  way,  it  can 
only  be  used  in  a  reasonable  manner,  and  in  such  manner  as  will 
not  unnecessarily  interfere  with  the  use  of  lot  No.  8  by  the  owner 
of  it  The  evidence  shows  that  since  1855  the  present  owner  has 
only  used  it  to  clean  out  his  sink,  and  as  an  outlet  for  water  to 
the  alley.  Mr.  Connaughton  did  not  urge  this  as  one  of  the  ob* 
Vol.  11—12 
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jectioDs  to  the  title,  and  there  is  notliing  to  show  that  he  was  not  • 

aware  of  this  easement  before  he  purchased  the  property,  while 
there  is  some  evidence  to  the  effect  that  there  was  enough  to  put 
him  on  inquiry  about  it  In  fact,  there  is  a  total  failure  of  evi- 
dence to  show  that  he  was  in  any  way  misled  by  the  trustee,  or 
that  he  was  not  fully  aware  of  the  condition  of  the  title  to  the  lot 
with  reference  to  building  over  the  alley,  as  well  as  what  is  termed 
the  "Ryan  Easement"  Without  some  evidence  to  that  effect, 
the  court  would  not  have  been  justified  in  refusing  to  ratify  the 
sale,  if  objection  had  been  made  before  that  was  done;  and  there 
u  all  the  stronger  reason  why  it  should  not  rescind  an  order  pre- 
viously passed  after  notice  had  been  given  in  accordance  with  the 
established  practice  of  the  court 

We  have  not  deemed  it  necessary  or  proper  to  pass  upon  the 
rights  of  persons  not  parties  to  this  proceeding  to  the  alley  or  the 
easement  above  referred  to,  and  have  therefore  purposely  refrained 
from  doing  so,  as  we  think  the  appellant  has  failed  to  show  such 
a  condition  of  affairs  as  would  authorize  the  court  to  set  the  sale 
aaideL  Havmg  considered  all  the  objections  to  the  titles  urged 
before  us,  and  being  of  the  opinion  that  the  petition  to  rescind  the 
order  of  ratification  ought  not  to  have  been  granted,  the  order  of 
the  court  below  must  be  affirmed 

Order  affirmed,  with  costs  to  the  appelleea 


Gadd  et  aL  vs.  Stoner  et  cU. 

[Supreme  Court  of  Michigan,  July  13,  1897 ;  71  N.  W.  Rep.  1111.] 

Construction  of  wills — Power — How  exercised. 

1.  When  an  estate  i»  given  to  a  person  generally  or  indefinitely  with  a  power 
of  disposition,  it  carries  a  fee  ;  and  the  only  exception  to  the  rule  is  when 
the  testator  gives  to  the  first  taker  an  estate  for  life  only  hy  creation  and 
express  words,  and  annexes  to  it  the  power  of  disposition. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 

held  in  and  for  the  county  of  Washtenaw. 
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Hon.  E.  D.  KiNNE,  Presiding  Judga 
A^  J.  Siixvyer^  for  appellants. 

A.   F.  A  F,  M,  Freeman  {jB.  F.  Thompsoriy  of   counsel),  for 
appellee& 

Montgomery,  J.— On  the  Mth  day  of  March,  1891,  Edward 
G.  Powell,  then  of  the  age  of  seventy-one  years,  made  his  last  will 
and  testament,  two  clauses  of  which  are  in  controversy,  i  «.,  the 
second  and  fourtlu  So  much  of  these  clauses  as  bears  on  the 
question  involved  is  as  follows :  "  I  hereby  give,  devise,  and  be* 
queath  unto  ray  beloved  wife,  Laura  G.  Powell,  all  of  my  prop- 
erty, both  real  and  personal,  and  wheresoever  situate,  to  use  tiie 
same  as  she  may  desire  and  wish,  for  and  during  her  natural  life, 
with  full  power  and  authority  to  grant  and  convey,  in  her  own 
name  any  part  or  portion  thereof  she  may  elect,  desire,  or  wish, 
and  the  title  so  conveyed  by  her  shall,  for  the  purposes  of  the 
same,  be  perfect  and  free  in  the  respective  grantees  or  vendee,  to 
all  intents  and  purposes,  as  though  it  were  done  by  me,  and  for 
the  purposes  of  the  same  shall  be  considered  the  absolute  title  of 
my  said  wife,  and  with  full  power  to  sell  and  buy  any  other  personal 
property,  in  the  place  and  stead  of  any  other  personal  that  I  may 
die  possessed  of,  with  the  avails  thereof  that  may  to  her  seem  nee- 
es.'iary,  or  that  she  may  wish;. but  any  existing  personal  property 
or  real  estate,  bought  with  tlie  avails  of  other  property  belonging 
to  me  at  my  death,  or  other  property  substituted  in  its  place  and 
stead,  and  remaining  at  the  death  of  my  said  wife,  as  that  of 
which  I  may  die  seized  or  possessed,  or  for  property  bought  and 
placed  in  its  stead,  seized  or  possessed  by  my  said  wife  in  her  name, 
as  bought  with  the  avails  of  my  said  property,  to  descend  and  go, 
as  hereafter  expressed,  after  the  death  of  my  said  wife,  as  any 
and  all  other  property  not  used  by  my  said  wife,  under  the  power 
and  authority  herein  expressed ;  with  the  further  distinct  under- 
standing that  any  property  so  remaining  at  my  death,  belonging 
to  me,  shall  be  burdened  with  the  care  and  for  the  maintenance 
and  support  of  my  said  wife,  in  sickness  and  in  health,  for  the 
purposes  of  maintaining  a  home,  in  name  and  in  fact,  as  we  have 
lived  in  the  past,  and  according  to  our  station  in  life,  as  well  as 


92  PROBATE  REPORTS  ANNOTATED. 

the  power  and  authority  hereinbefore  granted  to  my  said  wife, 
and  at  her  death  to  give  her  a  good  Christian  burial  from  the 
property  so  remaining,  as  hereinbefore  stated.  "  **  Fourth.  After 
the  performance  of  the  bequests  hereinbefore  stated,  and  after  the 
death  of  my  said  wife,  I  will,  devise,  and  bequeath  all  my  prop. 
erty,  both  real  and  personal,  and  wheresoever  situate,  unto  the 
following  named  persona  "  Then  follow  specific  bequests  in 
detail. 

Edward  G.  Powell  died  on  the  14tii  of  May,  1893,  and  his  will 
was  admitted  to  probate  on  the  SLst  day  of  July,  1898.  The 
property  of  the  estate  consisted  of  personal  property,  inventoried 
at  1739.99,  and  a  farm  of  109  acres,  inventoried  at  $4,462.  On 
the  26ih  of  August,  1898,  the  widow  conveyed  to  Mary  E.  Stoner, 
a  daughter  of  deceased,  the  farm,  taking  back  an  agreement  for 
her  support  during  life.  The  conveyance  was  of  the  fee.  The 
complainants,  ns  executors  and  legatees  under  the  will,  file  this 
bill  to  have  will  construed,  and  to  have  the  effect  of  this  convey- 
ance declared.  The  Circuit  Court  construed  the  will  as  charging 
the  estate  with  the  support  of  Mrs.  Powell,  and  as  giving  her  the 
right  to  convey  for  that  purpose,  and  decreed  that  at  the  election 
of  the  defendants  the  conveyance  might  be  treated  ns  creating  a 
lien  in  favor  of  Mary  E.  Stoner  for  all  services  which  she  should 
render  for  that  purpose,  less  the  value  of  the  use  of  the  land.  De- 
fendants contended  that  the  will  vested  in  Mrs.  Powell  an  abso- 
lute estate,  which  had  been  conveyed  to  Mrs.  Stoner. 

Complainants  invoke  the  rule  that  when  the  fee  is  bequeathed, 
or  a  life  estate  created,  with  full  and  absolute  power  of  alienation, 
the  attempt  to  create  a  limited  estate  in  favor  of  another  devisee, 
by  a  subsequent  clause  in  the  same  instrument,  fails ;  and  cites,  t<> 
sustain  this  contention,  4  Kent,  Comm.  (271)  ;  Dodson  v.  &i;a7-5([N. 
J.  Ch.],  30  Atl.  477) ;  McCUlllan  v.  Larcher  ([N.  J.  Ch.],  16  Atl, 
269) ;  Howai-d  v.  Carusi  (109  U.  S.  725,  3  Sup.  Ct  575) ;  Brculley 
V.  Cames  ([Tenn.  Sup.],  27  S.  W.  100/) ;  Joiies  v.  Jones  (26  Mich. 
401> 

This  rule  is  recognized  but  it  must  be  understood  and  applied 
in  connection  with  such  other  rules  as  furnish  aid  in  construing 
wills,  and  the  cardinal  rule  is  that  the  real  intent  and  meaning  of 
the  testators,  as  expressed  in  the  will,  should  be  given  eSect,  and 
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that  for  this  purpose  all  the  clauses  of  the  will  are  to  be  consid- 
ered.    {Bailey  v.  Baily,  25  Mich.   186.)      (See,   also,  Schouler, 
Wills,  §§  466,  467;  Smidi  v.  Ml,  6  Pet  68 ;  Rimes  v.   Marshall, 
102  Mich.  248,  60  N.  W.  468.)     It  should  alsQ  be  noted  that,  in 
applying  the  rule  contended  for  by  defendants,  a  marked  distinc- 
tion exists  between  the  case  of  an  express  bequest  in  fee  and  a 
case  where  the  will  cre<ites  a  life  estate  witli   power  to  alienate. 
See  this  dLstinction  noted  in  Bradley  v.-  Ckiimes^  {supra)  ;  Schouler, 
Wills  (§  559.)     In  the  latter  case  ihe  test  seems  to  be  whether  the 
will  gives  an  unlimited,  or  only  a  modified,  power  of  disposition 
in  the  fii*st  taker.     If  the  former,  it  is  treated  as  a  conveyance  in 
fee;  if  the  latter,  an  executory  devise  may  be  given  effect.       In 
Jackson  y.  Robins {16  Johns.  587),  Chancellor  Kent  said:      We 
may  lay  it  down  as  an  incontrovertible  rule  that  when  an  estate  is 
given  to  a  person  generally  or  indefinitely,  with  a  power  of  dis- 
jioeition,  it  carries  a  fee;  and  the  only  exception  to  the  rule  is 
when  the  testator  gives  to  the  first  taker  an  estate  for  life  only  by 
creation  and  express  words,  and  annexes  to  it  a  power  of  disposi- 
tion. "     In  that  particular  and  special  case  the  devisee  for  life  will 
not  take  an  estate  in  fee,  notwithstanding  the  distinct  and   naked 
gift  of  a  power  of  disposition  of  the  reversion.     (See,  also,  Hinkle'a 
Appeal,  116  Pa.  St  498,  9  Atl.  9  .8;  Cory  v.  Cory,  37  N.  J.  Eq. 
198;    Wetter  v.   Walker,  62  Ga.  142;  Rhode  Island  Hospital  Tniat 
Co.  v.  Commercial  Nat.  Ikrnk,  14  R   I.   625 ;    Glover  v.   Beid,  80 
Mich.  230,  45  N.  W.  91.)     By  tlie  first  part  of  clause  two,  which 
defines  the  estate  bequeathed,  i  e.,  *'all  of  my  property,  both   real 
and  personal,  and  wheresoever  situate,  to  use  the  same  ns  she  may 
desire  and  wish,  for  and  during  the  term  of  her  natural  life, "  it  is 
altogether  clear  that  but  a  life  estate  was  created.     (See  Brant  v. 
Iron  Co,^  93  U.  S.  326.)     This  being  so,  the  question   is   whetiier 
the  {K>wer  which  follows  was  intended  to  be  unlimited  or   limited 
to  specific  pui-poses.     We  think  it  was  not  unlimited.     The  ti  sta- 
t  )r  has  manifested  an  intention  of  charging  his  entire  estate   with 
the  burden  of  the  care  of  his  wife,  has  given  her  a  power  of  sale 
and  reinvestment  with  thnt  end  in  view,  and  has  just  as  distinctly 
manifested  the  purpose  that  the  residue  sliall  go  to  certain  named 
legatees. 

It  is  also  contended  that,  as  the  will  contains  a  power  to  sell, 
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and  as  Mrs.  Powell  has  assumed  to  make  conveyance,  tlie  court 
possesses  no  power  to  set  aside  the  sale.  In  the  same  connection 
it  is  said  that  there  is  no  limitation  on  the  power  of  sale.  But  if 
the  estate  vested  in  her  is  less  than  a  fee,  certainly  the  limitation 
of  good  faith  will  be  aifiixed  by  law.  It  is  evident  that  the  intent 
and  purpose  of  the  conveyance  made  to  Mrs.  Stoner  was  to  sub- 
vert the  intent  of  the  testator. 

We  think  the  learned  judge  reached  the  correct  conclusion,  and 
his  decree  will  be  confirmed. 

The  other  justices  concurred. 


NoTB.— POWER  OP  DISPOSITION,  GENERALLY  CARRIES  A   FEE. 

It  is  a  doctrine  of  the  common  law  that  an  unrestricted  power  to  appoint  a 
fee  in  lands  by  deed  or  will  is  equivalent  to  ownership,  because  the  donee  of 
the  power  may  at  any  time,  by  exercising  the  power,  acquire  an  absolute 
estate,  and  for  this  reason  the  question  of  perpetuity  arising  upon  limitations 
made  by  the  donee  of  such  a  power  is  determined  with  reference  to  the  date  of 
the  execution  of  the  power  and  not  of  the  instrument  creating  it.  (Sugden  on 
Powers,  vol.  1,  page  469  et  $eq.)  But  the  general  rule  is  expressed  by  Chancel- 
lor Kent  in  his  Commentaries  (vol.  4.  page  887) :  '*  An  estate  created  by  the 
execution  of  a  power  takes  effect  in  the  same  manner  as  if  it  had  been  created 
by  the  deed  which  raised  the  power."    (Genet  v.  Hunt,  118  N.  Y.  158.) 

If  the  first  talcer  has  the  power,  by  the  terms  of  the  will,  to  dispose  of  tl:o 
property,  he  must  be  considered  the  absolute  owner,  and  an^*^  limitation  over  is 
void  for  repugnancy.  (Rona  v.  Meier,  47  Iowa,  607 ;  Flynn  v.  Davis,  18  Ala. 
182 ;  Ide  V.  Ide,  5  Mass.  500  ;  Bacon  v.  Woodward,  12  Gray,  876 ;  Norris  v. 
Uensley,  27  Cal.  480  ;  Jackson  v.  Bull,  10  Johns.  18  ;  Helmer  v.  Shoeniuker, 
22  Wend.  187  ;  Jauretche  v.  Proctor,  48  Pa.  466  ;  Atty.-Gen.  v.  Hall  Fitzg. 
815;  Howani  v.  Caruti  109  U.  8.  725,  27  U  ed.  1089 ;  Combs  v.  Combs,  8 
Cent.  Rep.  278.  67  Md.  11  ;  Jackson  v.  Robins,  16  Jotms.  537  ;  Flanders  v. 
Clarke,  1  Ves.  8r.  9  ;  Siowell  v.  Hastings,  4  New  Eng.  Rep.  185,  59  Vt.  494.) 

If  the  interest  first  given  be  general  or  unlimited,  or  the  first  interest  be 
limited,  but  followed  by  an  unlimited  power  to  appoint,  both  as  to  object  and 
mode,  the  gift  Is  a  fee  and  the  absolute  estate.  (Nannock  v.  Horton,  7  Yes. 
Jr.  392 ;  Irwin  v  Farrar,  19  id.  96 ;  Barford  v.  Street,  16  id.  135  ;  Pulliam  v. 
Byrd.  2  Strobh.  Eq.  184 ;  Shermer  v.  Shermer,  1  Wash.  [Va.]  266.) 

In  Shaw  v.  Hussey  (41  Maine.  495).  the  doctrine  is  truly  stated  ;  that  a  de- 
vise of  land  to  another,  generally  or  indefinitely,  with  a  power  of  disposing  of 
it,  amounts  to  a  devise  in  fee  :  but  that,  where  a  testator  gives  to  the  first  taker 
an  estate  for  life,  only  by  certain  and  express  terms,  the  fee  does  not  vest  in 
the  legatee.  Other  cases  clearly  illustrate  the  same  rule.  (Fox  v.  Rumery,  68 
Maine,  121  ;  Warren  v.  Welib  id  133;  Jones  v.  Leeman,  69  id.  489;  Starr 
V.  McEwjn,  id.  334.)    The  question  is  most  elaborately  and  exhaustively  ex* 
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mmined  in  cases  in  New  York  and  New  Hampshire,  a  reference  to  wbich  savea 
the  necessity  of  citing  and  comparing  a  long  list  of  authorities.  (Burleigh  ▼. 
Clough,  52  N.  H.  267  ;  Jackson  v.  Robins,  16  Johns.  537.)  Some  of  the  later 
English  chancery  cases  cast  light  upon  the  question.  (In  re  Stringer's  Estate, 
L.  R.  6  Chan.  Div.  1 ;  In  re  Hutchinson,  L.  R.  8  Ciian.  Div.  540  ;  White  ▼. 
Hight,  L.  R.  12  Chan.  Div.  751.)  The  Massachusetts  cases,  wh«;n  correctly 
understood,  are  not  in  opposition  to  the  doctrine.  Their  latest  case  affirms  it. 
(Ayer  v.  Ayer.  128  Mass.  675.) 

The  text-books  sustain  the  doctrine  fully.  Chancellor  Kent  says:  "If  an 
estate  be  given  to  a  person  generally  or  indefinitely,  with  a  power  of  disposi- 
tion, it  carries  a  fee  ;  unless  the  testator  gives  to  the  first  taker  an  estate  for 
life  only,  and  annexes  a  power  of  disposition  of  the  reversion.  In  that  case, 
the  express  limitation  for  life  will  control  the  operation  of  the  power,  prevent 
it  from  enlarging  the  estate  to  a  fee."    (4  Kent's  Comm.  *  585.) 

Cruise  says,  "Although  a  devise  to  a  person  generally,  with  a  power  to 
give  and  dispose  of  the  estate  as  he  plesises,  creates  an  estate  in  fee  simple  ;  yet 
where  an  estate  is  devised  expressly  for  life,  with  a  power  of  disposal,  the 
devisee  will  only  take  an  estate  for  life,  with  a  power  to  dispose  of  the  rever* 
sion."    (Cruise,  Dig.  tit.  88,  ch.  18,  sec.  5.) 

Bacon  says,  that  **  devises  by  implication  are  allowed  ^here  the  intention 
may  be  presumed,  though  it  be  not  expressed  in  plain  words ;  yet  there  is  no 
room  for  such  construction  where  a  devisee  has  an  estate  given  him  by  expresa 
words  in  the  will ;  for  that  would  be  to  overrule  the  plain  meaning  of  the  testa- 
tor against  his  own  words."    (Abr.  Leg.  and  Dev;  G.) 

In  1  Roper's  Leg.  *  648,  it  is  said  :  **  Where  a  particular  estate  is  limited  in 
the  instrument,  followed  by  a  declaration  that  the  legatee  may  dispose  of  the 
fund,  he  will  not  take  a  beneficial  interest  in  the  capital.  He  will  have  a  mere 
power  to  dispose  of  it,  and  no  more  ;  because,  where  a  limited  interest  is  ex- 
pressly given,  its  enlargement  by  implication  will  not  be  permitted." 

Jarman  says :  "If  there  is  a  distinct,  positive  gift  (to  the  primary  legatee), 
and  the  intention  is  express,  nothing  that  afterwards  follows  can  affect  the  con- 
struction of  the  positive  gift."  (1  Jar.  Wills,  5th  ed.  [Bigelow]  *  878,  and 
cases  in  note*.    See  Ward  y.  Emery,  1  Curtis,  425.) 
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Roberts  vs.  Remy  et  at 

[Supreme  Court  of  Ohio,  April  27,  1897  ;  46  N.  E.  Rep.  1066.) 

Competency  of  witness— action  concerning  trust  in  land — 
Agent  as  party— Purchase  of  land  with  undivided 
FUND— Life  estate  in  parent — Remainder  to  children — 
Presumption  as  to  consideration — Burden  of  proof. 

1.  In  actions  coming  within  the  second  exception  contained  in  section  5243 
of  the  Revised  Statutes,  when  the  agent  througli  whom  it  is  claimed  a  con- 
tract was  made  by  a  person  since  deceased  is  himself  a  party,  his  testimony 
is  subject  to  the  same  tests  of  competency  that  are  applicable  t<)  the  testi- 
mony of  other  parties  who  sustain  the  same  relation  to  the  issues  ;  and 
where,  as  a  party,  he  is  adverse  in  interest  to  one  who  claims  or  defends  as 
devisee  of  such  deceased  person,  he  is  not  competent  to  testify  as  a  witness 
against  the  devisee,  either  to  his  own  agency  or  to  the  alleged  contract ; 
nor,  in  such  case,  are  other  parties  having  a  like  adverse  interest  competent 
to  testify  to  such  matters  as  against  the  devisee. 

%  While  it  will  be  presumed,  in  the  absence  of  explanatory  circumstances 
showing  a  different  intention,  that  a  conveyance  of  land  to  a  child  for  a 
consideration  furnished  by  the  parent  is  a  gift  or  advancement,  there  is  no 
presumption  that  a  gift  is  intended  when  the  consideration  is  paid  by  the 
child,  and  the  conveyance  made  to  the  parent.  On  the  contrary,  in  the 
latter  case  the  presumption  is  that  the  legal  title  was  so  placed  in  the  parent 
in  trust  for  the  benefit  of  the  child,  and  the  burden  is  on  the  holder  of  the 
legal  title  to  overcome  that  presumption. 

B.  Where  land  is  purchased  with  nn  undivided  fund,  in  which  the  parent  has 
a  life  estate  and  the  children  the  remainder,  and  the  conveyance  is  made  to 
the  former,  the  title  will  be  held  in  trust  for  the  latter,  subject  to  the  life 
estate  ;  and  upon  the  termination  of  the  life  estate  they  will  hold  the  equi- 
table title  as  tenants  in  common  in  the  proportion  of  their  respective  shares 
of  the  fund. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Richland  county. 

The  suit  below  was  brought  by  Ureita  Remy,  a  daughter  of 
Thomas  J.  Roberts  and  one  of  the  devisees  under  his  will,  against 
John  W.  Roberts  and  Henry  C.  Roberts,  the  only  other  children 
of  Thomas  J.  Roberts,  who  were  living  at  the  time  of  his  decease, 
and  that  of  his  widow,  for  the  partition  of  a  lot  in  the  city  of 
Mansfield  The  petition  alleges  that  at  the  time  of  his  death 
Thomas  J.  Roberts  was  seized  of  certain  real  estate,  which  was  bj 
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Lis  will  devised  to  his  widow,  Susan  Roberts,  for  life,  and  after  her 
death,  by  the  terms  of  the  will,  all  of  his  property  was  directed  to 
be  sold,  and  the  proceeds  divided  equally  among  his  children  ; 
that  after  the  probate  of  the  will  the  widow  and  children  united 
in  a  sale  and  conveyance  of  the  real  estate  of  which  the  testator 
died  seized  for  a  consideration  of  $2,000,  one-half  of  which  was, 
by  agreement  between  them,  immediately  invested  in  the  purchase 
of  tlie  lot  sought  to  be  partitioned,  and  constituted  the  entire  pur- 
chase price  of  that  lot ;  nnd  that  the  legal  title  to  the  lot  was  taken 
in  the  name  of  the  widow,  in  pursuance  of  an  arrangement  by 
which  she  was  to  have  the  use  of  it  as  a  home  (there  being  a 
dwelling  house  upon  it)  during  her  life,  and  after  her  death  it  was 
to  be  divided  among  the  children  in  the  proportions  provided 
in  their  father's  will.  The  widow,  who  died  in  March,  1898,  left 
a  will,  by  which  she  devised  the  lot  in  question  to  the  plaintiff  in 
error,  who  was  made  a  party  to  the  partition  suit,  and  charged 
with  holding  the  legal  title  in  trust  for  the  other  parties ;  and  the 
petition  prays  that  if  he  claimed  otherwise,  he  be  required  to  set 
up  his  claim,  and  that  his  interest  in  the  property  be  determined. 
He  answered,  setting  up  the  will  of  Susan  Roberts,  by  which  the 
lot  was  devised  to  him  in  fee,  and  claiming  thereunder  to  be  the 
absolute  owner,  inasmuch  as  she  held  the  title  at  the  time  of  her 
decease.  The  record  shows  that  on  the  trial  in  the  Circuit  Court, 
to  which  the  action  had  been  appealed,  the  plaintiff  called  as  a 
witness  her  brother  John  W.  Roberts,  who,  against  the  objection 
of  the  plaintiff  in  error,  was  permitted  to  testify  to  the  arrangement, 
as  alleged  in  the  petition,  under  which  the  property  in  dispute  was 
acquired,  by  which  the  interest  of  each  in  the  lot  should  be  that 
held  in  tlie  property  sold,  and  that  the  arrangement  was  brought 
about  by  the  witness  at  the  instance  of  his  mother,  in  order  to  pro- 
vide her  a  smaller  home,  and  enable  her  to  use  the  balance  of  the 
money  arising  from  the  sale  for  lier  support :  and  tlie  plaintiff  and 
ber  brother  Henry  were  also  permitted  to  testify  on  the  same  sub- 
ject The  admission  of  this  testimony  constitutes  the  chief  ground 
urged  liere  for  the  reversal  of  the  judgment  below,  which  was 
adverse  to  the  plaintiff  in  error.  A  further  statement  of  facts  ap- 
pears in  the  opinion. 

Affirmed. 
Vol.  11—13 
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Bell,  BiinJcerhoff  Jc  Mengert^  for  plaintiflE  in  error, 
t/.  C.  Laser ^  for  defendants  in  error. 

Williams,  J.  (after  stating  the  facts). — It  is  sought  to  sustain 
the  admissibility  of  the  testimony  to  which  objection  was  made 
by  the  plaintifiE  in  error,  under  the  second  exception  contained  m 
section  5242  of  tbe  Revised  Statutes,  wliich  rea<ls  as  follows: 
•*  When  the  action  or  proceeding  relates  to  a  contract  made 
through  an  agent  by  a  person  since  deceased,  and  the  agent  is 
competent  to  testify  as  a  witness,  a  party  may  testify  on  the  same 
subject'*  The  argument  is  that,  inasmuch  as  John  W.  Roberts 
testified  that  he  made  the  arrangement  for  the  sale  of  the  property 
which  came  from  his  father,  and  for  the  investment  of  part  of  the 
proceeds  in  the  property  in  question,  at  the  request  of  his  mother^ 
he  was  acting  as  her  agent  in  the  transaction,  and  competent  as  a 
witness  to  prove  the  transaction,  and  the  arrangement  with  his 
brother  and  sister  under  which  it  was  completed  ;  and,  the  agent 
being  a  competent  witness  on  that  subject,  the  plaintiff  and  her 
brother  Henry  were  also  competent  to  testify  on  the  same  subject 
We  cannot  adopt  that  view.  The  provision  relied  on  has  reference 
to  the  ugent  as  a  witrjess,  and  not  as  a  party  to  the  action.  The 
language  '*a  party,"  iricluding  any  party,  **  may  testify  on  the 
same  subject '*  to  which  the  "agent  is  competent  to  testify  as  u 
witnesr^,''  evidently  refers  to  him  as  a  witnesai  in  a  controversy  Ihj- 
tween  other  persons  who  are  parties  to  the  action ;  and,  when  he 
is  himself  a  party,  his  testimony  is  subject  to  the  same  tests  of 
competency  that  are  applicable  to  the  testimony  of  other  patties 
who  sustain  the  same  relation  to  the  issues. 

The  plaintiff  in  error  defended  in  the  action  below  as  the  de* 
visee  of  a  deceased  pei*son,  and  the  testimony  complained  of  re* 
lated  to  transactions  which  could  not  have  occurred  subsequent  to 
the  death  of  that  person.  John  W.  Roberts  was  entitled  to  a 
share  of  the  property  in  controversy  equal  to  that  of  the  plaintiff, 
if  her  action  sliould  prove  successful :  and,  though  a  party  defend- 
ant on  the  record,  he  was  a  party  adverse  in  interest  to  the  plain- 
tiff in  error,  liis  co-defendant,  as  much  so  as  if  he  had  been  joined 
as  a  party  plaintiff.  His  interest  in  the  property  sold  and  its  pro- 
ceeds was  his  individual  interest  with  regard  to  which  he  could 
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not  (leal  with  himself  as  the  agent  of  his  mother.  He  could  only 
deal  with  her,  in  respect  to  it,  in  his  individual  right.  So,  in  nego- 
tiating the  arrangement  with  his  brother  and  sister,  he  necessarily 
acted  in  his  own  behalf,  and  they  negotiated  with  him  in  the  same 
relation.  If  he  had  purchased  the  interest  of  his  brother  and  sister 
in  the  property,  and  were  the  only  party  to  the  controversy  with 
plaintiff  in  error,  it  would  scarcely  be  claimed  that  ho  would  be  a 
competent  witness  to  prove  the  matters  to  which  he  testified. 
Without  his  testimony,  there  was  no  proof  of  the  agency ;  and, 
being  incompetent  to  prove  the  agency  in  his  own  behalf,  his  testi- 
mony could  not  be  used  to  establish  it  in  behalf  of  the  other  par- 
ties united  in  interest  with  him,  for  that  would  result  in  proving 
it  for  himself.  We  think,  therefore,  that  his  testimony  was  erro- 
neously admitted,  and,  as  there  was  a  lack  of  competent  evidence 
of  the  agency,  the  foundation  for  the  admission  of  that  of  the 
plaintiff  and  her  brother  Henry  also  fails. 

But  the  judgment  should  not  be  reversed  if  there  was  sufficient 
evidence,  to  which  no  ol  jection  was  made,  to  establish  the  trust; 
and  we  think  there  was.  It  was  clearly  shown  that  the  property 
sold  belonged  to  Thomas  J.  Roberts  at  the  time  of  his  death,  and 
that  it  passed  under  his  will  to  his  widow  for  life,  with  remainder 
to  his  children  in  fee,  who,  with  the  widow,  united  in  its  sale  and 
conveyance  for  the  sum  of  $2,000.  It  was  further  shown  that  the 
widow  had  no  other  property  besides  her  interest  in  the  money  at 
the  time  the  lot  in  dispute  was  purchased,  and  that  it  was  pur- 
chased and  paid  for  with  $1,000  of  the  money;  and  that  with 
otlier  portions  of  the  money  repairs  were  made  on  the  dwelling 
house  and  buildings  situated  on  the  lot,  of  all  of  which  the  widow 
had  the  entire  use  and  enjoyment  as  long  as  she  lived.  The  evi- 
dence introduced  by  the  plaintiff  in  error  proves  nothing  to  the 
contrary,  but  is  in  support  of  the  facts  above  stated ;  and,  in  view 
of  them,  proof  that  the  title  was  conveyed  to  the  widow  under  an 
express  trust  agreement  was  not  necessary  to  the  plaintiff's  casa 
While  it  ia  a  familiar  rule  that  a  conveyance  to  a  child  of  land 
purchased  by  the  parent  is  presumed  to  be  a  gift  or  advancement, 
there  is  no  presumption  that  a  gift  is  intended  where  a  purchase 
is  made  with  money  belonging  to  a  child,  and  the  le<?al  title  taken 
in  the  name  of  the  parent     On  the  contrary,  in  the  latter  case  the 
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presumption  is  that  the  title  is  so  taken  in  trust  for  the  benefit  of 
the  child ;  and  the  burden  is  on  the  holder  of  the  legal  tide  to 
overcome  that  presumption.  It  is  true  that,  where  the  considera- 
tion is  furnished  by  two  or  more  persons,  the  share  advanced  by 
each  must  be  a  definitely  ascertainable  aliquot  part,  in  order  to 
raise  a  trust  ^ro  tanto  ;  but  we  perceive  no  difficulty  in  the  appli- 
cation of  that  rule  in  this  case.  The  parties  became  the  owners 
'  of  the  money  in  the  interests  and  proportions  in  which  they  held 
the  property  from  the  sale  of  which  it  was  realized,  and  at  the 
time  of  its  reinvestment  in  the  property  here  involved  the  money 
remained  unapportioned  among  its  owners,  who  thus  took  the 
equitable  estate  in  the  new  purchase  as  tenants  in  common,  in  the 
proportions  by  which  they  held  the  former  estate.  As  said  in  2 
Pomeroy's  Equity  Jurisprudence  (sections  1037,  1088) :  "  The  re- 
sulting trust  in  favor  of  him  who  pays  the  purchase  money  rests 
upon  the  equitable  pririciple  that  the  beneficial  estate  follows  the 
consideration,  and  attaches  to  the  party  from  whom  it  comes;  and, 
when  furnished  by  two  or  more,  the  trust  results  in  favor  of  each 
in  respect  to  an  undivided  share  of  the  property  proportioned  to 
his  share  of  the  price."  Here,  the  life  estate  of  the  widow  having 
terminated  by  her  death,  the  plaintiflE  and  her  two  brothers  are 
the  owners  of  the  complete  equitable  estate  as  tenants  in  common, 
and  entitled  to  have  the  same  partitioned  among  them,  and  their 
title  quieted  as  against  the  claim  of  the  plaintiff  in  error. 
Judgment  affirmed. 


Paddock  vs.  Adams  et  al. 

[Supreme  Court  of  Ohio,  April  27,  1897;  46  N.  E.  Rep.  1068.] 

Trust  —  Evidence  to  establish  —  Witness  —  Transactions 

WITH  decedent. 

1,  Where  the  father,  being  the  owner  of  the  equitable  estate  in  land,  directs 
the  conveyance  of  the  leral  title  to  his  son  in  trust  for  the  father,  and  in 
the  deed  the  grantee  is  designated  as  trustee,  both  the  deed  and  instructions 
for  its  execution  are  competent  evidence  to  prove  the  trust,  in  an  action 
for  its  enforcement  against  the  son,  who  denies  the  trust,  and  claims  the 
conveyance  was  a  gift  or  advancement. 
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9.  An  action  to  enforce  such  a  trust  is  not  an  action  iDvolving  the  validity  of  - 
the  deed,  within  the  purview  of  the  last  clause  of  section  5242  of  the  Re- 
vised Statutes;  and,  where  such  action  is  prosecuted  by  the  executor  of  the 
ee$iui  que  trust,  the  adverse  party  is  incompetent  to  testify  to  matters  oc- 
curring before  the  death  of  the  cestui  que  trust, 

(Sjllabus  by  the  CourL) 

Error  to  Circuit  Court,  Cuyahoga  county.- 

Action  by  Samuel  E,  Adams  and  Henry  H.  Holly,  executors 
of  Thomas  S.  Paddock.  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

The  purpose  of  the  action  below,  which  was  brought  by  the 
executors  of  Thomas  S.  Paddock  against  his  son  Charles  S.  Pad- 
dock, was  to  enforce  the  execution  of  a  trust  by  the  latter,  under 
which,  it  was  alleged  he  held  the  legal  title  to  the  property  in- 
volved, consisting  of  certain  lots  in  the  city  of  Cleveland,  and  to 
subject  the  property  to  sale  for  the  benefit  of  the  estata  The 
consideration  for  the  property,  it  is  claimed,  moved  entirely  from 
the  testator,  who  caused  it  to  be  conveyed  to  his  son  upon  the 
trust  that  he  should  hold  and  convey  it  as  the  father  might  direct 
The  petition  describes  the  property,  sets  out  the  terms  of  the  trust, 
and  alleges  that  by  the  will  the  plaintiffs  are  directed  to  sell  the 
property,  in  order  to  provide  a  fund  for  the  payment  of  legacies. 
The  defendant,  by  his  answer,  controverts  the  existence  and  terms 
of  the  trust,  and  alleges  that  he  is  the  owner  in  fee  simpla  In 
the  Court  of  Common  Pleas  the  plaintiffs  prevailed,  and  the  judg- 
ment rendered  in  their  favor  was  affirmed  by  the  Circuit  Court 
It  was  admitted  on  the  trial  that,  prior  to  the  conveyance  to  the  de- 
fendant, the  plaintiffs*  testat(jr  was  the  equitable  owner  of  the  prop- 
erty, tlie  legal  title  to  which  was  held  for  him,  and  to  be  conveyed 
at  his  request,  by  the  Woodland  Avenue  Savings  and  Loan  Com- 
pany, of  Cleveland  ;  and  it  was  not  disputed  that  the  deed  under 
which  the  defendant  claims  was  made  by  that  company  to  him  at 
his  father's  request  The  deed,  which  was  properly  executed  and 
acknowledged,  contains  a  description  of  the  property,  the  usual 
covenants  o|  title,  and  against  incumbrances,  and  in  terms,  "for 
the  considenition  of  two  thousand  dollars  received  of  Charles  S. 


102  PROBATE  REPOUTS  ANNOTATED. 

Paddock,  trustee,  the  grantee,"  conveys  the  property  "  unto  the 
said  grantee,  his  hell's  atid  assigns,"  witli  an  habendum  clause  to 
"the  Raid  grantee,  his  heirs  and  assigns,  forever."     The  clauses 
quoted  above  are  all   that  have  any  relevancy  to  the  question 
raised  here.     The  deed   was  cjBEered  in  evidence  by  the  plaintiffs, 
and  the  defendant  objected  to  its  admission,  on  the  ground  that  it 
did  not  tend  to  prove  the  issues ;  and  its  admission  over  that 
objection  is  one  of  the  errors  assigned  hera     It  appears  from  the 
record  that  the  elder  Paddock  had  been  the  owner  of  a  tract  of 
land,  of  wliich  the  lots  in  question  were  a  part,  and  that  the  tract 
had  been  conveyed  by  him  to  the  savings  and  loan  company  for 
allotment  and  sale  for  his  benefit,  and  these  lots  were  part  of  all 
of  the  tract  that  remained  unsold  ;  and,  further,  that  he  was  then 
married  to  his  second  wife.     To  prove  the  instructions  which  he 
had  given  with  respect  to  the  execution  of  the  deed  to  the  son, 
and  as   tending  to   prove  the   terms  of   the   trust   upon   which 
the  latter  held   the  title,  the  plaintiffs  introduced  the  testimony 
of   one  of  the   officers    of   the   grantor  who   executed  the  deed 
in    its   behalf,    which    was   to   the  effect   that    he   had   several 
conversations    with    the   father    as  to  the  conveyance,  th,e  sub- 
stance of  which   was   "that  in   order   to   get   his   wife   to  sign 
the  deed  (to  the  savings  company)  for  allotment  and  sale,  which 
she   was  reluctant   to  do,  he   gave   her  what   he  considered  her 
dower  interest,  and   therefore,  when   the  deed  of  this  property^ 
which  was   a   part   of   the   money  that  was  to  come  to  him  per- 
sonally —  he  wanted   the   land   instead   of  money.     It  was   his 
old  home,  and  he   had  some  sentiment  about   it,  and  he  wanted 
to  keep  that  land  rather  than  the  money  ;  and  therefore  he  hesi- 
tated about  putting  the  deed  in  his  own  name,  because  it  might  be 
construed  that  she  still  liad  her  dower  interest.     He  wanted  the 
deed  put  where,  when  he  wanted  to  use  it,  he  could,  witliout  any 
interference  from  her.     He  wanted  to  know  if  the  deed  could  not 
be  made  in  blank,  to  whicli  we  objected,  and  he  said,  *I  will 
think  about  it.'     As  I  recollect,  it  was,  perhaps,  a  month,  or  two 
or  three,  that  he  was  deciding.     I  called  on  him  several  times  to 
find  out  in  reference  to  it.     He  finally  said  he  had  decided  to 
have  it  deeded  to  his  son  Charles  S.  Paddock,  as  trustee.     What 
I  have  stated  is  the  result  of  a  dozen  conversations.''     The  defend- 
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snt  objected  to  tliis  testimony,  and  moved  to  exclude  it;  and  the 
ref asul  of  the  court  to  do  so  is  assigned  for  error.  The  deed,  when 
executed,  was  delivered  to  the  father ;  and  the  defendant  offered 
himself  as  a  witness  to  prove :  That  his  father  delivered  the  deed 
to  him,  with  the  following  statement :  ^^  My  son,  I  have  had  a 
deed  made  of  these  two  lots  to  you,  and  here  it  is.  And,  if  I 
should  neel  the  property  for  use  in  my  business  during  my  life* 
time,  I  will  expect  you  to  reconvey  it  to  me,  but,  if  not,  the  lota 
are  yours.  But  I  wish  you  would  not  have  the  deed  recorded  at 
the  present  time,  because  it  might  give  rise  to  unpleasant  circum* 
stances."  To  which  the  witness  replied  :  **  Father,  the  deed  would 
not  be  worth  the  paper  it  is  written  upon  unless  recorded.'* 
Thereupon  Mr.  Paddock  said  to  witness :  "  If  that  is  so,  you  may 
record  the  deed.  I  guess  you  can  aSord  to  pay  for  recording  it^ 
can't  you?"  To  which  the  witness  answered,  "Yea."  That  the 
witness  did  thereupon  record  the  deed  in  the  recorder's  ofRce,  in 
this  county ;  and  that  he  has  since  that  time,  and  up  to  tlie  death 
of  his  father,  paid  the  taxes  on  the  land.  The  court  excluded  the 
testimony,  on  the  ground  that  it  related  to  an  occurrence  whioh 
took  place  before  the  death  of  the  plaintiffs'  testator,  and  its  ex* 
elusion,  it  is  contended,  was  error. 

Blandin  &  Rice^  for  plaintiff  in  error. 

O,  M,  Jk  A.   IF.  Barber^  for  defendants  in  error. 

Williams,  J.  (after  stating  the  facts).— ^1.  Was  the  evidence 
to  wliicli  objection  was  made  by  the  plaintiff  in  error  improperly 
admitted?  The  general  rule  undoubtedly  is  that  where  land  ia 
purchased  and  paid  for  by  one  person,  and  the  title  is  tiiken  in  the 
name  of  another,  there  is  a  resulting  trust  in  favor  of  the  former, 
unless  a  different  intention  appears  from  the  deed  or  attending 
circumstances ;  and,  if  the  grantee  is  a  child  of  the  person  furnish- 
ing the  purchase  price,  the  presumption  is  that  the  conveyance 
was  intended  as  a  gift  or  advancement  This  presumption  ia 
based  upon  the  supposed  intention  of  the  father  to  make  suitable 
provision  for  his  children,  either  as  a  token  of  parental  affection, 
or  in  discliarge  of  his  moral  obligation  to  provide  for  them.  It  \a 
but  a  presumption,  however,  and  may  be  rebutted  by  proof  of  the 
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father  s  actaal  intention,  which  may  be  sh  )WQ  by  his  antecedent 
or  contemporaneous  aots  and  declarations;  and  v^hen  the  actual 
intention  in  making  the  conveyance,  or  causing  it  to  be  made,  is 
ascertained,  it  controls  the  determination  of  the  question  whether 
it  was  in  trust  or  by  way  of  advancement  In  Lewin  on  Trusts 
(pages  175,  176),  it  is  said:  "The  father  may  prove  a  parol  dec- 
laration of  trust  by  himself  either  before  or  at  the  time  of  tlie 
purchase,  not  that  it  operates  by  way  of  declaration  of  trust  (for 
the  statute  of  frauds  would  interfere  to  prevent  it),  but  as  the 
trust  would  result  to  the  faUier  were  it  not  rebutted  by  the  son- 
ship,  as  a  circumstance  of  evidence,  the  father  may  counteract  that 
circumstance  by  the  evidence  arising  from  his  parol  declarations^ 
Of  course,  the  father  cannot  defeat  the  advancement  by  any  sub- 
sequent declaration  of  intention.  But  his  evidence  is  admissible 
for  the  purpose  of  proving  what  was  the  intention,  at  the  time." 
It  is  conceded  that  the  entire  consideration  for  the  property  here 
involved  moved  from  the  plaintiffs  testator,  who  was  the  owner 
of  the  complete  equitable  title  when  the  deed  wiis  made  to  his  son, 
the  plaintiff  in  error,  and  that  ilie  conveyance  was  so  made  by  the 
fathers  direction.  In  the  conveyance  the  grantee  is  designated  as 
"trustee,"  which,  if  not  conclusive,  of  itself,  against  any  claim  of 
advancement,  is  so  far  inconsistent  with  such  a  claim  as  to  afford 
proof  of  a  most  satisfactory  character  that  a  trust  was  intended, 
and,  when  supplemented  by  proof  of  the  father's  instructions  to 
make  the  conveyance  in  trust,  would  seem  sufficient  to  overcome 
any  presumption  that  an  advancement  or  gift  was  intended.  At 
least,  both  the  deed  and  instructions  for  its  execution  were  compe- 
tent evidence  to  establish  the  trust,  and  relevant  to  the  issues. 

2.  Was  there  error  in  the  exclusion  of  the  defendant's  testi- 
mony ?  The  action  was  prosecuted  by  executors,  and  the  testi* 
mony  excluded  was  that  of  the  adverse  party,  relating  entirely  to 
what  it  was<5laimed  had  taken  place  between  him  and  the  plaint- 
iff's testator.  It  was  therefore  incompetent,  under  section  5242 
of  the  Revised  Statutes,  unless  it  can  be  brought  within  one  of 
the  exceptions  contained  in  the  section,  or  is  taken  out  of  its 
operation  ;  and  the  contention  is  that  tiie  action  is  one  involving^ 
the  validity  of  a  deed,  and  to  actions  of  that  class  the  section  is 
rendered  inapplicable  by  its  lastelause,  which  provides  "  that  noth* 
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ing  in  this  section  contained  shuU  apply  to  actions  involving  the 
validitj  of  a  deed,  will,  or  codicil."  But  we  think  this  action  is 
not  of  that  nature.  It  is  well  known  what  are  actions  involving 
the  validity  of  wills  and  codicils  ;  and  the  association  in  the  same 
class  or  category  of  actions  involving  the  validity  of  deeds  is  of 
much  significance  in  determining  the  nature  of  the  actions  con- 
templated by  this  clause  of  the  statute.  This  action  is  one  to  en- 
force a  trust,  by  compelling  a  conveyance  of  the  legal  title  held 
under  the  deed,  in  accordance  with  the  terms  of  the  trust ;  and  the 
plaintiffs  recognize  and  rely  on  the  deed  as  a  source  of  muniment 
of  the  title  they  seek  to  obtain  ;  and  all  subsequent  owners  must 
rely  upon  it  t^s  a  necessary  link  in  the  chain  of  their  title.  The 
object  of  the  suit  is  not  to  invalidate  the  deed,  but  to  ascertain  the 
nature  of  the  estate  it  conveyed,  give  it  eflEcct  according  to  the 
intention  of  the  parties,  and  enforce  their  rights  as  determined  by 
the  application  of  the  law  to  it,  in  the  light  of  the  circumstances 
under  which  it  was  made.  If  the  deed  were  invalidated,  the  title 
would  revert  to  the  grantor  and  his  heira,  and  thus  defeat  the 
trust,  as  well  as  extinguish  all  claims  of  the  defendant  under  it. 
The  establishment  of  a  trust  in  lands  by  parol  is  not  considered  as 
varying  the  terms  of  the  deed,  but  as  setting  up  a  new  right^ 
arising  by  implication  of  law,  or  upon  a  new  and  independent 
agreement,  or  express  declaration  of  trust,  consistent  with  the 
deed.  {Fleming  v.  Donahoe^  5  Ohio,  256  ;  Harvey  v.  Gardner,  41 
Ohio  St  646.)  Besides,  the  deed  under  which  the  defendant  holds 
is  not  on  its  face  an  unqualified  grant  of  the  land  in  fee;  but  the 
conveyance  is  expressed  to  be  in  trust,  without  fully  setting  out 
what  are  claimed  to  be  the  terms  of  the  trust;  and  those  here 
Bouglit  to  be  established  by  the  evidence  are  not  inconsistent  with 
the  deed,  nor  destructive  of  the  estate  it  purports  to  ccmvey,  nor 
substantially  different  from  those  which  would  result  by  implica- 
tion of  law,  in  the  absence  of  the  relationship  of  the  grantee 
to  the  owner  of  the  equitable  estate.  We  are  therefore  of  the 
opinion  that   the   evidence   excluded   was   incompetent 

Judgment  affirmed. 
Vol.  n-14 
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WiLCOXON  et  ai.  vs.  Wilcoxon. 

[Supreme  Court  of  Illinois,  November  9, 1896;  165  Ul.  454;  46  N.  E.  Rep.  869.] 

Undue    influence — Want    of    testamentary    capacity — 

Evidence. 

1.  Where  a  will  Is  contested  on  the  ground  that  the  testator  was  devoid  of 

mental  capacity  at  the  time  of  its  execution,  and  the  evidence  of  this 
charge  is  contradic  ed,  resort  may  be  had  to  extraneous  testimony  for  the 
purpose  of  establishing  testamentary  capacity.  Letters  may  be  introduced 
showin.£:  that  in  his  business  transactions  he  was  regarded,  by  business  men 
generally,  as  perfectly  competent  to  transact  his  ordinary  affairs  both  at 
the  lime  of  and  for  some  years  after  the  execution  of  the  document  in 
question. 

2.  Honest  persuasion  and  reasonable  advice,  however  importunate,  will  not 

justify  the  setting  asiile  of  a  will  on  the  ground  of  undue  influence,  spec- 
ially when  it  appears  that  the  testator  had  a  valid  and  sufficient  reason  for 
the  course  he  adopted,  and  that  no  one  was  immediately  present  at  the 
time  it  was  signed  except  hi^  own  confidential  attorney. 
8.  A  party  who  has  no  interest  whatever  will  not  be  allowed  in  equity  to  main- 
tain a  suit  for  the  purpose  of  setting  aside  any  poition  of  the  will. 

Appeal  from  an  order  of  the  Circuit. Court  entered  at  a  term 
held  in  and  for  the  couaty  o(  Stephenson* 

Hon.  James  Cartwright,  Presiding  Judg9, 

Bill  by  Thomas  D.  Wilco.xon  against  M.  H.  Wilcoxon  and 
others  to  set  aside  a  codicil  and  deed  executed  by  Thompson 
Wilcoxon.  From  a  decree  for  complainant,  defendants  bring 
error.     Reversed. 

This  is  a  bill  by  defendant  in  error  a&rainst  plaintiffs  in  error  to 
set  aside  a  codicil  to  the  last  will  of  Thompson  Wilcoxon,  de- 
ceased, and  also  to  set  aside  a  deed  by  said  Thompson  Wilcoxon 
and  wife,  conveying  certain  real  property  to  plaintiffs  in  error. 
Complainant  in  the  bill,  and  the  defendants  Mitchell  H.  Wilcoxon, 
Marv  D.  M.  Proctor,  and  Martha  K  Lemon  are  the  only  children 
of  Thompson  Wilcoxon,  deceased,  and  Cyende  Wilcoxon  is  his 
widow.  In  August,  1852,  Thompson  Wilcoxon  executed  his  last 
will  and  testament,   in  and  by   which  he  gave  all  his  real    and 
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personal,  in  law  and  equity,  of  which  he  should  die  seized,  to  his 
wife,  Cyende  Wilcoxon,  without  any  condition  or  qualification 
whatever.  On  the  Sd.day  of  January,  1881,  he  executed  the  cod- 
icil sought  to  be  set  aside.  Upon  his  death  in  December,  1887, 
the  will  and  codicil  were  duly  admitted  to  probate  in  the  County 
Court  of  Stephenson  county.  On  the  20th  of  June,  1881,  the  tes- 
tator and  his  wife,  Cyende,  executed  and  delivered  to  his  three 
children,  Mary  D.  M.  Pmctor,  Mitchell  11.  Wilcoxon,  and  Martha 
E.  Lemon,  a  warranty  deed  to  certain  real  estate,  in  consideration 
of  a  nominal  sum  and  love  and  nSection.  That  deed  was  filed 
for  record  in  the  recorders  office  of  said  Stephenson  county  in 
January,  1888.  Subsequent  to  the  probating  of  the  will,  the  com- 
plainant, Thomas  R  Wilcoxon,  filed  this  bill,  seeking  to  set  aside 
the  codicil  and  the  probate  thereof,  and  also  the  deed,  upon  the 
ground  that  at  the  time  of  their  execution  Thompson  Wilcoxon 
was  of  unsound  mind  and  memory,  and  that  he  executed  said  in- 
strument through  the  undue  influence  of  the  defendant&  The 
joint  and  several  answer  of  the  defendants  admitted  the  execution 
of  the  sevemi  instruments,  and  the  probate  of  the  will  and  codicil, 
but  denied  that  they  were  invalid,  and  denied  that  at  the  time  of 
their  execution  Thompson  Wilcoxon  was  not  of  disposing  mind 
and  memory,  and  denied  that  he  was  in  any  way  influenced  by 
them  to  execute  the  same.  An  issue  was  made  up  on  the  allega- 
tions of  the  bill,  answer,  and  replication  as  to  whether  the  writing 
purporting  to  be  the  codicil  to  tlie  last  will  and  testament  of 
Thompson  Wilcoxon,  deceased,  was  the  codicil  to  said  will  or  not, 
and  this  issue  was  tried  before  a  jury,  resulting  in  a  verdict  find- 
ing that  it  was  not  such  a  codicil  Motion  for  new  trial  being 
overruled,  a  decree  was  entered  in  accordance  with  the  finding,  set- 
ting aside  said  codicil,  and  declaring  it  of  no  force  and  eSeot. 
Thereafter  the  issues  as  to  whether  the  deed  was  invalid  was  tried 
before  the  chancellor,  he  considering  all  evidence  introduced  be- 
fore the  jury  pertinent  to  the  latter  issue,  and  both  parties  intro- 
ducing a  laige  volume  of  additional  evidence.  On  this  hearing  a 
decree  was  entered  declaring  the  deed  null  and  void,  to  which 
finding  an  exception  was  entered.  This  writ  of  error  brings  be- 
fore us  the  proceedings  below  upon  both  of  these  hearings,  and 
seeks  a  reversal  of  both  decrees. 
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J.  A.  OratTij  for  plaintiffs  in  error. 

Wm,  Barge,  for  defendant  in  error. 

Wilkin,  J.  (after  stating  the  facts). — The  ground  mainly  relied 
upon  by  plaintiffs  in  error  for  reversal  is  that  the  evidence  fails  to 
sustain  the  finding  below.  On  the  issue  as  to  the  validity  of  tlie 
codicil  the  defendants  introduced  the  probate  thereof,  and  a  large 
volume  of  documentary  evidence,  together  with  the  testimony  of 
some  forty  witnesses,  neighbors,  associates,  and  acquaintances  of 
Tliompson  Wilcoxon,  extending  over  a  period  of  many  years 
prior  to  the  execution  of  the  codicil  and  the  remaining  years  of  his 
life  thereafter,  who  testified  with  more  or  less  directness  that  in 
their  opinion  he  was  capable  of  transacting  the  ordinary  business 
affairs  of  life  before,  at  the  time,  and  after  the  execution  of  the 
cotlicil.  The  documentary  evidence  consists  of  lettei's,  written  by 
him  in  person,  bearing  date  from  April,  1879,  to  perhaps  Decem- 
ber, 1881.  These  letters  were  written  to  his  relatives.  Other  tes- 
timony consisted  of  certain  articles  of  agreement  and  papers  relat- 
ing to  business  transactions,  which  were  perhaps  written  by  otheiB* 
but  entered  into  by  him.  These  contracts  also  covei'ed  a  period 
from  April,  1879,  to  about  the  time  the  said  codicil  was  executed^ 
and  they  relate  to  contracts  for  the  building  of  houses  in  the  city 
of  Freeport  The  complainant  introduced  a  large  number  of  wit- 
nesses bearing  substantia  ly  the  same  relationship  to  tlie  testator 
as  those  introduced  by  the  defendants, — that  is.  neighbors,  asso- 
ciates, and  acquaintances, — who  gave  it  as  their  opinion  that  he 
was  not  of  sound  mind  and  memory.  While  the  evidence  of 
many  of  these  witnesses  on  either  side  is  of  very  little  importance^ 
either  by  reason  of  the  linited  opportunities  they  had  had  of  form- 
ing the  opinion,  or  because  of  the  indefiniteness  of  that  opinion^ 
there  is  such  testimony  on  eitiier  side  as,  uncontroverted,  would 
justify  a  finding  either  for  or  against  the  complainantg.  An(J 
therefore,  if  this  case  depended  upon  the  weight  of  that  oral  testi- 
mony alone,  this  coui-t,  under  a  long  line  of  well  considered  cases, 
would  not.  disturb  the  finding  and  decree  below,  even  though  we 
might,  as  an  original  proposition,  entertain  a  different  view  from 
tliat  reached  by  the  jury;  There  is,  however,  in  this  case,  as  we 
think,  such  evidence  of  intelligence  and   business  capacity  in  let« 
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tere  written  by  the  testator,  and  by  business  transactions  shown  to 
have  been  entered  into  by  him,  as  to  make  it  clear  to  our  minds 
tliat  he  was  capable  of  transacting  the  business  aflfairs  of  life.  It 
is  undisputed  that  before,  and  for  several  years,  at  least, 
after,  .  the  execution  of  this  codicil,  he  continued  to  trans- 
act business  with  the  same  intelligence  manifested  by  him 
in  the  foiTner  periods  of  his  life,  and  he  was  recognized,  so  far 
as  this  evidence  shows,  by  business  men,  contractoi^,  bankers, 
insurance  companies,  and  otliers  with  whom  he  came  in  contact, 
as  a  business  man,  the  same  as  he  had  always  been.  It  is  perhaps 
true  that  after  he  moved  irom  Freeport  to  near  Chicago,  many  of 
\\\s  business  transactions  in  Freeport  were  looked  after  by  his  son 
Thomas,  but  that  was  not  because  of  his  incapaciiy  to  attend  to 
them,  but  because  of  his  absence. 

Some  reliance  is  placed  by  the  complainant's  counsel  upon  the 
fact  that  certain  of  the  witnesses  spoke  of  the  old  gentleman  hav- 
ing received  a  partial  stroke  of  paralysis  in  the  spring  of  1879, 
and  an  efiEoit  is  made  to  date  his  mental  derangement  from  that 
time.  We  have  carefully  considered  all  the  evidence  bearing 
up<m  that  theory  ;  and  while  it  is  true  that  he  was  sick  at  that 
time,  confined  to  his  bed  for  a  short  period,  and  lingered  about  iiis 
house,  and  while  it  may  also  be  true  that  that  sickness  was  the  re- 
sult of  a  partial  stroke  of  paralysis,  the  evidence  is  convincing  that 
he  so  far  recovered  from  its  effect  as  to  become  remarkably  healthy 
and  vigorous  for  a  man  of  his  age,  boih  mentally  .and  physically. 
But  it  is  insisted  that  the  evidence  shows  that  the  codicil  was  exe- 
cuted by  the  overpersuasion  of  the  defendants  ;  that  one  or  more 
of  them  procured  it  to  be  prepared,  and  afterwards  executed,  with- 
out the  uninfluencd  desire  and  will  of  the  old  gentleman.  It  does 
ap|>ear  that  some  one  of  the  defendants  first  called  upon  a  relative 
and  attorney  at  law,  Charles  D.  Mitchell,  whose  office  was  in  the 
city  of  Chicago,  and  informed  him  of  a  desire  on  the  part  of  the 
testator  to  make  a  codicil  to  his  will  like  that  which  is  here  in 
controversy,  and  that  Mitchell  then  gave  such  party  a  rough  draft 
of  the  same;  that  subsequently  the  old  gentleman,  and  perhaps 
his  wife,  and  one  or  more  of  the  other  children,  went  to  the  office 
of  Mitchell,  where  the  testator  sisrned  the  codicil,  and  it  was  duly 
"witnessed  by  said  Mitclk'H  and  one  Jessie  B.  Barton.     We  think, 
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when  MitchelVs  testimony  is  fully  considered,  it  proves  no  sort  of 
undue  influence,  but  establishes  the  fact  that  Thompson  Wilcoxon 
executed  the  same  freely  and  voluntarily,  fully  understanding  its 
scope  and  purport,  and  giving  a  rational  motive  for  executing  it. 
He  testifies  that  at  the  time  it  was  executed  no  one  was  inmie- 
diutely  present,  and  that  he  explained  fully  his  reasons  for  making 
it,  which,  as  appears  from  the  codicil  itself,  grew  out  of  the  fact 
that  the  relative  Abigail  Wilcoxon  had  willed  to  him  and  his 
heirs  a  considerable  estate,  and,  as  he  miglit  die  before  she  did,  or 
as  she  might  conclude  to  change  her  will,  and  give  the  property 
to  one  or  more  of  the  children,  he  desired  that  an  equal  distribu- 
tion among  all  his  children  should  be  made,  taking  into  considera- 
tion that  estate,  whatever  it  might  be.  It  has  often  been  decided 
by  this  court,  as  well  as  others,  that  mere  persuasion  or  advice, 
however  importunate,  will  not  justify  the  setting  aside  of  a  will. 
{Dickie  V.  Carter,  42  III.  876;  Yoav.  AfcCord,  74  id.  83;  Sturte- 
vantv.  SiurteuanU  116  id.  840,  6  N.  R  428.)  Here,  we  think, 
the  most  that  can  be  said  from  all  the  evidence  bearing  upon  that 
subject  is  that  the  children  Mrs.  Proctor  arid  Mra.  Lemon,  or  one 
of  them,  rendered  more  or  less  assistance  to  their  father  in  making 
this  codicil ;  but  there  is  not,  so  far  as  we  have  been  able  to  find, 
a  particle  of  evidence  to  the  efiect  that  they  ever  requested,  much 
less  unduly  influenced,  him  to  make  it  And  to  hold  that  the 
act  was  not  his  own  voluntary  one  would  be  but  an  inference 
from  what  was  done,  which  we  think  is  wholly  unjustifiabla  But 
it  is  said  that  the  testator,  by  his  own  declarations,  admitted  that 
he  was  influenced  to  make  the  codicil ;  and  it  is  true  that  witnesses 
testified  that  in  conversation  with  him  about  tiie  mattei*  he  did 
express  regret  at  cutting  off  his  son  Thomas,  and  said,  in  effect, 
that  he  was  induced  to  do  so  by  others ;  but  in  the  same  connec- 
tion —  at  least  with  a  part  of  these  witnesses —  he  showed  what 
these  influences  were  which  induced  him  to  do  it,  and  clearly  ex- 
pressed the  fact  that  be  was  induced  to  do  so  because  of  what  had 
been  done,  or  what  he  feared  might  be  done,  by  Abigail  M.  Wil- 
coxon in  the  disposition  of  her  estate.  Giving  full  force  and  effect 
to  all  that  class  of  testimony,  we  cannot  hold  that  it  constitutes 
undue  influence,  within  the  meaning  of  the  law.  Our  conclusion^ 
therefore,  is  that  the  verdict  of  the  jury  on  the  issue  as  to  the 
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codicil  was  unaathorized  by  the  evidence,  and  should  have  been 
set  aside. 

Coming  now  to  the  question  as  to  the  validity  of  the  deed,  there 
is  no  evidence  in  this  record  that  there  was  any  undue  influence 
whatever  used  by  any  one  to  induce  the  making  of  that  deed.  In 
fact,  there  is  no  evidence  even  tending  to  show  that  the  defend- 
ants other  than  the  widow  who  joined  in  its  execution,  knew  that 
it  was  executed  at  the  time,  or  had  anything  whatever  to  do  with 
its  execution.  The  same  witness — Charles  D.  Mitchell — took  the 
acknowledgment  to  the  deed  as  a  notary  public,  which  is  in  the 
usual  form.  He  was  asked  no  question  whatever  about  its  execu- 
tion, or  the  circumstances  under  which  it  was  made.  To  sum  up 
the  evidence  bearing  upon  this  question  would  be  to  repeat  what 
we  have  already  said  in  regard  to  the  execution  of  the  codicil  to 
the  will.  It  seems  to  us  that  the  evidence  as  to  his  ability  to 
make  that  deed  at  the  time  of  its  execution  is  overwhelmingly  in 
favor  of  its  validity,  and  we  are  therefore  of  the  opinion  that  the 
chancellor  erred  in  his  finding  and  decree  upon  that  branch  of  the 
cause. 

Independent  of  what  we  have  said,  we  are  unable  to  see  upon 
what  theory  it  can  be  held  that  the  complainant  in  this  bill  lias 
any  standing  whatever  in  a  court  of  equity.  His  bill  recognizes 
the  validity  of  the  will  of  1852.  That  will,  as  we  have  already 
said,  in  the  most  comprehensi ve  and  unequivocal  terms,  gives  to 
Cyende  Wilcox  on,  absolutely  and  unconditionally,  all  the  prop- 
erty of  every  description  of  which  the  testator  should  die  seized. 
The  codicil  only  purports  to  express  a  further  desire  in  the  dispo- 
sition of  his  estate  if  his  wife  Cyende  should  die  before  he  did,  and 
expressly  reaffirms  the  bequest  made  in  the  original  will.  In  other 
words,  the  force  and  effect  of  the  codicil  depended  wholly  upon 
the  face  as  to  whether  or  not  the  wife  should  survive  him.  Tiie 
bill  itself  alleges  that  she  did  survive  him,  and  she  is  made  a  party 
thereto.  How,  then,  can  it  be  said  that  the  execution  of  this  codi- 
cil in  any  way  affected  the  rights  or  interests  of  Thomas  D.  Wil- 
coxon,  the  complainant  below?  Certainly  it  interferes  in  no  way 
with  any  devise  or  legacy  which  he  may  receive  from  Abigail  M. 
Wilcoxon.  because,  if  he  receive  any  such  devise  or  legacy,  he 
does  so  through  her  will,  and  independent  of  any  act  of  liia  father. 
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If  it  be  said  iliut  the  codicil  obstructs  his  right  to  receive  an  in- 
terest in  his  father's  estate,  the  answer  is  that  that  estate  is  wholly 
disposed  of  by  the  original  will,  vesting  it  in  the  widow,  Cyende 
Wilcoxon.  So  as  to  the  deed.  When  Thompson  Wilcoxon  died, 
that  moment,  under  the  provisions  of  his  will,  all  his  real  estate, 
both  in  law  and  in  equity,  vested  in  his  devisee,  Cyende  Wil- 
coxon, his  wife.  If  this  decree  should  stand,  holding  that  deed 
void  and  of  no  effect,  who  is  the  owner  of  the  land  ?  Certainly 
not  the  heirs  of  Thompson  Wilcoxon,  because,  by  a  will  the 
validity  of  which  is  not  questioned,  it  is  given  to  the  widow.  It 
certainly  will  not  be  denied  that  upon  the  affirmance  of  the  de- 
cree below  vacating  and  annulling  that  deed  she  might  instantly 
convey  it  to  the  same  children,  dispose  of  it  by  will,  or,  if  she 
should  die  intestate,  it  would  descend  to  her  heira  In  any  view, 
Thomas  D.  Wilcoxon  has  no  interest  whatever  in  this  litigation, 
and  can  practically  receive  no  benefit,  directly  or  indirectly,  from 
the  decrees  below,  and  for  that  reason,  as  well  as  because  they  are 
not  supported  by  the  evidence,  they  will  be  reversed,  and  the 
cause  remanded  to  the  Circuit  Court,  with  directions  to  dismiss 
the  bill. 

Reversed  and  remanded. 

Cartwright,  J.,  took  no  part 


N0TK.-SUIT  MUST  BE  BROUGHT  IN  THE  NAME  OP  THE  REAL 

PARTY  IN  INTEREST. 

The  object  of  requiring  the  action  to  be  brought  in  (he  name  of  the  real 
party  in  interest  was  to  give  full  effect  to  assignments  of  rights  of  action,  by 
permitting  and  requiring  every  assignee  to  sue  in  his  own  name.  The  consid- 
eration and  circumstances  of  tlie  transfer  may  be  important,  with  a  view  to 
settle  tlie  equities  and  establish  the  rights  of  others;  but  if  it  is  absolute  be- 
tween the  immediate  parties  to  it,  the  assignor  not  only  may,  but  must  bring 
the  action  in  his  own  name.  (Cummings  v.  Morris,  25  N.  Y.  625;  Allen  v. 
Brown,  44  id.  228;  Sheridan  v.  Mayor,  etc.,  68  id.  80 ) 

The  immediate  and  in  some  respects  the  most  important  consequence  of  the 
rule  that  * "  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest," is  this:  whenever  a  thing  in  action  is  assignable,  the  assignee  thereof 
must  sue  upon  it  in  his  own  name.     (Pomeroy  Remedies,  sec.  126.) 

The  idea  underlying  the  rules  here  laid  down,  is  that  the  rights  of  every 
person  who  has  an  interest  in  the  subject  matter  of  the  litigation  shall  be  dis- 
posed of  in  one  action.     To  secure  this  object,  the  code  has  not  only  provided 
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that  tbe  rights  of  all  the  parties  may  be  adjudicated  between  themselves,  but 
«Isj.  wheneyer  it  is  necessary,  new  parties  may  be  brought  in  at  any  stage  of 
t'le  action.     (1  Humsey  Pr.  105.) 

An  executor  or  administrator,  or  trustee  of  nn  express  trust,  or  a  person  ex- 
pressly authorized  by  statute  may  sue  without  joining  with  him  the  person  or 
ixr^jons  for  whose  benefit  the  action  is  prosecuted.  A  trustee  of  an  express 
trnst,  within  the  meaning  of  this  section,  shall  be  construed  to  include  a  person' 
with  whom,  or  in  whose  name  a  contract  was  made  for  the  benefit  of  another. 
(X.  Y.  Code  Civ.  Pro.  sec.  449;  Cal.  Code  Civ.  Pro.  sec.  869;  Ind.  Code  Civ. 
Pro.  sec.  4;  Minn.  Code  Civ.  Pro.  sec.  28;  Fla.  Code  Civ.  Pro.  sec.  64;  S.  C. 
Code  Civ.  Pro.  sec.  136;  Oregon  Code  Civ.  Pro.  sec.  29;  Dakota  Code  Civ. 
Pro.  sec.  66;  Nev.  Code  Civ.  Pro.  sec.  6;  Irlaho  Code  Civ.  Pro.  sec.  6;  Mont 
Code  Civ.  Pro.  sec.  6;  "Wyo.  Code  Civ.  Pro.  sec.  84.) 

"An  express  trust  is  simply  a  trust  created  by  the  direct  and  positive  acts  of 
the  parties,  by  some  writing,  or  deed,  or  will,  and  it  is  to  be  observed,  in  refer- 
ence to  section  4  of  the  code  (of  Indiana),  that  it  does  not  assume  to  define  the 
meaning  of  the  term  *  trustee  of  an  express  trust,'  in  its  general  sense;  it  simply 
declares  that  those  words,  within  the  meaning  of  the  section,  shall  be  construed 
to  include  a  person  with  whom,  or  in  whose  name',  a  contract  is  made  for  tbe 
benefit  of  another."  (Weaver  v.  Trustees,  etc.,  of  Wabash,  etc..  Canal  Co.,  2B 
Ind.  112.) 

In  another  case  it  was  said  :  "  In  order  to  constitute  a  trustee  of  an  express 
trust,  as  I  understand  the  statute,  there  must  be  some  express  agreement  to 
that  effect,  or  something  which  in  law  is  equivalent  to  such  an  agreement. 
The  case  of  factors  and  mercantile  agents  may  or  may  not  constitute  an  excep- 
tion under  the  custom  and  usage  of  merchants.  But  in  every  other  case  the 
trust  must,  I  think,  be  expressed,  by  some  agreement  of  the  parties,  not  neces- 
sarily, perhaps,  in  writing,  but  either  written  or  verbal,  according  to  the  nature 
of  the  transuciion."    (liobbios  v.  Deverill,  20  Wis.  142.) 

"One  who  contracts  merely  as  the  agent  of  another,  and  has  no  personal 
interest  in  the  contract,  is  not  the  trustee  of  an  express  trust  within  the  mean- 
ing of  tlie  statute,  and  cannot,  under  the  code,  sue  upon  such  contract  In  his 
own  name."  Of  course,  this  last  expression  must  be  taken  in  connection  with 
the  facts  of  the  case;  namely,  that  no  promise  is  made  to  the  plaintiff  individu* 
mlly.    (Rollins  v.  Fuller.  81  Ind.  255.) 

The  nature  of  an  express  trust,  and  the  classes  of  persons  embraced  within 
the  statutory  phrases  in  question,  were  determined  upon  great  consideraMon» 
by  the  New  York  Court  of  Appeals,  in  the  leading  case  of  Considerant  v. 
Brisbane  (22  N.  T.  889),  Judge  Dbnio  dissenting. 

The  prevailing  opinion  in  t»iat  case  says:  "It  is  intended  manifestly  to 
embrace  not  only  formal  trusts  declared  by  deed  inter  partes,  but  all  cases  in 
which  a  person  acting  in  behalf  of  a  third  party  enters  inio  a  written  express 
contract  with  another  either  in  his  individual  name,  without  descripti-»n,  or  in 
his  own  name  expressly  in  trust  for,  or  on  behalf  of.  or  for  the  benefit  of.  an- 
other, by  whatever  form  of  expression  such  trust  may  be  declared.  It  includes 
not  only  a  person  with  whom,  but  one  in  whosj  name,  a  contract  is  made  for 
the  benefit  of  another." 
Vol.  11—15 
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The  section  does  not  apply  to  aclions  by  executors  for  the  constructioa  of  a 
will.    In  such  an  action,  all  persons  claiming  under  the  will  must  be  parties. 
(Hobart  College  v.  Fitzhugh,  27  N.  Y.  130.) 

1  he  requhreuients  of  this  section  have  been  provocative  of  elaborate  discus- 
sion, but  after  much  tedious  research  tlie  conclusion  reached  by  the  New  York 
Court  of  Appeals  seems  to  have  been  generally  followed.  (See  City  Bank  of 
^ew  Haven  v.  Perkins,  29  N.  Y.  554  ;  Brown  v.  Penfleld,  3rt  id.  473.)  The 
remarks  of  Davieb,  Ch.  J.,  in  which  this  doctrine  was  reasserted,  were,  how- 
ever, mere  abiUr  dicta. 

The  contrary  doctrine  of  the  New  York  Supreme  Court,  although  asserted 
with  great  plausibility  by  Justice  James,  was  overruled  by  the  Court  of  Ap- 
peals in  1872,  on  an  opinion  by  Chief  Justice  Folger,  and  the  decisions  most  in 
vogue  may  now  l>e  regarded  as  sustaining  the  well  settled  principles  of  the  law 
merchant  |)ermittiug  the  holder  or  indorsee  of  negotiable  paper  to  prosecute 
the  action  in  his  own  name. 

Iowa  follows  New  York.  "  The  course  of  decision  in  this  state  establishes 
the  rule,  viz. ,  that  the  party  holding  the  legal  title  of  a  note  or  instrument  may 
sue  on  it,  though  he  be  an  agent  or  trustee,  and  liable  to  account  to  anotlier  for 
the  proceeds  of  the  recovery-;  but  he  is  open  in  such  a  case  to  any  defense 
which  may  exist  against  the  person  beneficially  interested.  "  (Cottle  v.  Ccle, 
20  Iowa,  481,  485.) 

In  strict  anUogy  with  the  subject  under  discussion  is  the  question  whether 
an  assignee,  to  whom  a  thing  in  action  has  been  transferred  by  an  assignment 
which  is  absolute  in  its  terms,  so  as  to  vest  in  him  the  entire  legal  tlllc,  but 
which,  by  means  of  a  contemporaneous  and  collateral  agreement,  is,  in  fact, 
rendered  conditional  or  partial,  is  the  real  party  in  interest.  It  is  now  settled 
by  a  great  preponderance  of  authority,  although  there  is  some  conflict,  that  if 
the  assignment,  whether  written  or  verbal,  of  anything  in  action  is  absolute  in 
its  terms,  so  that  by  virtue  thereof  the  entire  apparent  legal  title  vests  in  the 
assignee,  any  contemporaneous  collateral  agreement,  by  virtue  of  which  he  is 
to  receive  a  part  only  of  the  proce(  ds,  '*  and  is  to  acrount  to  the  assignor  or 
other  person  for  the  residue,  or  even  is  to  thus  account  for  tlie  whole  pro- 
ceeds, or  by  virtue  of  which  the  absolute  transfer  is  made  conditional  upon  the 
fact  of  recovery,  or  by  which  his  title  is  in  any  other  similar  manner  partial  or 
conditional,  "  does  not  render  him  any  the  less  the  real  party  in  interest ;  he  is 
entitled  to  sue  in  his  own  name,  whatever  collateral  arrangements  have  been 
made  lietween  him  and  the  assignor  respecting  the  proceeds.  The  debtor  ia 
completely  protected  by  the  assignment,  and  cannot  be  exposed  to  a  second 
action  brought  by  any  of  the  parties,  either  the  assignor  or  other,  to  whom  the 
assignee  is  bound  \o  account.  This  is  a  settled  doctrine  in  most  of  the  states. 
(See  Meeker  v.  Claghorn,  44  N.  Y.  849  ;  Wetmore  v.  San  Francisco,  44  Cal. 
294 ;  Durgin  v.  Ireland,  44  N.  Y.  822  ;  Castner  v.  Sumner,  2  Minn.  44  ;  Wil- 
liams V.  Norton.  8  Kans.  295  ;  Curtis  v.  Mohr,  18  Wis.  615 ;  Wilson  v.  Clark,. 
11  Ind.  885  ;  Allen  v.  Brown,  44  N.  Y.  228 ;  Cottle  v.  Cole.  20  Iowa.  481.) 

It  is  abundantly  settled  that  when  a  thing  in  action,  transferable  by  the  law, 
is  absolutely  assigned,  so  that  the  entire  ownership  passes  to  the  assignee  with- 
out condition  or  reservation,  and  the  legal  title  Is  fully  vested  in  him,  he  is  the 
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real  party  in  interest,  ami  may  sue  upon  it  in  his  own  name,  and  is,  in  fact,  the 
only  proper  party  to  bring  the  action— as  in  the  case  of  a  claim  for  the  use  and 
occupation  of  land  thus  assigned  (Mills  v.  Brackett,  1  Neb.  127; ;  a  partnership 
demand  transferred  by  the  other  partners  to  one  member  of  the  firm  (Canefoz 
T.  Anderson,  22  Mo.  947) ;  a  delivery  bond  taken  by  a  constable  for  the  deliver 
Sng  up  of  property  which  he  had  seized  on  execution  and  transferred  to  the 
plaintiff  in  the  action  (Waterman  v.  Frank,  21  Mo.  108  ;  and  see  Moorman  v. 
Collier.  82  Iowa,  188) ;  the  right  of  action  to  recover  damages  for  a  breach  of 
covenant  of  seizin  in  a  deed  of  conveyance  assigned  by  the  grantee  (VanDoren 
V.  Relfe,  20  Mo.  455  ;  Uttely  v.  Foy.  70  N.  0.  803)  ;  a  land  contract ;  a  claim 
for  borrowed  money  (Smith  v.  Schibel,  19  Mo.  140 ;  Knadler  v.  Sharp,  86 
Iowa,  282,  285). 


Wheeler  vs.  Brewster  et  al. 

[Supreme  Court  of  Errors  of  Connecticut.  June  25,  18d6  ;  68  Conn.   177, 

86  Atl.  Rep.  82.] 

Devise — After  acquired  property. 

1.  Every  devise  purporting  to  convey  all  of  the  real  property  of  the  testator 

will  be  construed  to  convey  all  that  belonged  to  him  at  the  time  of  his  de- 
cease, unless  a  contrary  intention  is  manifested  by  the  recitals  of  the  will 
itself. 

2.  The  law  will  not  presume  that  it  is  the  intention  of  a  testator  to  die  intes- 

tate as  to  some  portion  of  his  property,  but  rather  favors  the  view  that  he 
intended  to  make  a  valid  testamentary  disposition  of  all  that  lie  possessed. 
8.  Where  an  estate  for  life  is  given  to  the  testator's  widow  with  the  remainder 
over  at  her  death  to  a  brother,  the  latter,  if  dying  before  the  life  tenant, 
will  take  a  vested  estate  that  will  pass  in  fee  simple  to  his  devisee. 

Case  reserved  by  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  New  London. 

Hadlia  A.  HuU  and  William  F.  M.  Rogers,  For  Harriet  L. 
Brewster  et  al. 

Charles  H.  Briscoe  and  John  L.  Hunter,  for  Minnie  L.  Leonard, 

Fenn,  J. — This  is  a  cnse  reserved,  claiming  an  adjudication  as 
to  the  construction  and  effect  of  certain  sections  in  the  last  will  of 
George  S.  Brewster,  of  Stonington,  in  this  state.  The  will  was 
executed  in  1878,  and  the  testator  died  in  1882.  Seven  questions 
are  propounded,  the  first  three  of  which  relate  to  section  12  of  said 
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will,  which  is  in  these  words:  "  From  and  after  the  decease  of 
my  precious,  dearly-beloved  wifa,  Mnry  Lock  wood,  I  give  and 
bequeath  to  my  dear  brother,  William  E.,  the  residue  or  remainder 
of  my  renl  estate,  being  a  lot  of  land  adjoining  his  own."  At  the 
time  the  will  was  made  the  testator  owned  several  pieces  of  real 
estate.  The  use  of  most  of  these  he  gave  to  his  wife  for  life,  and 
all  of  them  he  disposed  of  in  fee,  except  the  lot  of  land,  valued  at 
$600,  adjoining  his  brother's  land,  as  stated  in  said  section  12. 
After  making  said  will  the  testator  purcliased,  and  owned  at  the 
time  of  his  death,  premises  known  as  the  *' Lewis  House, "  valued 
at  $1,500.  These  premises  did  not  join  the  land  of  the  testator's 
brother  William  E.,  or  the  lot  of  land  mentioned  in  section  12. 
The  testator's  wife,  Mary  Lockwood,  died  in  December,  1894 
The  brother  William  E.,  died  previously,  in  January,  1893,  leaving 
a  widow,  Harriet  L.  Brewster,  who,  under  the  will  of  her  husbarid, 
is  the  sole  devisee  and  legatee  of  all  his  estata  The  tliree  ques- 
tions above  referred  to  are:  **(1)  What  part  or  portion  of  tlie 
real  estate  of  the  said  George  S.  Brewster  was  covered  by  section  12 
of  his  said  will  ?  or,  in  other  words,  whether  it  included  tiie  said 
*  Lewis  Place.  *  (2)  Whether  said  devise  in  said  section  12  became 
vested  by  said  William's  surviving  the  testator,  and  whether  hia 
demise  before  the  death  of  the  life  tenant,  Mary  L.  Brewster, 
divested  him  of  his  estate  in  said  land.  (3)  Whether  tlie  land 
mentioned  in  section  12  of  said  George  Brewster  s  will  passed  to 
the  devisee  under  the  will  of  William  Brewster.  " 

Counsel,  in  support  of  the  contention  that  section  12  "  included 
the  said  Lewis  Place,  "  rely  upon  the  language  of  the  statute  (now 
Gen.  St  §  537),  and  to  the  construction  given  to  that  statute  in 
JJickerson's  Appeal,  (55  Conn.  228,  10  Atl.  19i,  and  15  Atl.  99). 
But  we  fail  to  see  how  much  aid  to  their  claim  is  derived  from 
these  sources.  The  statute  provides  that  "  every  devise,  purport- 
ing to  convey  all  the  real  estate  of  the  testator,  shall  be  construed 
to  convey  all  the  real  estate  belonorinor  to  him  at  the  time  of 
}iis  decease,  unless  it  shall  clearly  appear  by  his  will  that  he  in- 
tended otherwise."  The  will  thus  speaks  as  to  real  property,  as  it 
did  at  common  law  as  to  personal,  from  the  death  of  the  testator. 
But  the  question  remains,  does  tlie  devise  pnrpQrt  to  convey  all 
the  real  estate  of  the  testator?     In  Dickei-soiis  Appeal  (supra),  the 
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testatrix  made  a  devise  of  all  her  real  estate  in  the  town  of  West- 
port  to  one  person,  and  the  remainder  of  all  her  property,  real  and 
personal,  to  others.  She  then  owned  one  piece  of  real  estate  in 
said  town.  She  subsequently  acquired  another  piece,  which  she 
owned  at  the  time  of  her  death.  The  question  was  whether  the 
last  piece  passed  under  the  specific  devise.  This  court  held  that 
it  did-  But  this  was  on  the  ground,  as  distinctly  stated,  that 
'*  the  will  literally  meets  the  requirement  of  the  statute  that  it 
shall  be  a  devise  purporting  to  be  a  devise  of  all  the  real  estate  of 
the  testatrix,"  and  that  therefore  the  statute  was  applicable  in  de- 
termining whether  apt  words  in  all  their  parts  should  be  construed 
as  relating  to  what,  at  the  time  of  the  testator's  death,  answered 
to  the  description  given.  In  the  case  before  us  the  testator,  in 
making  this  twelfth  section  of  his  will,  knew  that  he  had  disposed 
of  all  his  other  real  estate,  except  the  minor  item,  the  lot  adjoining 
his  brother's,  and  even  of  that  he  had  given  to  his  wife  the  use 
for  lifa  He,  therefore,  as  we  think,  used  the  words  "  the  residue 
or  remainder  of  my  real  estate,"  as  he  used  the  other  words,  "  be- 
ing a  lot  of  land  adjoining  his  own,"  merely  as  descriptive  of  this 
particular  land.  He  knew  where  the  land  was  situated.  He 
knew,  also,  that  it  was  the  only  land  he  then  had  which  he  had 
not  disposed  of  by  other  provisions.  He  stated  or  referred  to 
both  facts,  and  with  the  same  purpose  of  description.  If  it  be 
said  that  the  devises  as  a  whole  purported  "  to  convey  all  the 
real  estate  of  the  testator,"  this  is  true.  But  these  devises  were 
not  as  a  whole,  or  mainly,  to  the  brother,  and  do  not  purport  to 
convey  it  to  him.  Even  if  the  intendment  which  is  sometimes, 
perhaps  too  often,  said  to  exist  against  holding  a  man  to  be  intes- 
tate as  to  a  portion  of  his  property,  should  ever  prevail  against 
the  contrary  intendments,  in  favor  of  an  heir,  not  to  be  defeated 
of  his  statutory  and  distributive  rights  unless  by  apt  words,  it  will 
not  avail  here;  for,  granting  that  the  testator  intended  to  convey 
by  his  will  all  the  property,  real  and  personal,  which  he  owned  at 
the  time  of  his  decease,  and  that  he  has  failed  to  do  so  as  to  this 
after-acquired  Lewis  property,  unless  it  passes  under  this  clause, 
which  seems  to  us  a  most  liberal  concession,  it  still  remains  evi- 
dent to  our  minds  that  he  intended  this  devisee  to  have  only  this 
particularly  described  and  specified  lot 
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The  will  in  question  is  too  long  to  justify  its  recital  in  full 
hera  Nor  is  it  necessary* .  It  is  most  peculiar  in  many  of  its  ex- 
pressions and  provision&  But,  in  reference  to  the  disposition  of 
the  real  estate,  the  condition  of  mind  of  the  testator  at  the  time  of 
the  execution  appears  to  us  to  be  obvious.  He  fully  understood 
the  items  which  it  included,  and  the  disposition  he  wished  to  make 
of  each  of  them.  The  contingency  that  such  items  might,  at  tiie 
time  of  his  death,  be  varied,  by  sale  or  purchase,  did  not  enter  his 
contemplation.  Ilis  real  language  is  entirely  equivalent  in  effect 
to  what  it  would  have  been  if  he  had  said :  '*!  have  four  pieces 
of  real  estate  (describing  and  numbering  each).  I  dispose  of  them 
as  follows :  No.  1  to  A. ;  No.  2  to  B. ;  No.  8  to  C. ;  the  remaining 
piece  to  D.  "  Now,  at  the  time  of  his  death,  he  had  all  these,  and 
another  piece.  No.  5.  How  can  this  pass  to  D.  ?  It  is  true  that  it 
will  not  pass  to  either  A.,  B.,  or  C.  True,  also,  that  if  it  does  not 
pass  to  D.,  it  will  be  intestate:  But  the  testator  has  not  willed  it 
to  D.  Instead  of  calling  it  the  "  fourth, "  he  did  style  it,  in  effect, 
his  '*  remaining*'  land.  But  we  think  that  the  latter  word  was 
used  only  as  the  equivalent  of  the  former,  and  that  to  give  it  any 
other  construction  would  be  to  make  a  will  for  the  testator  which 
he  neither  made  nor  intended  to  make  for  himself.  This  cannot 
be.  A  strong  light  is  thrown  on  the  meaning  of  the  twelfth  section 
by  the  language  which  immediately  follows  it  in  the  thirteenth. 
In  that  he  proceeds  to  dispose  of  "  the  residue  or  remainder  of  my 
personal  estate  of  which  I  shall  die  seized  and  possessed,  or  to 
which  I  shall  be  entitled  at  the  time  of  my  decease.  "  The  ex- 
press reference  here  to  after  acquireil  personal  estate  is  a  decided 
indication  that  he  did  not,  by  the  terms  used  in  the  preceding 
section,  intend  to  devise  after  acquired  real  estate.  Had  the  will 
boen  drawn  by  a  lawyer,  it  might  be  ai-gued  that  the  residuary  dis- 
|)Osition  in  the  twelftli  section  was  shortened,  in  view  of  the  pro- 
visions of  Gen.  St  (§  637):  but  it  is  evident  that  it  was  wholly  the 
work  of  the  testator  himself.  If  that  statute  be  again  invoked  in 
opposition  to  these  views,  the  answer  may  be,  either  that,  if  the 
.will  as  a  whole  shall  be  taken  as  a  devise,  within  the  meaninsr  of 
the  statute, — that  it  purports  to  convey  all  the  real  estate  of  the 
testator,  and  must  be  construed  to  convev  all  that  belonged  to 
him  at  the  time  of  his  decease, — such  construction  is  inoperative, 
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since,  while  it  is  held  that  it  conveys  all,  it  cannot  be  known  to 
whom  such  conveyance  is  made ;  or  the  answer  may  be  that  such 
construction  should  not  be  made  at  all,  because  it  clearly  appears 
by  the  will  that  the  testator  intended  otherwise.  Our  conclusion 
is  that  the  Lewis  place  was  not  covered  or  included  under  the 
provisions  of  section  12.  But  that  the  lot  of  land  described  in 
said  section  became  vested  by  said  William's  surviving  the  testator, 
and  that  his  death  before  that  of  the  life  tenant  did  not  divest  him 
of  his  estate,  but  that  it  passed,  as  a  vested  estate  in  fee  simple,  to 
f  he  devisee  under  his  will,  appears  too  plain  to  require  discussion  or 
the  statement  of  reasons.  Indeed,  this  was  conceded  in  the  hearing 
before  us,  and  no  claim  to  the  contrary  made. 

The  next  question  presented  is :  "  (4)  What  construction  should 
be  put  upon  sections  6,  9,  and  13  of  said  George  S.  Brewster's 
will  ?  anpl  whether,  after  satisfying  the  provisions  of  sections  6 
and  9  of  said  will,  any  property  remained  to  pass,  under  said  sec- 
tion 18,  to  the  persons  named  therein.  "  By  the  sixth  section  of 
the  will  the  testator  gave  to  his  wife,  absolutely,  one-half  of  all  his 
personal  property  not  afterwards  disposed  of  in  bis  will.  By  the 
seventh  section  he  gave  to  his  said  wife  the  use,  improvement,  and 
income,  for  and  during  her  natural  life,  '^  of  all  the  residue  of  my 
estate,  real,  personal,  or  mixed,  of  which  I  shall  die  seized  and 
possessed,''  not  thereafter  disposed  of  in  his  will.  In  the  ninth 
section,  after  other  gifts  to  take  effect  after  the  decease  of  the 
testator's  wife  he  said :  ^'  I  also  give  and  bequeath  to  my  daughter, 
Minnie  Lock  wood,  the  one-half  of  the  residue  or  remainder  of  my 
personal  estate, "  to  be  hers  absolutely.  In  the  thirteenth  section 
he  provided  what  disposition  should  be  made  of  the  **  residue  and 
remainder"  of  his  personal  estate.  The  question  presented,  there- 
fore, amounts  to  this:  The  testator  having  given  his  wife  one- 
half  of  his  personal  estate  absolutely,  and  the  life  use  of  the  other 
half,  should  the  absolute  gift  to  Minnie  Lock  wood  be  construed  to 
include  the  entire  personal  property,  of  which  the  wife  had  the 
life  use,  or  only  half  of  it  ?  If  the  former  construction  be  adopted, 
section  13  becomes  inoperative,  as  nothing  remains  to  puss  under 
its  provisiona  But,  notwithstanding  such  result  would  follow, 
we  have  reached  the  conclusion  that  this  is  the  proper  construction 
to  be  given  to   the  will,  and  that  it  effectuates  the  testators  true 
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intent  Since  there  are  other  sections  of  the  will  than  those  above 
referred  to,  which  contain  bequests  of  certain  articles  or  items  of 
personal  property,  the  bequest  to  the  wife  in- section  6  is,  in  fact,, 
of  one-half  of  the  residue  of  such  property.  The  devise  and  be- 
quest in  section  7  is  of  the  other  half  for  life.  The  language  in 
section  9,  '*ot  the  one-half  of  the  residue  and  remainder  of  my  per- 
sonal astate,  "  limited  to  take  effect  after  the  decease  of  the  wife, 
is  in  entirely  apt  terms  to  include  and  convey  this  latter  half.  In 
the  thirteenth  section  no  suggestion  is  made  that  the  gifts  there 
provided  for  are  not  to  take  effect  until  after  the  death  of  the  testator's 
wife.  Such  statement  is  made  in  several  other  sections  of  the 
will — in  every  place  where  relevant  and  proper.  We  think  that 
the  testator  meant  that  the  personal  property  of  which  the. wife 
was  given  only  the  use  for  life  should,  at  her  decease,  go  and  be- 
long to  Minnie  Lockwood. 

This  conclusion  disposes  of  the  fifth  question,  "What  dis- 
position shall  be  made  of  the  shares  named  in  section  13,  not  be- 
queathed or  disposed  of  ?"  No  effect  can  be  given  to  such  sec- 
tion. It  also  disposes  of  the  sixth  question,  which  relates  to  the 
construction  of  section  16  of  the  will,  providing  what  shall  be 
done  in  case  of  the  decease  of  one  of  the  legatees  named  in  section 
18;  also  of  question  seven,  practically  relating  to  the  same  matter. 
Counsel  did  not  treat  the  question  as  to  the  construction  to  be  put 
upon  the  ninth  clause  as  involving  any  inquiry  concerning  the 
effect  u{K)n  its  pn)visions  of  the  former  statute  of  perpetuities,  and 
we  therefore  have  given  that  matter  no  consideration. 
.  The  Superior  Court  is  advised  :  (1)  The  "Lewis  place"  is  not 
covered  by  or  included  in  the  provisions  of  section  12  of  said  will,. 
but  only  the  lot  of  land  adj  )ining  that  of  the  devisee  Said  de- 
vise became  vested  by  said  devisee  surviving  the  testator,  and  wss 
not  divested  by  his  demise  before  the  life  tenant  Being  vested 
in  said  devisee,  William  Brewster,  it  passed  to  the  devisee  under 
his  will.  (2)  Sections  6.  9  and  13  of  the  will  in  question  should 
be  so  construed  as  to  give  Minnie  Lockwood,  absolutely,  after  the 
death  of  the  testator's  wife,  all  the  personal  property  of  which  she^ 
the  testator's  wife,  was  given  the  use  for  her  life  Nothing  passed 
under  section  18. 

The  other  judges  concurred. 
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In  be  Jackson's  Estate. 

[Supreme  Court  of  Pennsylvania,  Jan.  4, 1897;  179  Pa.  St.  77,  86  All.  Rep.  156.] 

Construction  of  wills — Fee  simple  estate 

1.  The  principle  that  the  devise  of  a  fee  absolute  in  the  first  instance  cannot  be 

reduced  to  a  life  estate  unless  the  intention  to  effect  this  result  is  reason- 
ably certain,  should  be  sustained  in  all  cases,  although  there  are  no  words 
of  inheritance  or  perpetuity  employed  by  the  testator. 

2.  The  established  rules  of  construction  are  in  favor  of  the  first,  rather  than  of 

the  second  taker;  —  of  an  absolute  or  vested  estate,  rather  than  of  a  de- 
feasible or  contingent  one;  — of  a  general  or  primary  intent,  rather  than  of 
a  particular  or  secondary  one. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a  term 
held  in  and  for  the  county  of  Beaver. 

The  opinion  of  the  Orphans'  Court  is  as  follows  (WiCKHAM, 
P.  J.) : 

"  James  Jackson,  in  and  by  his  last  will  and  testament,  provided, 

inter  aJia,  as  follows:     *I  will  and  bequeath  to  my  son,  Robert 

Jackson,  and  to  my  daughter,  Catherine  Jackson,  the  **  Homestead 

farm,"  of  ninety  acres,  with  all  the  farming  utensils,  stock,  horses, 

cows,  and  young  stock,  and  household  and  kitchen  furniture,  to 

each  share  and  share  alike.     And   if  my  daughter  Catherine  dies 

unmarried,  her  brother  Robert  shall  have  what  remains  of  her 

share  of  my  property ;  and  if  she  raarrie?*,  then  her  brother  Robert 

shall  pay  her  one  thousand  dollars  as  her  share  of  my  said  estate. 

Also,  to  my  son  Robert  and  my  daughter  Catherine  my  farm  of 

twenty-two  acres,  more  or  less,  situate  in  the  same  township  as 

Homestead  farm,  known  as  the  '*  Webber  fann."     And  I  charge 

my  son  Robert  and  daughter  Catherine  with  the  support  of  my 

little  grandson,  Willie  Webber  Jackson  ;  that  they  give  him  a 

good  moral  training,  and  send  him  to  the  public  school,  and  give 

him  one  year's  schooling,  before  he  is  twenty-one  years  of  age,  at 

some  good  select  or  parochial  school.    And  to  my  daughter  Sarah, 

now  Mrn.  Henry  Potter,  I  will  and  bequeath  nine  hundred  dollars 

($900),  to  be  paid  out  of  my  estate,  by  my  son  Robert  and  Kate» 

in  one  year  after  my  death.*     From  the  statement  of  facts,  agreed 
Vol.  11—16 


122  PROBATE  REPORTS  ANNOTATED. 

on  by  counsel,  it  appears  that  James  Jackson,  at  the  time  of  his 
death,  was  over  seventy-eight  years  old.  His  daughter  Catherine 
was  about  fifty-one,  and  Willie  Webber  Jackson  about  twelve. 
The  testator  outlived  his  wife  some  ten  yeai-s.  Catherine  lived 
with  her  father  until  his  decease.  That  she  was  a  faithful  and 
trusted  daughter  is  evident  from  this  fact,  and  the  further  fact  that 
the  testator  deemed  her  worthy  to  take  an  important  part  in  the 
mental  and  moral  training  of  his  grandson.  At  the  time  the  will 
was  signed,  the  ninety  acre-tract  of  land  was  worth  about  $5,400, 
and  the  twenty-two  acre-tract  about  $800.  A  first  glance  at  this 
will  recalls  Coke  s  remark,  which  is  as  true  to-day  as  when  it  was 
uttered,  *  Wills  and  the  construction  of  them  do  more  perplex  a 
man  than  any  other  learning,  and  to  make  a  certain  construction 
of  them,  this  exceditjurisprudejiium  artem.^  The  interpretation  con- 
tended for  by  Rol>ert  Jackson  would,  if  adopted,  result  in  de|)riv- 
ing  his  sister  Catherine  of  all  benefit  under  the  will.  If  she  do 
not  marry,  the  absolute  interest  in  the  personalty  and  the  fee  sim- 
ple in  the  realty,  given  her  by  the  first  words  of  the  devising 
clause,  will  be  reduced  to  a  life  estate,  and,  if  she  do  marry,  she 
shall  forfeit  everything  save  the  substitutionary  bequest  of  $1,000, 
— a  sum  insufficient  to  enable  her  to  meet  the  charges  imposed  on 
her  by  the  will.  Obviously,  some  construction  should  be  sought 
for  which  will  not  work  such  seeming  injustice,  and  which  will 
effectuate  what,  looking  at  all  tlie  surroundings,  we  have  every 
reason  to  believe  was  the  testators  main  intent  It  is  impossible 
not  to  think  that  he  had  it  in  his  mind  to  substantiallv  benefit 
the  faithful  daughter,  who,  it  appears,  had  spent  the  best  years  of 
her  life  in  his  service.  The  will  shows  a  desire  and  intention  on 
the  testator's  part  to  provide  fairly  for  each  of  his  children.  It  is 
hardly  possible  that,  as  to  Catherine,  his  ])urpose  was  to  give  with 
one  hand  and  take  away  with  the  other;  nor  can  we  reasonably 
suppose  that  he  would  expect  her  to  actually  pay  out  in  money, 
not  counting  the  labor  and  anxiety  attending  the  care  and  educa- 
tion of  her  nephew,  more  than  the  value  of  the  life  estate,  or  the 
$1,000  legacy.  In  construing  this  will,  three  general  rules,  now 
so  well  established  and  known  that  no  authorities  need  be  cited 
in  their  support,  should  be  kept  in  view  :  First  that  the  first 
laker  is  the  favorite  of  the  law  ;  second,  that  a  particular  intent 
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shoald  yield  to  a  general  one ;  thiixl,  that,  where  a  devisee  is  sub- 
jected to  a  charge  or  burden  which  it  is  unreasonable  to  think 
would  have  been  imposed  unless  ihe  estate  given  was  intended  to 
be  a  fee  simple,  all  doubts  should  be  resolved  in  favor  of  the 
devisee.  It  should  also  be  kept  in  mind  that  *  every  will  is  to  be 
construed  fixHii  its  four  corners  to  arrive  at  the  true  intention  of 
the  testator.  Decisions  upon  other  wills  may  assist,  but  cannot 
control,  the  construction/  {Foxs  Appeal^  99  Pa.  St  882.)  Giv- 
ing due  effect  to  the  principles  of  interpretation  just  mentioned,  I 
conclude  that  the  words,  *  And  if  my  daughter  Catherine  dies  un- 
married, lier  brother  Robert  shall  have  what  remains  of  my  prop- 
erty; and  if  she  marries,  then  her  brotlier  Robert  shall  pay  her 
$1,000  as  her  share  of  my  estate,'  should  be  governed  by  tlie  rule 
of  construction  recognized  in  Biddle's  Estate  (28  Pa.  St  69) ; 
Skhoonmaker  v.  Stocktons  Adrrir  (87  id.  461);  FuUon  v.  Fulton 
(2  Grant,  Gas.  28);  Fahrney  v.  Holsinger  (65  id  3S8);  Mkkley's 
Appeal  (92  id.  515);  King  v.  Frick  (135  id.  576,  19  Atl. 
951)  ;  and  other  casea  Thus  construed,  the  language  quoted  re- 
fers tf)  a  marrying  or  dying  unmarried  during  the  testators  life- 
time, and  not  after.  It  may  be  urged,  in*  opposition  to  this  view, 
that  the  words,  *  what  remains  of  her  share,'  suggest  actual  posses- 
sion by  Catherine,  which  could  not  take  place  until  after  the  testa- 
tor's decease.  This,  however,  is  not  a  necessary  inference.  In 
King  v.  Frick  (supra)  the  languag**  of  the  will  was,  *  If  my  said 
son  should  die  without  children,  grandchildren,  or  wife  living, 
then  his  portion  of  his  estate,  under  this  will,  and  any  increa«»e 
thereof,  I  bequeath  and  devise  as  follows.*  Looking  at  the  context 
of  the  will,  in  that  case,  the  words  *  any  increase  thereof  will  be 
found  much  more  suggestive  of  the  idea  above  mentioned  than 
are  the  words  here  under  consideration,  and  yet  they  were  given 
no  effect  An  ambiguous  term  should  not  be  alloweil  to  defeat 
a  wise  and  just  rule  of  construction.  Perhafw  the  construction 
here  adopted  is  not  the  only  one  which  can  be  argued  for  with 
some  show  of  reason.  I  think,  however,  that  it  is  more  fair  in  its 
results,  and  in  better  accordance  with  the  testator's  general  intent, 
than  any  other.  Moreover,  it  is  indirectly  in  harmony  with  de- 
cided cases.  It  may  be  observed  that  tlie  will  makes  no  express 
disposition  of  Catherine's  original  share  in  case  of  her  marriage. 
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While,  ill  that  event,  Robert  was  required  to  pay  her  the  $1,000, 
his  right  to  anything  more  than  a  share,  under  the  intestate  laws, 
of  what  she  would  have  to  forego,  is  left  wholly  to  implication. 
But  this  is  a  question  which  can  have  no  practical  interest,  for  him 
6r  anyone  else,  unless  his  construction  be  the  correct  one.  The 
objection  to  the  jurisdiction  of  the  court,  set  up  in  the  last  para- 
graph of  the  answer,  is  met  by  Act  May  9,  1889  (P.  L.  146). 
And  now,  to  wit,  May  1,  1893,  the  answer  of  Robert  Jackson 
is  overruled,  and  an  inquest  awarded." 

John  3L  Buchanan,  Alfred  P.  Marshall^  and    William    4.  M 
Connelly  for  appellant. 

Louis  E,   Grim^  and  David  S,  Nangle,  for  appellea 

Fell,  J. — In  the  case  oiJessup  v.  Smuck  (16  Pa.  St.  827),  relied 
on  by  the  appellant,  the  son  whose  estate  was  held  to  be  limited 
was  treated  in  the  will  as  living  at  a  period  subsequent  to  the 
death  of  the  testator,  and  the  terms  in  which  the  contingency  and 
limitation  were  expressed  were  considered  as  repelling  the  infer- 
ence that  the  testator  contemplated  the  death  of  the  first  taker  be- 
fore his  own.  The  principle  that  the  devise  of  a  fee  absolute  in 
the  first  instance  cannot  be  reduced  to  an  estate  for  life  unless  tlie 
intention  to  do  so  is  clear  is  recognized  in  the  opinion,  and  the 
case  is  not  in  conflict  with  the  rule  of  construction,  so  often  stated 
in  our  cases,  from  Biddle's  Estate  (28  Pa,  St  59)  to  Mitchell  v. 
Railway  Co,  (165  id.  645,  81  Atl.  67),  that  where  the  gift  is 
plainly  a  fee  simple,  to  taice  effect  immediately  in  possession,  a 
devise  over  in  case  of  the  death  of  the  first  taker  means  his  death 
in  the  lifetime  of  the  testator.  The  decision  of  the  learned  judge 
of  the  Orphans'  Court  is  in  liarmony  with  the  general  rules  of 
construction,  and  with  the  act  of  April  8,  1833,  which  provides 
that  *^al[  devises  of  real  estate  shall  pass  the  whole  estate  of 
the  testator  in  the  premises  devised,  although  there  are  no 
wonls  of  inheritance  or  perpetuity,  unless  it  appears  by  a  de- 
vise over  or  by  words  of  limitation  or  otherwise  in  the  will  that 
the  testator  intended  to  devise  a  less  estate.  The  construction,  if 
it  is  necessary  to  resort  to  the  established  rtiles,  should  be  in  favor 
of  the  first,  rather  than  of  the  second,  taker;  of  an  absolute  or 
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vested  estate,  rather  than  of  a  defeasible  or  contingent  one;  of  a 
general  or  primary  intent,  rather  than  ot  a  particular  or  secondary 
one.  {Smitlis  Appeal,  23  Pa.  Sl  9  ;  Utters  Estate,  id.  381 ;  Letch* 
toorOis  Appeal,  80  id.  175 ;  Womratli  v.  McCormick,  51  id.  504.) 
This  construction,  we  think,  gives  effect  to  the  actual  intent  The 
real  estate  devised  by  the  testator  to  his  daughter  was  worth  about 
$6,200.  The  stock  on  the  farm  was  owned  by  the  son.  The  tes- 
tator's daughter  had  always  lived  with  him,  and  for  ten  yeara  had 
had  sole  charge  of  his  house.  Her  proportion  of  the  charges  im- 
posed— the  payment  of  the  legacy  to  another  daughter,  and  the 
maintenance  and  education  of  the  testator's  grandson  —  amounted 
to  more  than  the  value  of  a  life  estate  in  one-half  of  the  farm ; 
and,  unless  this  construction  be  given,  she  takes  nothing  of  value 
under  the  provisions  of  a  will  certainly  intended  to  be  of  sub- 
stantial benefit  to  her.  The  implication  arising  from  the  words 
*'  what  remains"  is  that  she  had  an  unlimited  power  of  disposal, 
which  is  inconsistent  with  the  existence  of  a  valid  limitation  over. 
In  the  first  instance,  he  gives  her  a  vested  estate  unlimited  in 
point  of  duration  ;  and  that  the  subsequent  provisions  were  meant 
to  become  operative  only  in  the  event  of  her  death  in  his  lifetime 
is  quite  as  probable  as  any  other  supposition.  There  is,  at  le  ast 
no  clear  evidence  of  a  contrary  intent,  and  the  law  regards  with 
disfavor  conditions  subsequent  divesting  or  reducing  a  vested  es- 
tata  The  assignments  of  error  are  overruled,  and  the  order  of 
the  Orphans'  Court  is  affirmed,  at  the  cost  of  the  appellant. 
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[Ck>urt  of  AppealB  of  New  Tork,  May  4.  1897;  153  N.  Y.  63 ,  46  N.  E.  Rep 

1039.] 

Annuities — Income — Bequest. 

It  is  well  settled  that  the  bequest  of  the  interest  on  a  particular  sum  will  not 
be  con&tnied  as  equivalent  to  givins:  &Q  annuity  of  the  same  amount  al- 
thoa^h  payable  annually  ;  but  it  will  be  regarded  simply  as  the  gift  of  the 
Income  or  interest  of  that  amount. 
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Appeal  from  an  order  of  the  Supreme  Oourt  entered  at  a  Gen 
eral  Term  held  in  and  for  the  third  department 

Richard  L.  Handy  for  appellanta 

L,  B.  Pike  and  Oeorge  M.  Wright,  for  respondent 

Haight,  J. — Siliw  H.  Dewey  died  on  the  12th  day  of  Decern* 
hQVy   1884,   leaving,  him  Hurviving,   the   petitioner,    Caroline    J. 
Dewey,  his  widow,  and  Elizabeth  R  Barber,  wife  of  George  K 
Barber,  his  only  child  and  heir  at  hiw.     He  left  a  last  will  and 
testament,  which  has  been  duly  admitted  to  probate,  in  which  he 
directed  his  executors  to  pay  his  funeral  expenses  and  just  debts, 
lie  then  gave  to  his  wife,  during  her  natural  life,  his  household 
and  table  furniture,  bedding,  pictures,  and  household  ornaments, 
and  then,  by  the  third  clause,  he  provided  as  follows:     *^I  give, 
devise,  and  bequeath  to  my  said  wife,  Caroline  J.  Dewey,  the  in- 
terest upon  the  sum  of  twelve  thousand  dollars,  to  be  paid  to  her 
annually  during  the  period  of  her  natural  life  by  my  executors, 
hereinafter  named,  said  sum  to  be  in  lieu  of  her  dower  interest  in 
my  real  estate. ''     Then  follow  provisions  for  his  sister,  Almira 
Sawyer,  and  a  legacy  to  hi:4  nephew,  John  Andrew  Corbin.      By 
tiie  sixth  clause  he  devises  and  bequeaths  '*a!l  the  rest,  residue, 
and  remainder  of  my  property,  after  the  payment  of  the  legacies, 
charges,  bequests,  and  clevises    hereinbefore    mentioned,  to   my 
daughter,  Elizabeth  R  Barber,  wife  of  George  Edward  Barber, 
and,  in  case  of  her  death  before  my  own,  to  the  heirs  of  her  body.  '* 
He  then  designates  and  appoints  as  his  executors,  '*  to  carry  the 
provisions  of  this  will  into  effect,  Martin  V.  B.  Stetson,  of  Cham- 
plain,  N.  Y.,  and  Gtjorge  Edward  Barber,  of  Plattsburgh,  N.  Y., 
with  leave  to  sell  or  dispose  of  my  real  and  personal  property  not 
otherwise    disposed  of,  as  in  their  judgment  may  seem    best " 
Upon  the  accounting  the  surrogate  allowed  the  widow  the  entire 
net  income  from  the  estate  after  paying  the  testator's  debts  and 
f  unenil  expenses,  but  the  amount  of  such  income  was  considerably 
less  than  the  interest  upon  $12,000  at  six  per  cent     The  surrogate 
construed  the  provisions  of  the  third  clause  of  the  will  as  meaning 
income.     The  General  Term  was  of  the  opinion  that  it  provided 
an  annuity  of  $720  per  year. 
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If  the  construction  of  the  will  given  by  the  General  Term  is  cor- 
rect,  it  follows  that  the  diSerenoe  between  the  annual  income  and 
the  annaity  mast  be  made  up  out  of  the  carpus  of  the  estate. 
Was  such  the  intention  of  the  testator?  We  think  not  It  is 
true  that  there  was  no  specific  devise  over  of  the  remainder  of  the 
$12,000  upon  which  the  widow  was  to  have  the  interest  daring 
her  life,  but  it  was  included  in  the  general  residuary  clause,  which 
gave  all  tlie  residue  and  remainder  of  the  testator's  property  to  his 
daughter.  At  the  time  the  testator  made  his  will,  it  appears  that 
he  8uppo8e<l  that  his  property  amounted  to  between  $16,000  and 
$17,000,  and  that  there  would  be  ample  to  provide  for  the  persona 
whom  he  regaixled  as  the  proper  subjects  of  his  bounty,  and  that 
the  provisions  made  by  him  for  them  would  not  impair  the  corpus 
of  his  estate.  He  does  not  in  express  language  invest  his  execu* 
tors  with  the  powers  of  trustees.  He  does,  however,  require  them 
to  carry  the  provisions  of  his  will  into  effect,  and  gives  them  the 
power  to  sell  or  dispose  of  his  real  or  personal  property  as,  in 
their  judgment,  may  seem  best  The  third  clause  of  the  will  re^ 
quired  them  to  annually  pay  to  his  widow  the  interest  upon 
$12,000.  This  neceasitated  an  investment  so  that  the  $12,000 
would  eani  an  income.  This  duty  was  imposed  upon  them  as 
executors.  It  was  an  active  duty,  and  such  as  usually  pertains  to 
the  office  of  trustees,  and  such  they  must  be  deemed  to  be  for  the 
|)erformance  of  these  duties.  {Tobias  y,  Keicham,  32  N.  Y.  819; 
Robert  v.  Oornmg,  89  id.  225;  Ward  v.  Ward,  105  id.  68,  74,  11 
N.  E.  878.) 

The  bequest  to  the  widow  is  of  the  interest  upon  the  sum  of 
$12,000  to  be  paid  to  her  annually  during  the  period  of  her  nat^ 
ural  lifa  Does  the  word  ** interest"  mean  an  annuity,  or  does  it 
mean  income  ?  Redfield  on  the  Law  of  Wills  ([)art  two,  p.  458 
ed.  1866)  says:  ''It  seems  to  be  well  settled  in  the  American 
courts  that,  as  a  general  thing,  the  bequest  of  the  interest  on  apar^ 
ticular  sum  will  not  be  construed  the  same  as  giving  an  annuity 
of  the  same  amount,  although  payable  annually;  but  it  will  be  re* 
garded  simply  as  the  gift  of  the  income  or  interest  of  that  amount'* 
In  the  case  of  Whilson  v.  Whitson  (58  N.  Y.  479),  the  will  be- 
queathed  to  the  testator's  wife  ''  the  life  use  of  the  sum  of  $10,000, 
directing  my  executors  to  semiaimually  pay  to  her  the  lawful  in« 
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terest  of  the  said  sum  of  $10,000  from  the  date  of  mj  death.  *» 
In  that  case  this  court  held  that  the  testator  meant  income,  and 
not  an  annuity.  It  appears  to  us  that  that  case  is  controlling 
upon  the  question  we  now  have  under  consideration.  In  that  case 
the  executors  were  directed  to  pay  the  widow  the  lawful  interest 
semiannually.  In  this  case  they  are  required  to  pay  over  the  in- 
terest annually.  While  the  wording  is  different,  the  meaning  in 
the  two  wills  appears  to  be  the  same.  It  is  contended  that  this 
case  is  distinguishable,  for  the  reason  that  in  that  case  the  devise 
over  was  to  the  heirs  of  the  widow,  while  in  this  case  it  is  to  the 
daughter  of  the  testator,  but  it  does  not  appear  to  us  that  this 
makes  any  difference.  We  have  carefully  examined  the  numer- 
ous authorities  cited  by  the  respondent  It  may  be  difficult  to 
harmonize  those  of  some  of  the  other  states,  especially  Massachu- 
setts, with  our  own  cases,  but  we  think  we  sliould  follow  our  own 
rules  of  interpretation.  The  rule  invoked  in  the  Whitson  Case 
was  old  at  that  time.  {Booth  v.  Ammerman^  4  Bradf.  129.)  It 
has  been  followed  by  many  more  recent  cases  in  our  lower  courts. 
It  was  invoked  in  the  cases  of  Ddaney  v.  VanAiilen  (84  N.  Y.  16), 
and  Jddcson  v.  Aiwater  (19  Hun,  627).  We  think  the  construction 
given  by  the  surrogate  should  be  approved.  The  order  of  the 
General  Term  should  be  reversed,  and  the  decree  of  the  surrogate 
affirmed,  with  costs  to  both  parties  payable  out  of  the  corpus  of 
the  estata 

All  concur,  except  Bartlett,  J.,  not  voting. 

Order  reversed. 

NoTB.— DISTINCTION  BETWEEN  ANNUITIES  AND  LEGACIES. 

An  annuity  Is  defined  to  be  a  yearly  payment  of  a  certain  sum  of  money. 
(2  Wms.  on  Ez'rs.  809;  Booth  v.  Ammerman,  4  Bradf.  Sur.  R.  129.)  The 
first  payment  of  an  annuity  given  by  will  is  due  at  the  end  of  one  year 
from  the  testator's  death.  This  is  one  of  the  exceplions  to  the  general  rule 
with  respect  to  the  enjoyment  by  a  life  tenant  of  tlie  benefits  given  by  will. 
Where  a  general  legacy  Is  given  to  one  for  life,  with  remainder  over  to  another, 
no  interest  will  be  due  until  the  expiration  of  the  second  year.  (2  Rop.  on 
Leg.  1258  )  This  distinction  between  an  annuity  and  a  U*gacy  for  life  with  re- 
mainder over,  was  taken  by  Lord  Eldon  in  Qilison  v.  Bott  (7  Ves.  89,  96).  His 
language  is:  *'  If  an  annuity  is  given,  the  fim  payment  is  paid  at  the  end  of 
one  year  from  the  death;  but  if  the  legacy  is  given  for  life,  with  remainder 
over,  no  interest  is  due  till  the  end  of  two  years;  il  is  only  interest  on  the  legacy. 
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mnd  until  the  legacy  is  payable  there  is  do  fund  to  produce  intftnst."  Mr. 
Roper  approves  of  this  distinct  ion  as  founded  on  principle,  and,  speaking  of 
the  disposition  of  a  sum  of  money  and  the  interest  of  it  given  as  an  annuity  to 
one  for  life,  says  that  the  annuity,  being  given  in  the  form  of  interest  upon  a 
gross  sum  of  money  to  be  talsen  out  of  the  assets  as  any  other  legacy,  cannot 
be  payable  sooner  than  the  fund  produces  the  means  for  that  purpose.  (3  Rop. 
on  Leg.  8T7.) 

As  there  is  considerable  misapprehension  with  reference  to  the  nature  and 
scope  of  an  annuity,  it  may  be  well  to  state  that  a  demonstrative  legacy  is  in 
many  of  its  aspects  very  similar  to  an  annuity.  If  the  fund  upon  which  either 
depends  becomes  in  any  way  impaired  or  disappears  altogether.  It  must  be 
made  good  out  of  the  general  assets  of  the  estate.  (3  Story  Eq.  Jur.  1064a; 
Willard's  Jur.  503;  Wnlton  v.  Walton.  7  Johns.  Ch.  358.)  The  opinion  in  the 
case  under  review  refers  to  Delaney  v.  Van  Aulen  (84  N.  Y.  16).  That  decis- 
ion was  rendered  by  Chief  Justice  Folobr,  and  is  singularly  instructive  as  to 
the  point  involved.  The  earlier  case  of  Whitson  v.  Whitson  (58  N.  Y.  479), 
was  carefully  considered,  and  the  opinion  of  Mr.  Justice  Grovbr  fully  sustains 
the  propositions  contended  for  in  the  principal  case,  All  the  cases  emphasize 
this  distinction  as  to  taxes,  viz.,  if  the  words  relied  upon  direct  the  payment  of 
an  annual  sum  of  money,  that  sum  must  be  paid  free  and  clear  of  any  tax  or 
rebate;  but  if  the  bequest  is  of  the  use  and  income  arising  from  a  certain  fund, 
the  taxes  and  charges  incident  to  that  fund  must  be  borne  by  the  beneficiary. 


tt 
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The  leading  principle  accompanying  an  annuity  is  this:  The  doctrine  of  ap- 
portionment does  not  apply  to  it.  And  if  the  annuitant  Is  so  unfortunate  as  to 
die  before  the  very  day  the  annuity  is  due,  his  administrator  cannot  recover 
any  portion  of  that  particular  annuity.  (Tracy  v.  Strong,  3  Conn.  667;  Herzer 
▼.  Herzer,  71  Ind.  536.)  Confessedly  there  is  neither  sense  nor  justice  in  deny- 
ing a  recovery  pro  rata,  but  the  tyranny  of  the  common  law  has  long  decreed 
otherwise.  And  not  satisfied  with  leaving  its  baleful  impress  upon  countless 
other  features  of  our  municipal  law.  it  must  descend  upon  the  struggling  re- 
cipients of  an  annuity,  and  deny  to  tbem  the  commonest  rights  of  justice  be- 
cause they  have  been  so  improvident  as  to  die  before  the  nrrival  of  a  certain 
fixed  date.  The  rule  applies  with  equal  rigor  both  to  rents  and  dividends.  But 
Its  glaring  injustice  became  so  apparent  that  it  was  finally  relaxed  in  cases 
where  the  annuity  bad  been  accepted  in  lieu  of  dower;  and.  also,  where  it  wns 
In  lieu  of  a  real  estate  provision  designed  for  the  maintenance  of  a  minor.  Tlie 
nineteenth  century  had  passed  its  first  quarter  before  it  occurred  to  the  great 
Judicial  mind  that  if  the  annuity  was  in  lieu  of  dower,  it  should  last  as  long  as 
the  dower  lasted.  The  Idiotic  attempt  of  the  English  common  law  to  make  one 
thing  equal  to  another  thing,  and  then  cut  off  the  other  thing  after  it  had  been 
accepted  as  a  full  equivalent  Is  only  one  of  the  ma*ny  exhibits  of  the  wisdom  of 
our  ancestors.  But  how  a  court  of  equity  was  three  hundred  years  in  germ- 
inating this  particular  bit  of  evolution  is  a  mystery  reserved  for  others  but  de- 
nied to  us.  That  a  testator  ever  wished  lliat  the  lost  hours  of  his  mourning 
bride  should  be  s-^ent  in  poverty  is  a  proposition  we  will  not  debate.  And 
Vol.  11—17 
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having,  in  her  capacity  as  widow,  tlie  absolute  right  of  dower;  and  having,  a» 
widow,  the  legal  right  of  election  as  between  dower  and  some  otlier  equivalent, 
flhe  should  have,  as  widow,  the  right  to  claim  that  equivalent  up  to  the  hour  of 
death.  (See  Gheen  v.  Osborne.  17  S.  &  R.  [Pa.]  171;  Blight  v.  Blight,  51  Pa. 
8t.  420.) 

"  Where  an  annuity  is  expressly  directed  to  commence  witliin  a  year,  as  at 
the  first  quarter  day  after  the  testator's  death,  or  where  an  annuity  is  given 
with  a  direction  that  it  shall  be  paid  monthly,  the  money  will  be  due  at  the  fiist 
quarter  day  in  the  former  case,  and  at  the  end  of  the  first  month  after  the  tes. 
tator  8  death  in  the  latter,  although  not  payable  by  the  executor  till  the  end  of 
the  year.  Where  a  testator  gives  an  annuity  to  A.  for  life,  and  directs  tlie  first 
payment  to  be  made  within  one  month  from  his  (the  testator's)  death,  the  an- 
nuity commences  from  the  death  of  the  testator;  and  though  the  first  year's 
payment  is  due  at  the  appointed  time,  the  payment  for  the  second  year  does  not 
become  due  till  the  end  of  the  year.  Where  the  testator  gives  an  annuity  to 
A.  for  life  payable  quarterly,  the  first  payment  to  be  made  within  eighteen 
months  after  his  death,  the  annuity  does  not  commence  till  fifteen  months  from 
the  death  of  the  testator."    (Wms.  Ex'rs  [7th  £ng.  ed.],  1891.) 


In  RE  Moore's  Estate. 

[Court  of  Appeals  of  New  York,  April  20,  1897;  152  N.  T.  602,  46  N.  £.  Rep. 

960.] 

Construction  of  will — Heirs— Remainder. 

Id  New  York,  by  statutory  provision,  where  a  remainder  is  limited  to  take 
eiTect  on  the  death  of  any  person  without  heirs,  or  heirs  of  bis  body,  or 
without  issue,  the  word  "heirs"  or  "issue  "shall  be  construed  to  mean 
heirs  or  issue  living  at  the  death  of  the  person  named  as  ancestor. 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a 
term  held  in  and  for  the  third  department 

JTiomas  F.  Conway  and  Francis  A,  Smithy  for  appellants. 

W.  C   Watson,  for  executor. 

Lucien  L,  Shedden,  for  respondents, 

Haight,  J. — The  chief  question  brought  up  for  review  involves 
the  construction  of  a  will.     William  Moore,  a  widower  and  resi- 
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dent  of  Clinton  county,  died  on  the  4th  day  of  November,  1885, 
leaving  him  surviving  Richard  R.  Moore  and  Alonzo  S.  Moore, 
both  of  whom  were  unmarried,  liis  only  children  and  heirs  at  law. 
Richard  R  Moore  died  on  the  17ih  day  of  August,  1889,  unmar- 
ried, and  leaving  no  descendants.  Alonzo  S.  Moore,  the  other 
son,  married  after  the  death  of  his  father,  and  died  on  the  18th 
day  of  September,  1894,  leaving  him  surviving  a  widow  and 
two  children,  William  L  Moore  and  Phebe  R  Moora  William 
Moore  left  a  last  will  and  testament,  which  was  admitted  to  pro- 
bate on  the  20th  day  of  November,  1885,  in  which  by  the  seventh 
clause  thereof  he  gave  to  his  two  sons,  Richard  R  Moore  and 
Ah/ozo  S.  Moore,  the  use  and  occupancy,  during  their  lives,  of  all 
of  his  real  and  personal  estate,  to  be  equally  divided  between 
them  after  the  payment  of  certain  specified  bequests;  and  in  case 
of  the  death  of  one  of  the  sons  he  gav(j  to  the  survivor,  during 
life,  the  use  and  occupancy  of  the  whole  of  his  real  and  personal 
property.  He  then  provided  as  follows :  "  After  the  death  of  mv 
two  sons  and  their  heirs,  if  they  have  any,  I  give  my  real  and 
personal  estate  to  my  sister  Susan  Bui  lis,  wife  of  Lewis  Bullis, 
mv  sister  Maria  Roberts,  wife  of  John  Roberts,  to  my  sister  Phebe 
Oliver,  wife  of  Henry  Oliver,  and  to  my  brother,  Amos  Moore,  of 
Plattsburg,  their  heirs;  intending  the  children  of  my  sisters  and 
my  brother  to  have  the  said  real  and  personal  property.  If  either 
of  my  sistera  or  brother  should  die,  I  give  the  same  to  their  chil- 
dren, share  and  share  alike."  It  will  be  observed  that  he  does 
not,  in  direct  terms,  give  any  estate  to  the  children  of  his  son 
Alonzo.  At  the  time  of  his  decease,  Alonzo  had  not  married. 
The  two  children  that  were  subsequently  born  to  him  were  con- 
sequently not  in  being  at  the  time  of  the  testator's  death.  He, 
however,  gives  his  estate  to  his  brother  and  sisters  only  after  the 
death  of  his  two  sons  and  their  heirs,  if  they  have  any,  clearly 
indicating  an  intention  that  his  brother  and  sisters  should  not  take 
under  the  will  until  the  death  of  the  heirs  of  the  sons.  Had  the 
sons  died  without  children,  the  brother  and  sisters  of  the  testator 
would  have  been  their  heirs.  It  consequently  is  apparent  that 
the  heirs  of  the  sons  here  referred  to  were  intended  to  be  the  heirs 
of  their  body,  their  lineal  descendants,  including  the  descendants 
of  the  children.     If  it  was  not  the  intention  of  the  testator  that 
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his  brother  and  sisters  should  take  until  after  the  death  of  the 
heirs  of  the  sons,  it  would  seem  to  follow  that  he  intended  the 
estate  to  vest  in  such  heirs,  otherwise  it  would  remain  suspended 
during  such  period.  They  must,  therefore,  be  deemed  to  take  an 
estate  by  implication.  It  is  contended,  however,  that  the  estate 
created  for  tlie  children  is  a  life  estate  only,  and  that  the  appel- 
lants, upon  the  death  of  the  testator,  became  vested  with  the 
estate  in  remainder ;  that,  under  the  statute,  the  testator  could 
only  limit  the  vesting  of  the  remainder  in  possession  during  the 
lives  of  two  persons  in  being;  and  that  on  the  death  of  the  two 
sons,  the  third  life  estate  attempted  to  be  ci-eated  in  their  children 
was  unlawful  and  void ;  and  that  the  estate  of  tlie  remaindermen 
was  accelerated  and  took  effect  in  possession  upon  the  death  of  the 
longest  liver  ol  the  sona  There  is,  however,  an  obstacle  in  the 
way  which  prevents  our  approving  of  this  contention.  The  statute 
provides  that,  **  where  a  remainder  shall  be  limited  to  take  effect 
on  the  death  of  any  person  without  heirs  or  heirs  of  his  body,  or 
without  issue,  the  word  *  heirs'  or  *  issue '  shall  be  construed  to 
mean  heirs  or  issue  living  at  the  death  of  the  person  named  as 
ancestor.''  (I  Rev.  St.  724,  §  22.)  Tlie  remainder  provided  for 
in  the  will  to  the  brother  and  sisters  of  the  testator,  as  we  have 
seen,  was  only  to  take  effect  after  the  death  of  his  two  sons  and 
their  heirs,  if  they  have  any;  in  other  words,  it  was  to  take  effect 
after  the  death  of  the  two  sons  without  heirs  or  issue,  or,  if  they 
have  heirs  or  issue,  it  should  take  effect  o\\\y  in  case  such  heirs  or 
issue  were  not  living  at  the  death  of  the  two  sons.  This  appears 
to  us  to  have  been  the  intention  of  the  testator.  It  gives  force  to 
each  provision  of  the  will.  He  intended  to  create  a  remainder  m 
his  brother  and  sistere  after  the  death  of  his  two  sons  in  case  they 
left  no  heirs,  or  in  case  their  heirs  had  died  during  the  life  of  the 
sons;  but,  in  case  the  sons  left  heirs  of  their  body  them  surviving, 
then  such  heirs  took  the  entire  estate, — the  realty  in  fee  and  the 
personalty  absolute.  The  judgment  of  the  General  Term  should 
be  affirmed,  with  costs  payable  out  of  the  estate. 

All  concur. 

Judgment  affirmed 
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Elus  V8.  Dick. 

[Supreme  Coart  of  lUiuoU.  April  9,  1897;  165  III.  687,  46  N.  E.  Rep.  710.] 

CJONSTRIJCTION  OF  WILLS — CODICIL. 

1.  It  Is  well  settled  that  a  codicil  when  duly  prohated  and  proven  is  a  part  of 
the  will  to  which  it  is  attached,  or,  in  certain  cases,  it  may  be  held  to  con* 
stitnte  a  will  by  itself. 

9.  Where  a  testator  provided  for  the  equal  distribution  of  a  certain  portion  of 
his  property  among  his  three  children,  when  the  youngest  should  reach  his 
majority,  and,  by  a  codicil,  duly  executed,  further  provided  that  should 
either  of  the  other  two  children  marry,  they  should  receive  a  certain  speci- 
fied sum.  It  was  held  that  there  was  no  change  in  the  equality  of  distribu- 
tion, and  where  the  two  elder  children  were  paid  $8,000  each  before  the 
son  reached  the  age  of  twenty-one  years,  he  was  entitled  to  the  same  amount 
before  a  division  was  made. 

Appeal  from  an  order'of  the  Appellate  Court  entered  at  a  term 
held  in  and  for  the  third  judicial  district  of  Illinoia 

William  McFadon^  for  appellant 

O overt  (t  Pape,  for  appellee. 

Phillips,  J. — ^By  the  last  will  and  testament  of  Jacob  Dick  ne 
devises  one-third  of  all  his  property,  real  and  personal,  after  the 
payment  of  debts  and  funeral  expenses,  to  his  wifa  By  the  third 
clause  of  his  will  all  property  not  devised  to  his  wife  was  directed 
to  be  used  by  his  executrix  or  administrator,  the  principal  or  in- 
come thereof  as  shall  be  necessary  for  the  maititenance  and  sup- 
]K>rt  of  his  three  children,  Anna,  Katie,  and  August,  until  the 
youngest  one  shall  have  attained  the  age  of  twenty-one  years,  and 
at  that  time  whatever  may  remain  of  his  property  shall  be  equally 
divide<l  among  his  children,  without  regard  to  what  may  have  been 
expended  for  their  support  and  education,  respectively.  After  the 
execution  of  this  will  a  codicil  was  attached  thereto  dulv  executed, 
by  which  it  was  recited  that  he  had  provided  that  his  children 
should  not  receive  the  property  bequeathed  to  them  until  the 
Toungest  of  them,  or  the  survivors  of  them,  shall  have  attained 
the  age  of  twenty -one  years ;  and  he  then  declared  that  by  that 
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codicil  hia  will  was  that  after  his  daughters,  or  either  of  them, 
shall  have  arrived  at  the  age  of  twentj-one  years,  and  shall  then 
marry,  or  if  they  shall  have  married  before  that  time,  they  shall 
in  that  event  receive  the  sum  of  $8,000  each,  to  be  paid  by  the 
executrix  as  soon  as  they  shall  have  attained  the  age  of  twenty-one 
years  or  married.  At  the  time  of  the  death  of  the  testator,  on 
December  22,  1876,  his  wife  and  three  childmn  survived  him;  of 
the  children,  Anna,  aged  thirteen,  Katie,  aged  ten,  and  August, 
aged  five  years.  November  5,  1887,  Anna  was  married,  and  on 
April  10th  Katie  was  married,  and  on  October  14,  1892,  August 
became  of  age.  When  the  daughter  were  married  they  were 
over  twenty -one  years  of  age,  respectively,  and  were  each  paid  the 
sum  of  $3,000,  as  provided  by  the  codicil ;  and  when  August 
attained  hia  majority  he  received  from  the  executrix  a  similar 
amount  The  executrix,  Maggie  Dick,  ma:le  her  report  to  the 
County  Court  of  Adams  county  in  October,  1895,  by  which  she 
asked  credit  inter  alia  for  the  $8,000  paid  to  August  Dick  on 
October  14,  1892.  To  that  report  Anna  filed  exceptions.  The 
County  Court  held  the  payment  of  $3,000  to  August  D»ck  was 
improper  and  unauthorized,  and  the  account  required  to  be  re- 
.?tated.  On  appeal  to  the  Circuit  Court  of  Adams  county,  the 
order  of  the  County  Couit  as  to  the  $3,000  paid  August  Dick  was 
reversed,  and  it  was  held  that  on  that  item  the  report  was  to  be 
approved,  and  the  executrix  was  entitled  to  the  credit  of  $3,000. 
Exception  was  entered  by  Anna,  and  on  appeal  to  the  Appellate 
Court  of  the  third  district  the  judgment  of  the  Circuit  Court  was 
affirmed.  A  codicil,  when  probated  and  proven,  is  a  part  of  the 
will.  It  may  of  itself  be  a  will.  {Frt/  v.  Morrison^  159  111.  244, 
42  N.  E.  774,  and  authorities  cited.)  The  purpose  of  the  testator, 
when  ascertained,  must  control  in  the  construction  of  wills.  From 
this  will  it  is  apparent  that,  at  the  time  of  its  execution,  the  testa- 
tor intended  that,  except  that  part  of  his  estate  devised  to  his  wife, 
and  the  income  of  the  residue  necessarj'  to  be  used  for  the  sup- 
port and  education  of  his  children,  it  was  to  be  distributed  equally 
between  his  children  when  the  youngest  should  become  twenty- 
one  years  of  age.  By  the  codicil  it  was  provided  that  the 
daughters,  after  marriage,  and  arriving  at  twenty-one  yeara  of  age, 
— they  being  the  oldest, — ^should  each  receive  the  sum  of  $3,000. 
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By  the  codicil  the  sum  to  be  paid  is  determined,  and  the  time  of 
payment  accelerated.  It  did  not  give  the  daughters  each  $3,000 
and  distribute  the  remainder.  The  payment  to  August  was  a 
proper  credit.  The  judgment  of  the  Appellate  Court  of  the  third 
district  is  affirmed. 
Affirmed. 


Welliver  vs.  Jones  et  al. 

[Supreme  Court  of  Illinois.  April  8.  1897;  1«6  111.  80.  46  N.  E.  Rep.  719.] 

Estates  tail — Vested  remainder. 

By  statutory  enactment  In  Illinois,  estates  tail,  eo  nomine,  have  been 
abolished,  and  what  would  have  been  an  estate  in  fee  tail,  by  the  rules  of 
the  common  law,  is  now  a  life  estate  in  the  first  taker  with  a  vested  re- 
mainder in  fee  simple  in  the  designated  heirs. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Douglas. 

Hon.  Edward  P.  Vail,  Presiding  Judge. 

ITiomas  W,  Roberts  and  John  H,  CJiadioick,  for  appellant 

Cartwright,  J. — The  Circuit  Court  of  Douglas  county  sus* 
tained  a  general  demurrer  to  the  bill  filed  by  appellant  in  this 
case  for  partition,  and  dismissed  the  bill  for  want  of  equity.  The 
facts  averred  which  are  material  to  the  question  involved  are  as 
follows:  Charles  Welliver,  the  owner  in  fee  of  the  tract  of  land 
sought  to  be  partitioned,  devised  the  same  by  his  last  will  and 
testament  in  the  following  words:  "To  my  wife,  Morganna,  and 
her  heirs  by  ma"  He  died  January  13,  1880,  leaving  said  Morg- 
anna  Welliver,  his  widow,  and  Araa  Welliver,  their  only  child. 
Ama  Welliver  died,  intestate,  in  September,  1880,  leaving  said 
Morganna  Welliver,  her  mother,  and  complainant  and  others,  her 
half  brothers  and  sisters,  through  former  marriages  of  her  said 
parents,  as  her  only  heirs  at  law.  Morganna  Welliver  was  after- 
wanls  married  to  B.  F.  Coykendall,  and  they  both  died  before  this 
suit  was  commenced. 
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At  the  common  law,  Margarma  Welliver  would  have  taken  an 
estate  in  fee  tail  in  the  pi'emises,  by  virtue  of  the  devise;  and  by 
section  6  of  the  act  concerning  conveyances,  in  force  July  1,  1872^ 
such  an  estate  was  changed  to  a  life  estate  in  her,  with  remainder 
in  fee  simple  absolute  to  Ama  Welliver,  her  heir  by  the  testator. 
{Bailer  v.  Iluestis,  68  III.  591;  Blair  v.  Vanblarcarrij  71  id.  290; 
Cooper  V.  Cooper,  76  id.  67 ;  Lehndorf  w.  Cope,  122  id.  bl7,  IS  N. 
E.  605.)  As  ihe  event  upitn  which  the  esUite  in  remainder  was  to 
take  e£Eect  was  one  that  must  happen  some  time,  that  estate  was  a 
vested  one,  and  the  fact  that  Ama  Welliver  died  during  the  ex- 
istence of  the  life  estate  did  not  uiiect  its  vested  character.  {Nicoll 
V.  iScotl,  99  111.  529 ;  HmUh  v.  W&ti,  103  id.  882 ;  Lehndorf  v. 
Cope,  supra,)  The  title  in  fee  simple  Si>  vested  passed  to  the  heirs 
of  Ama  Welliver  upoo,  her  death,  and  it  was  wrong  to  sustain 
the  demurrer.  The  decree  will  be  i*eversed,  and  the  cause  re- 
manded. 

Beveraed  and  remanded. 


In  RE  Hemphill's  Estate. 
Appeal  op  Hunsworth. 

[Supreme  Court  of  PeDnsylvania,  January  25.  1897;  179  Pa.  St.  87;  86  AtL 

Rep.  406.] 

i 

Gifts  in  viev^t  of  death. 

1.  To  coDBtitute  a  gift  causa  mortis  a  valid  delivery  must  follow  the  gift  in  all 
cases. 

3.  Where  a  servant  was  directed  by  her  dying  mistress  to  give  certain  boxes  to 
the  claimant  after  her  death,  but  they  were  allowed  to  remain  in  the  pos- 
session of  the  mistress  until  after  she  became  unconscious,  it  was  held  that 
the  gift  was  void  for  the  want  of  proper  delivery. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a  term 
held  in  and  for  the  county  of  Philadelphia. 

Proceedings  to  settle  the  account  of  the  executor  of  Elizabeth 
Hemphill,  deceased.     The  exceptions  of  Caroline  G.  Hunsirorth  to 
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the  adjudication  of  the  auditing  judge,  rejecting  her  claim,  were 
dismiBsed,  and  the  adjudication  confirmed,  and  claimant  appeals. 
Affirmed. 

The  adjudication  of  the  auditing  judge,  so  far  as  necessary  to 
be  set  out,  was  as  follows: 

<( «  *  «  jii^g^  Caroline  Q.  Hunsworth.  a  sister  of  the  testa^ 
trix,  and  a  devisee  under  her  will,  presented  a  claim  to  certain  se- 
curities as  tlie  subject  of  a  gift  to  her  causa  mortis.  The  evidence 
in  its  support,  part  of  whicli  was  given  by  herself,  was  that  the  de- 
ce<lent  had  in  her  possession  two  boxes,  one  of  wood  and  one  of 
tin,  in  which  she  kept  lier  papers,  and  that  she  repeatedly  told  the 
claimant  and  one  or  two  others  that  she  wished  the  claimant  to 
have  these  boxea  On  one  occasion  she  said  to  the  claimant: 
'  There,  Caroline,  are  those  two  boxes,  and  you  have  not  taken 
them  home  with  you  I  I  wish  you  would  write  your  name  on 
them/  To  the  question,  *  What  did  she  say  to  you?'  the  claim- 
ant answered :  *  She  said  she  wished  me  to  have  them  ;  they  were 
for  me.  Some  of  the  contents  of  both  of  the  boxes,  she  told  me. 
Of  course,  she  did  not  go  into  tiie  details  as  to  all  they  contained/ 
Further  on  the  claimant  testified :  *She  told  me  that  poetry  was  in 
one  box,  and  she  told  me  many  other  tilings, — various  papers,  she 
did  not  say  what,— but  a  copy  of  her  will  I  would  find  in  the  tin 
box/  The  decedent  also  said  to  the  nurse  and  to  tlie  servant  that 
the  boxes  were  for  Mi's.  Hunswortli ;  that  the  wooden  box  con- 
tained her  poetry,  and  the  tin  box  contained  valuables  which  she 
wanted  claimant  to  have.  Late  in  the  day  preceding  that  of  the 
decedent's  death,  the  servant  brought  to  the  claimant,  who  was  in 
a  nx)m  adjoining  decedent's  chamber,  the  boxes  in  question,  say« 
ing,  *Here,  Mr:j.  Hunsworth,  are  these  two  boxes  which  Miss 
Elizabeth  said  were  for  you,  and  wished  you  to  hava'  She 
brought  at  the  same  time  two  tags  upon  which  the  name  of  the 
claimant  had  been  written,  by  the  decedent's  request,  some  days 
before ;  but  whether  these  tags  were  attached  to  the  boxes,  or  were 
simply  lying  upon  them,  the  witness  was  unable  to  say.  The  tin 
box,  when  opened,  was  found  to  hold  a  number  of  private  letters, 
the  will  of  testatrix's  father,  a  deed  for  the  cemetery  lot,  and  some 
bills  and  receipts ;  and  in  the  wooden  box  were  found  some  manu*^ 
Vol.  11—18 
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script  poetry  (the  decedent  having  at  one  time  published  a  small 
volume  of  poems),  and  a  certificate  of  deposit  setting  forth  that 
certain  securities — among  others,  Lehigh  Navigation  bonds,  and 
city  loan,  and  a  promissory  note,  which  has  since  been  paid, 
amounting  in  the  aggregate  to  $31,466 — were  held  by  a  trust  com- 
patiy  forsiife  keeping.  All  of  the  securities  were  in  the  name  of  the 
testatrix,  and  the  note  was  drawn  to  her  order.  The  claimant's  case 
rests  entirely  upon  this  testimony.  The  best  which  can  be  said  in 
its  favor  is  that  the  evidence  is  a  slender  prop  for  so  large  a  gift 
It  was  not  a  donatio  causa  mortis,  for  more  than  one  reason;  for  it 
was  not  made  in  view  of  impending  death.  The  latest  occasion 
on  which  the  decedent  expressed  a  wish  that  the  claimant  should 
take  the  boxes  into  her  custody  was  in  August,  about  three 
months  before  she  died.  If,  however,  upon  the  declarations  of 
the  servant  that  the  decedent  had  ordered  her  to  deliver  them 
after  her  death,  but  who  admitted  that  at  the  time  of  the  actual 
delivery  the  testatrix  was  unconscious,  it  shall  be  held  that  the 
gift  was  in  anticipation  of  death,  it  is  still  certainly  true  that  the 
decedent  never  gave  the  articles  into  the  custody  of  the  witness 
for  that  or  any  other  purpose.  The  girl  swore  that  she  took  them 
of  her  own  motion,  and  before  the  death,  from  the  mantelpiece  or 
other  spot  where  they  had  always  stood.  Assuming  that  the  de- 
cedent's wish  that  the  claimant  would  take  the  boxes,  accompanied 
by  the  directions  to  the  servant  to  hand  them,  after  her  death,  to 
the  claimant,  together  constituted  a  completed  gift,  and  assuming 
further,  as  a  legal  inference, — what  the  witness  did  not  say  was 
ever  expressed  by  the  testatrix, — that  the  gift  of  the  boxes  was 
meant  to  carry  with  it  their  contents,  the  pertinent  inquiry  re- 
mains whether  the  testatrix  knew  their  contents  herself.  On  this 
vitsil  point  the  claimant  could  only  aflfirm  that  the  decedent  told 
her  some  of  the  articles,  *  poetry  and  various  papers,  she  did  not  say 
what,'  and  with  incomparable  simplicity  she  added,*  Of  course,  she 
did  not  go  into  the  details  as  to  all  tliey  contained.'  Yet  some  of 
those  details,  which  *of  course,'  were  too  trivial  to  be  mentioned 
in  the  same  breath  with  the  poems,  were  first-class  securities,  worth 
$30,000  at  par,  and  all  or  nearly  all  of  tliem  commanding  a  premium. 
Outside  of  those  securities,  the  decedent  s  whole  estate  consisted  of 
hei(Uvel1in<y  house,  and  $7,300  in  cash,  and  some  inexpensive  furni- 
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tare.  At  the  very  time  of  the  alleged  gift,  and  for  three  years 
preceding  it,  the  decedent's  will  was  in  existence,  by  which  she 
devised  her  house  and  gave  her  furniture  in  specie,  and  $3,600  of 
the  cash  in  pecuniary  legacies.  It  is  scarcely  within  the  border 
line  of  probability  that  she  would  have  directed  so  meagre  a  resi- 
due as  would  have  been  left  to  be  divided  into  twenty-two  parts, 
and  parceled  out  among  seven  prominent  charities.  But  other 
doubts  arise,  under  the  will  It  gave  the  dwelling  house  to  the 
claimant,  but  incumbered  the  gift  with  the  obligation  to  pay  to 
each  of  her  two  sistei's  $3,833.  It  was  not  pretended,  and  the 
auditing  judge  is  able  to  say  that  it  could  not  well  have  been  pre- 
tended, that  the  house  was  worth  much,  if  any,  more  than  $10,- 
000;  so  that  the  will  explicitly  showed  that  the  claimant  was  to 
tiike  only  an  even  interest  with  her  sisters.  It  disclosed  another 
feature  of  the  testatrix's  intention  as  to  the  boxes.  The  claimant 
was  given  the  decedent's  manuscripts,  photographs,  and  the 
remaining  copies  of  her  poems,  and  these  were  designated  as  be- 
ing 'principally  in  the  yellow  box  with  lock  and  key.'  The 
claimant  herself  declared  that  the  decedent  always  described  the 
boxes  as  '  her  tin  box  and  her  little  yellow  wooden  box.'  The 
certificates  for  the  securities  were  found  in  the  wooden  box.  Are 
we  to  believe  that  a  testatrix  who  was  tiius  careful  to  enumerate 
her  manuscriptti  and  photographs  in  her  will  would  have  omitted 
all  mention  of  a  fortune  in  securities,  when  she  intended  to  make 
a  gift  of  them,  equally  with  the  former  articles,  to  the  same  per- 
son? 

^*  If  the  claim  will  not  stand  upon  the  evidence  submitted  by 
the  claimant,  it  is  not  worth  while  to  treat  at  any  length  the  evi- 
dence which  was  produced  against  it  Very  briefly  stated,  it  was 
that  the  decedent  had  consulted  a  gentleman  connected  with  a 
trust  company  as  to  the  disposition  of  certain  of  her  private  pa- 
pers, which,  to  use  her  own  words,  she  did  not  care  that  every- 
body should  see,— one  of  the  papers  being  an  original  poem  in 
manuscript  He  advised  her  to  make  the  papers  into  a  package, 
and  place  them,  in  that  shape,  in  one  of  the  boxes,  and  to  label 
the  box  for  Mra  Hunsworth ;  the  fact  that  the  box  was  to  go  to 
Mrs.  Hunsworth  appearing  in  tlie  will,  which  he  had  read.  lie 
had  previously  been  requested  by  the  decedent  to  keep  the  boxes 
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himself,  but  declined.  A  day  or  two  before  the  death  he  handed 
the  tags,  properly  filled,  to  the  servant,  the  decedent  being  in  a 
BUite  of  unconsciousness.  On  October  20tli,  nine  days  before 
decedents  death,  a  friend  culled  upon  her,  and  found  her  in  a 
state  of  some  excitement,  caused,  ,as  the  decedent  explained,  by 
the  labor  of  going  over  her  business  affairs  with  her  agent  She 
tadded  that  the  papers  in  the  box  were  yet  to  be  examined ;  that 
the  box  was  to  go  to  her  sister,  but  the  valuable  papers — by 
wliich  the  witness  understood  the  stocks  and  bonds — were  to  be 
sent  to  her  counsel ;  and  that  she  and  her  agent  would  complete 
the  examination  in  the  ensuing  week.  She  declared,  further,  that 
she  would  label  the  box  for  Mrs.  Hunsworth,  and  would  send  the 
papers  to  counsel.  The  servant  who  brought  the  boxes  to  the 
claimant  swore  that  she  did  so  at  the  solicitation  of  the  claimant 
herself,  who  assigned  as  a  reason  for  her  request  that  they  proba- 
bly contained  directions  for  the  funeral.  She  also  asserted  that 
the  decedent  at  one  time  had  told  her  that  the  boxes  were  to  go 
to  her  agent,  and  afterwards  that  she  intended  them  for  the 
claimant 

**  The  facts,  and  the  legal  infei*ences  therefrom,  may  be  summed 
up :  (1)  That,  as  to  the  boxes,  the  decedent  manifested  no  more 
than  an  intention  to  give  them  to  the  claimant,  and  that  her  direc- 
tion to  the  servant  to  hand  them  over  after  her  death  did  not  con- 
stitute a  delivery,  because  the  articles  did  not,  with  lierknowle<lge, 
leave  her  possession,  nor  did  she  at  any  time  relinquish,  know- 
ingly, her  dominion  over  them.  (2)  That,  as  to  the  securities,  she 
never  intended  to  give  them  to  the  claimant  at  all.  On  the  con- 
trary, she  expressly  declared  that  they  were  to  be  transmitted  to 
the  counsel  who  was  to  settle  her  estate.  So  far  as  the  mere 
boxes  are  concerned, — a  matter  of  trifling  moment,  because  they 
were  worth  little  or  nothing  ex<*ept  as  mementos, — the  case  is 
very  similar  in  its  incidents  to  Fross^  Appeal  (105  Pa.  St  258). 
where  a  decedent  said  he  wanted  the  donee  to  have  a  note,  or  its 
proceeds  when  collected,  the  note  being  then  in  the  custody  of  the 
person  who  afterwards  administered  his  estate.  It  was  held,  there 
was  no  delivery,  and  that  the  claim  could  not  be  sustained  either 
as  a  gift  intfir  vivos  or  causa  mortis.  If  the  boxes  were  not  validly 
given,  their  contents  shared  their  fate,  leaving  out  of  view  even 
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the  positive  intention  respecting  them  which  the  testatrix  evinced. 
It  would  be  an  interesting  point  for  discussion,  if  the  facts  of  the 
case  were  in  the  least  doubtful,  whether  the  clioses  in  action  repre- 
sented by  the  trust  company  s  receipts  could  have  passed  effectu- 
ally  to  the  donee,  as  a  gift  mentis  causa,  by  a  merely  manual  deliv- 
ery. The  delivering  in  gifts  of  tliut  character  is  conditional, 
because  the  gift  itself  is  revocable;  and  it  may  be  argued,  from 
Lord  Eldon's  remarks  in  JJnffield  v.  A'lwesii  Bligh  [N.  S.],  636), 
that  the  legal  representatives  of  tlie  deceased  donor  would  be  com- 
pelled to  make  the  formal  assignment  In  gifts  inter  vivos,  how- 
ever, the  donor  irrevocably  strips  himself  of  the  ownership,  and  a 
mere  manual  delivery  would  leave  the  gift  incomplete.  The  opin- 
ion in  Walshes  Appeal  (122  Pa.  St  177,  15  Atl.  470),  seems  to 
obliterate  this  distinction,  although  it  actually  determines  only 
the  single  point  that  the  delivery  of  a  bank  book  is  not  a  valid 
assignment  of  the  moneys  noted  in  it  It  may  be  remarked,  as  to 
that  case,  that  the  saving-fund  deposit  book  which  was  the  sub- 
ject of  the  attempted  gift  differed  from  an  ordinary  bank  book  in 
this:  that  it  was  required  to  be  produced,  in  lieu  of  a  check,  when 
money  was  withdrawn  by  a  depositor,  and  that  the  saving  fund, 
and  not  the  de[X>sitor,  took  possession  of  it  whei\  the  deposit  was 
closed.  In  delivering  the  book  to  the  donee,  the  donor  gave  up 
his  control  over  the  fund, — a  fact  which  does  not  appear  to  have 
been  made  known  to  the  court  Scott  v.  Lauman  (104  Pa.  St 
59.H).  referred  to  in  that  opinion,  was  decided  upon  the  ground  on 
which  the  auditing  judge  is  willing  to  dispose  of  this  case, — the 
absence  of  delivery.  For  the  sake  of  argument,  and  to  say  all 
which  can  be  said  for  the  claimant,  he  is  ready  to  assume — what 
the  proofs  contradict — that  the  boxes  and  their  contents  were 
intended  to  be  given  her,  and  tliat  the  contents,  including  the 
choses  in  action,  would  pass  by  mere  delivery.  But  the  direc- 
tions to  the  servant  to  hand  them  to  the  claimant,  when  in  point 
of  fact  they  continued  in  decedent^s  custody  until  she  l)ecame  un- 
conscious, did  not  make  valid  delivery,  and  the  attempted  gift 
was  void.     The  claim  is  rejected.     *     *    *" 

Henry   A,   Ingram,  J,  Howard  Oendell,  and    Oeo.  Tucker  Bisp* 
hamj  for  appellant. 
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John  Marshall  Qest^  for  appellee  Fidelity,  Insurance,  Trust  k 
Safe-Deposit  Ca 

Charles  H.  Afat/iews,  for  appellee  Presbyterian  Hospital 

Joseph  K  LamoreUe^  for  appellee  Sanitarium  for  Sick  Children. 

James  C.  Sellers^  for  appellee  Protestant  Episcopal  City  Mission. 

J.  Rodman  Paul^  for  appellee  St  Mary  Street  Library. 

Per  Curiam. — The  facts  of  this  case  sufficiently  appear  in  the 
adjudication  of  the  learned  auditing  judge.  As  stated  by  appel- 
lant, there  was  a  petition  and  a  demurrer  thereto,  but  they  were 
practically  superseded  by  the  proceedings  on  the  settlement  of  the 
executor's  account  The  assignments  of  error  are  to  the  action  of 
the  court  in  banc  dismissing  appellant's  twelve  exceptions  to  the 
adjudication,  and  confirming  the  latter.  The  controlling  question 
presented  by  the  specificatitms  was  fully  considered  and  correctly 
decided  bj  the  learned  auditing  judge.  It  is  unnecessary  to  a<ld 
anything  to  what  he  has  so  well  said,  and  we  therefore  affirm  the 
decree  on  his  opinion,  and  dismiss  the  appeal,  at  appellant's 
costa 


Note.— GIFTS  CA  USA  MORTIS, 

While  the  Probate  Courts  of  both  England  and  America  are  continually 
pointing  out  the  fatal  elements  in  a  gift  eauM,  mortis  that  overlooks  the  prime 
essential  of  a  valid  delivery,  there  seems  to  be  no  abatement  of  the  contention 
on  the  part  of  some  beneficiary  that  the  deceased  when  in  extremis  parted  with 
some  portion  of  his  property  by  means  of  a  valid  gift.  It  should  be  borne  in 
mind  that  the  policy  of  the  law  is  opposed  to  gifts  causa  mortis,  and  Chancellor 
Kent  is  our  authority  for  the  assertion  thai  this  policy  springs  from  the  danger 
of  fraud,  and  hence  the  law  requires  much  stronger  proof  to  sustain  such  gifts 
than  is  demanded  to  prove  ordinary  transactions.  (2  Kent,  Com.  444 ;  3tani- 
land  V.  Willott,  3  McN.  &  G.  664  ;  Grymes  v.  Hone.  49  N.  Y.  28  ;  Shirley  v. 
Whitehead,  1  Ired.  Eq.  130  ;  Harris  v.  Clark,  3  N.  Y.  93  ;  Delmotte  v.  Taylor, 
1  Redf.  417,  423  ;  Hatch  v.  Atkinson,  56  Me.  324,  327  ;  Raymond  v.  Sellick,  10 
Conn.  480,  484.) 

Blnckaione  dednea  donatio  eatua  mortis  to  be  a  "gift  in  prospect  of  death 
when  a  person  in  sickness,  apprehending  his  dissolution  near,  delivers  or  causes 
to  be  delivered  to  another  the  possession  of  any  personal  goods  to  keep  as  his 
own  in  cnse  of  llie  owner's  death.  " 
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The  chief  distinction  between  gifts  inter  vinos,  and  those  of  the  character 
here  in  question  is  that,  while  the  former  are  consummuted  by  delivery,  the 
title  to  the  property  is  irrevocably  vested,  while  in  the  latter  the  title  is  ambu- 
latory and  inchoate  until  the  death  of  the  donor  occurs. 

Such  a  gift  Judge  Story  described  as  amphibious,  between  a  gift  inter  vivo§ 
and  a  legacy.    (Eq.  Jur.  sec.  606.) 

He  says  it  differs  from  a  gift  inter  vivos  in  several  respects  in  which  it  resem- 
bles a  legacy,  and  he  mentions  as  one  that  *'  it  is  ambulatory,  incomplete  and 
revocable,  during  the  donor's  lifetime.  "  And  Leach,  V.  C,  in  Gardner  v. 
Parker,  8  Madd.  184,  said  that  wherever  a  gift  is  in  prospect  of  death  there  is 
an  implied  condition  that  it  is  to  be  held  only  in  the  happening  of  that  event. 
The  distinction  between  such  a  gift  and  any  other  is  that  though  delivery  is  an 
essential  feature  in  each,  in  the  former  that  peculiar  character  of  revocability 
inheres  during  the  donor's  life. 

Nottingham,  lord  chancellor,  said,  in  Edwards  v.  Jones,  1  Myl.  &C.  226  : 
"  A  party  malting  dtmatio  causa  mortis  does  not  p-irt  with  the  whole  interest. 
save  only  in  a  certain  event,  and  it  is  of  the  essence  of  such  a  gift  that  it  should 
not  otherwise  talie  place.  *  *  *  It  leaves  the  whole  title  in  the  donor,  un« 
less  the  event  occurs  which  is  to  divest  him.  " 

Judge  Story  said  of  sucii  gifts  (Eq.  Jur.  sec.  607),  that  the  courts  have  "  not 
considered  the  interest  as  completely  vested  by  the  gift,  but  that  it  is  so  vested 
in  tlie  donee  that  the  donee  has  a  right  to  call  on  a  court  of  equity  for  its  aid.  " 

The  title  of  the  donee  only  becomes  absolute  at  the  donor's  death,  when  by 
relation  it  is  deemed  to  take  effect  from  the  time  of  the  delivery.  (1  Wms. 
Ezrs.  552.) 

Until  the  donor's  death,  the  condition  is  implied  that  he  may  always  revoke 
ft,  and,  in  the  case  of  an  illness,  if  he  lives,  the  thing  shall  be  restored  to  him. 
It  is  not  necessary  that  the  donor  should  declare  the  condition. 

The  Supreme  Couit  of  Pennsylvania  tersely  defines  a  gift  causa  mortis  "  as  a 
form  of  gift  inter  vivos,  which  depends  for  its  delivery  upon  the  donor's 
death. "  (Perry's  App..  Pa.  St.)  And  Mr.  Justice  Ruoglbs  completes  tbis 
definition  by  adding.  "  the  contract  must  have  been  executed;  the  thing  given 
mxi^i  have  been  put  into  the  hands  of  the  donee  or  placed  within  his  power  by 
delivery  of  the  means  of  obtaining  it.  "    (Harris  v.  Clark.  8  N.  Y.  118.) 

A  mere  unexecuted  purpose,  however  clear  or  forcibly  expressed,  so  long  as  it 
rests  merely  in  intention,  is  not  effectual.  The  intention  must  not  only  have 
been  manifested,  but  in  addition,  in  order  to  consummate  the  gift,  the  donor 
must  have  transferred  the  possession  of  the  thing  to  the  donee  in  person,  or  to 
some  one  for  his  use,  under  such  circumstances  as  that  the  person  to  whom  de- 
livery is  made  is  thenceforward  affected  with  a^trust  or  duty  in  the  donee's  be- 
half. (Smith  V.  Ferguson,  90  Ind.  229 ;  Wilcox  v.  Matteson,  68  Wis.  28 ; 
Gano  V.  Fisk.  48  Ohio  St.  1  West.  Rep.  501  ;  Walsh's  App.  122  Pa.  177,  1  L. 
R.  A.  585.)  This  que<)tion  of  delivery  is  one  of  great  importance.  It  may  be 
actual,  by  manual  tradition  of  the  subject  of  the  gift,  or  constructive,  by  de- 
livery of  the  means  of  obtaining  possession.  Constructive  delivery  is  always 
sufficient  wtien  actual,  manual  delivery  is  either  impracticable  or  inconvenient. 
The  contents  of  a  warehouse,  trunk,  box  or  other  depository  may  be  suffl* 
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tiiently  delivered  by  delivery  of  the  liey  of  Uie  receptacle.  (Jones  v.  Selby, 
Prec.  in  Cii.  800  ;  Ward  v.  Turner,  2  Ves.  Sr.  431  ;  1  White  &  T.  Lead.  Caa. 
£q.  1205  ;  Jones  v.  Brovirn.  34  N.  H.  445  ;  Cooper  v.  Burr.  45  Barb.  10  ;  Pen- 
field  V.  Thayer,  2  E.  D.  Smith.  305 ;  Wej«terlo  v.  Dewitt,  86  N.  Y.  841.  98  Am. 
Dec.  517  ;  Ellis  v.  Secor.  81  Mich.  185. 18  Am.  Rep.  178  ;  Hillebrant  v.  Brewer, 
6  Tex.  4.1.  55  Am.  Dec.  757  ;  Elara  v.  Keen,  4  Leigh,  888.  26  Am.  Dec.  222; 
Stephenson  v.  King.  81  Ky.  425,  50  Am.  Rep.  178  ;  Lee  v.  Boak.  11  Gratt.  182, 

As  to  what  constitutes  symbolical  delivery,  the  decisions  are  somewhat  con- 
flicting, but  ordinarily  they  sustain  the  proposition  that  it  must  be  of  a  charac- 
ter appropriate  to  the  nature  and  circumstances  of  the  thing  given.  Whenever 
this  is  in  the  form  of  valuable  securities,  the  delivery  of  the  key  of  the  box 
containing  them  has  been  held  sufficient.  (Coleman  v.  Parker,  114  Mass.  80  ; 
Devol  V.  Dye,  128  Ind.  821.)  But  there  are  authorities  antagonizing  this  view, 
and  the  practitioner  should  consult  Hatch  v.  Atkins  (56  Me.  824).  and  Gano  v. 
Fisk  (48  Ohio  St.  462;.  The  i  ransaction  is  not  affected  by  any  particular  form 
of  words,  provided  the  intention  is  sufficiently  apparent,  and  is  accompanied 
by  such  acts  as  import  a  valid  delivery.  (Keniston  v.  Sceva,  64  N.  H.  24 ; 
Martin  v.  Funk,  75  N.  Y.  184 ;  Coleman  v.  Parker.  114  Man.  80  ;  Hatch  ▼. 
Atkinson.  56  Me.  824 ;  Clough  v.  Clough.  117  Mass.  88.) 

It  is  well  settled,  however,  that  the  delivery  need  not  be  made  to  the  donee 
personally,  but  may  be  made  to  another  as  his  agent  or  trustee.  A  delivery 
thus  made  is  as  effectual  as  though  it  had  been  made  directly  to  the  donee. 
Thus,  in  Milroy  v.  Lord  (4  DeG..  F.  &  J.  264).  L<»rd  Chief  Justice  Turner  said: 
'*  I  take  the  law  of  this  court  to  be  well  settled  that  in  order  to  render  a  volun- 
tary settlement  valid  and  effectual,  the  settler  must  have  done  everything 
which,  according  to  the  nature  of  the  property  comprised  in  the  settlement. 
Was  necessary  to  be  done  in  order  to  transfer  the  property  and  render  the  set- 
tlement binding  upon  him.  He  may,  of  course,  do  this  by  traubferring  the 
property  to  the  persons  for  whom  he  intenrls  to  provide,  and  the  provision  will 
then  be  effectual ;  and  it  will  be  equally  effective  if  he  transfers  the  property 
to  a  trustee  for  the  purpose  of  the  settlement,  or  declares  that  he  himself  holds 
it  in  trust  for  those  purposes,  and  if  the  property  be  personal,  the  trust  may.  I 
apprehend,  be  declared  either  in  writing  or  by  parol.  (Martin  v.  Funk,  supra; 
Beal  V.  Crowley,  59  Cat.  665;  Hill  v.  Stevenson.  63  Me.  864,  18  Am.  Rep.  281; 
Minor  V.  Rogers,  40  Conn.  512;  Meriwether  v.  Morrison,  78  Ky.  572.) 

To  constitute  a  valid  gift  causa  moiUis,  five  essentials  must  combine,  an  1  the 
absence  of  any  one  will  be  regarded  as  fatal  to  the  gift. 

First.  It  must  be  made  in  contemplation  of  the  donor's  death.  (Grymes  v. 
Hone,  49  N,  Y.  17.) 

Second.  The  donor  must  be  seized  with  an  illness  which  then  has  its  gr  sp 
upon  him.  (4  Kent,  Com.  244;  Williams  v.  Guile,  117  N.  Y.  843.)  And  death 
must  result  from  that  illness.    (Weston  v.  Wright,  17  Me.  287.) 

Third.  There  must  be  an  actual  or  symbolical  delivery  of  the  thing  given 
acr/^mpanied  by  an  intent  to  deliver.  (Case  v.  Dennison.  9  R.  I.  88;  Champ- 
ney  v.  Blanchard,  39  N.  Y.  Ill;  Basket  v.  Hassell,  107  U.  S.  6(,2;  Cutting  v. 
Oilmft\  41  X.  H.  147;  Edgerton  v.  Edgerton.  17  N.  J.  Eq.  419;  Jackson  ▼. 
Railroad  Co.,  88  N.  Y.  520;  Singleton  v.  Cotton,  23  Oa.  261.) 
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Fourth.  There  must  be  an  acceptance  of  the  thing  given  by  the  donee,  but 
in  this  connection  it  should  be  remembered  that  the  law  implies  an  acceptance 
on  the  part  of  every  man  of  whatever  is  obviously  beneficial  to  him,  or  for  his 
manifest  advantage  ;  and,  hence,  very  slight  evidence  of  acceptance  is  re- 
<iuired.    (Delmotte  v.  Taylor,  1  Redf.  [N.  Y.  Sur.J  417.) 

Fifth.  The  title  will  not  vest,  and  remains  inchoate  until  the  actual  death 
of  the  donor ;  and  until  the  actual  occurrence  of  this  last  event,  the  gift  is 
subject  to  revocation.  (Merchant  v.  Merchant,  2  Bradf.  [N.  Y.  Sur.]  432; 
Dody  V.  Wilson.  47  N.  Y.  5:i0;  Jones  v.  Brown,  84  N.  H.  439;  Rhodes  v. 
Ghilds.  64  Pa.  St.  18.) 

It  is  not  necessary  that  the  donor  should  have  been  in  extremis;  only  that  his 
death,  when  it  occurred,  should  be  from  the  disorder  which  afflicted  him  and 
menaced  his  life.     (Grymes  v.  Hone,  49  N.  Y.  20.) 

The  rule  of  law,  in  such  cases  of  gifts  made  in  prospect  of  death,  demands, 
for  their  validity,  that  the  proof  shall  show  the  existence  of  a  bodily  disorder, 
or  of  an  illness  which  imperils  the  donor's  life  and  which  eventually  terminates 
it.  But  that  he  should  be  contined  to  his  bed.  or  his  room,  or. that  he  should 
die  within  a  certain  limited  time,  are  not  essential  circumstances  to  support 
such  a  gift.  It  is  a  matter  within  tlie  experience  and  common  knowledge  of 
all.  and  one  requiring  no  evidence  to  show,  that  paralysis  is  the  symptom  of  a 
disease  which  does  terminate  human  life.  Its  strol<es  are  known  to  cause  to 
the  victim  a  loss  of  bodily  functions,  or  senses,  and  point  to  the  existence  of 
some  grave  ailment  of  the  bodily  system.  It  is  quite  a  matter  of  common  sup- 
position, or  belief,  that  the  third  stroke  is  followed  by  death.  (Williams  v. 
Guile, N.  Y. ,  6  L.  R.  A.  366.) 

Such  a  gift  Judge  Story  desc  ibed  as  amphibious;  between  a  gift  inter  vivos 
and  a  legacy.    (£q.  Jur..sec.  606.) 

He  says  it  difters  from  a  gift  inter  vivos  in  several  respects  in  which  it  re- 
sembles a  legacy,  and  he  mentions  as  one  that  '*  it  is  ambulatory,  incomplete 
and  revocable,  during  the  donor's  lifetime."  And  Lbach,  V.  C,  Id  Gardner  v. 
Parker  (3  Mudd.  184).  said  that  wherever  a  gift  is  in  prospect  of  death  there  is 
an  implied  condition  that  it  is  to  be  held  only  iti  the  happening  of  that  event. 
The  distinction  between  such  a  gift  and  any  other  is  that  though  delivery  is  an 
essential  feature  in  each,  in  the  former  that  peculiar  character  of  revocabiliiy 
inheres  during  the  donor's  life. 

The  general  doctrine  of  the  common  law  as  to  gifts  of  this  character  is  fully 
recognized  by  the  Supreme  Court  of  Tennessee  as  apart  of  the  law  of  that  state. 
(Richardson  v.  Adams,  lOYerg.  273 ;  Sims  v.  Walker,  8  Humph.  503 ;  Cass  v. 
Simpson,  4  Cold.  288.) 

In  the  case  last  mentioned,  that  court  had  occasion  to  consider  the  nature  of 
such  a  disposition  of  property  and  the  several  elements  that  enter  into  its  proper 
definition. 

Among  other  things,  it  said  : 

*' A  question  seems  to  have  arisen,  at  an  early  day,  over  which  there  was 

much  contest,  as  to  the  real  nature  of  gifts  causa  mortis.     Were  they  gifts 

inter  vivos,  to  take  effect  before  the  death  of  the  donor,  or  were  they  in  the 

nature  of  a  legacy,  taking  effect  only  at  the  death  of  the  donor  ?    At  the  tcr- 
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mioation  of  this  contest,  it  seems  to  have  been  settled,  that  a  gift  eatisa  mortii 
is  ambulatory  and  incomplete  during  the  donor's  life  and  is  therefore,  revocable 
by  him  and  subject  to  his  debts,  upon  a  deficiency  of  assets  ;  not  because  the 
gift  is  testamentary  or  in  the  nature  of  a  legacy,  but  because  such  is  the  condi- 
tion annexed  to  it  and  because  it  would  otherwise  be  fraudulent  as  to  creditors  ; 
for  no  man  may  give  his  property  who  is  unable  to  pay  his  debts  ;  and  all  now 
agree  that  it  has  no  other  property  in  common  with  a  legacy.  The  property 
must  pass  at  the  time  and  not  be  intended  to  pass  nt  the  giver's  death  ;  yet,  the 
party  making  the  gift  does  not  part  with  the  whole  interest,  save  only  in  a 
certain  event ;  and  until  the  event  occurs  which  is  to  devest  him,  the  title  re- 
remains  in  the  donor.  The  donee  is  vested  with  an  inchoate  title,  and  the  in- 
termediate ownership  is  in  him ;  but  his  title  is  defeasible  until  the  h<»ppeniug 
of  the  event  necessary  to  render  it  absolute.  Ii  differs  from  a  legacy  in  this, 
that  it  does  not  require  probate,  does  not  pass  to  the  executor  or  adminisirator. 
but  is  taken  against,  not  from  him.  Upo  \  the  happening  of  tlie  event  upou 
which  the  gift  is  dependent,  the  title  of  the  donee  becomes,  by  relation,  com- 
plete and  absolute  from  the  time  of  the  delivery,  and  that  without  any  consent 
or  other  ac^on  the  part  of  the  executor  or  administrator  ;  consequently  the  gift 
is  inter  viwi,  "  In  another  part  of  the  opinion  fp.  297),  it  is  said  :  "  All  the 
authorities  agree  that  delivery  is  essential  to  the  validity  of  the  gift ;  and  that, 
it  is  said,  is  a  wise  principle  of  our  laws,  because  delivery  strengthens  the  evi- 
dence of  the  gift ;  and  is  certainly  a  very  powerful  fact  for  the  prevention  of 
frauds  and  perjury. " 

In  the  first  of  these  extracts  there  is  an  inaccuracy  of  expression,  which  seems 
to  have  introduced  some  confusion,  if  not  an  apparent  contradiction,  when, 
after  having  stated  that  "  The  property  must  pass  at  the  time  and  not !«  in- 
tended to  pass  at  the  giver's  death,  "  it  is  added,  tbat  **  until  the  event  occars 
which  is  to  devest  him.  the  title  remains  in  the  donor.  "  But  a  view  of  the  en- 
tire passage  leaves  no  room  to  doubt  its  meaning  :  that  a  donati  mortis  eautta 
must  be  completely  executed,  precisely  as  required  in  the  ciise  of  gif is  tn^^r 
vivos,  subject  to  be  devested  by  the  happening  of  any  of  the  conditions  sub- 
sequent ;  that  is,  upon  actual  revocation  by  the  donor,  or  by  the  donor's  sur 
viving  the  apprehended  peril,  or  outliving  the  donee,  or  by  the  occurrence  of 
a  deficiency  of  assets  necessary  to  pay  the  debts  of  the  deceased  donor.  These 
conditions  are  the  only  qunliflcatioris  that  distinguish  gifts  mortis  cat/sa  and 
inter  vivos.  On  the  other  hand,  if  the  gift  does  not  take  effect  as  an  executed 
and  complete  transfer  to  the  donee  of  possession  and  title,  either  legal  or  equi'Sr 
ble,  during  the  life  of  the  donor,  it  is  a  testamentary  disposition,  good  only  if 
made  and  proved  as  a  will. 

This  statement  of  the  law,  we  think,  to  be  correctly  deduced  from  (he  Judg- 
ments of  the  highest  courts  in  England  and  in  this  country  ;  although  as  might 
well  have  been  expected,  since  the  early  introduction  of  the  doctrine  into  the 
common  law  from  the  Roman  civil  law.  it  has  developed,  by  new  and  succes- 
sive applications,  not  without  fluctuating  and  inconsistent  decisions. 

**  As  to  the  character  of  the  thing  given.  "  pays  Chief  Justice  Shaw,  in  Chase 
▼.  Redding  (13  Gray.  418-420).  *'  The  law  has  undergone  S'^me  changes.  Orig- 
inally it  was  limited,  with  some  exactness,  to  chattels,  to  some  object  of  value 


IN  RE  HEMPHILL'S  ESTATE  147 

deliverable  by  tlie  band;  then  extended  to  securities  transferable  solely  by  de-- 
livery  as  banl^  notes,  lottery  tickets,  notes  payable  to  bearer  or  to  order,  and  in* 
dorsed  in  blank;  subsequently  it  has  been  extended  to  bonds  and  other  ehoses  in  ac- 
tion, in  writing  or  repre<»uted  by  a  certificate,  when  ihe  entire  equitable  interest 
is  assigue<l  ;  and  in  the  very  latest  cases  on  the  subject  in  this  commonwealth, 
it  has  been  held  that  a  note  not  negotiable,  or  if  negotiable,  not  actually  in- 
dorsed, but  delivered,  passes,  with  a  right  to  use  the  name  of  the  administrator 
of  the  piemiaes,  to  collect  it  for  tlie  donee's  own  use  "  (citing  Session  v.  Mose- 
ley.  4.  Gush.  87  ;  Bates  v.  Kempton,  7  Gray,  882  ;  Parish  v.  Stone,  14  Pick. 
20^). 

lu  the  case  last  mentioned,  Parish  v.  Stone,  the  same  distinguished  judge, 
speaking  of  the  cases  which  had  extended  the  doctrine  of  gifts  mortis  raum  to 
include  choH$  in  action,  delivered  so  as  to  operate  only  as  a  transfer  by  equita- 
ble assignment  or  a  declaration  of  trust,  says  further,  that  '*  these  cases  all  go 
on  the  assumption  that  a  bond,  note  or  other  security  is  a  valid  subsisting 
obligation  for  the  payment  of  a  sum  of  money,  and  the  gift  is,  in  effect,  a  gift 
of  the  money  by  a  gift  and  delivery  of  the  instrument  that  shows  its  existence 
and  affords  the  means  of  reducing  it  to  possession."  He  had,  in  a  previous 
part  of  the  same  opinion,  stated  that  "  the  necessity  of  an  actual  delivery  has 
been  imiformly  insisted  upon  in  the  application  of  the  rules  of  the  English  law 
to  this  species  of  gi  f t. "    (204. ) 

In  Camp's  Appeal  (36  Conn.  88).  the  Supreme  Court  of  Errors  of  Connecticut 
held  that  a  delivery  to  a  donee  of  a  savings  bank  book,  containing  entries  of 
deposics  to  the  credit  of  the  donor,  with  the  intention  to  give  to  the  donee  the 
deposits  represented  by  the  book,  is  a  good  delivery  to  constitute  a  complete 
gift  of  such  deposits,  on  the  general  ground  that  a  delivery  of  a  choM  in  action 
that  would  be  sufficient  to  vest  »n  equitable  title  in  a  purchaser  is  a  sufflcieut 
delivery  to  constitute  a  valid  gift  of  such  ch*9e  in  action,  without  a  transfer  of 
the  legal  title.  That  was  the  case  of  a  gift  inter  vivos.  But  the  court  say,  re- 
ferring to  the  case  of  Brown  v.  Brown  (18  Conn.  410),  as  having  virtually  de- 
termined the  poiut:  "  It  is  true  that  was  a  donation  cauaa  mortis,  but  the  prin- 
ciple involved  is  the  same  in  both  cases,  as  there  is  no  difference  in  respect  to 
the  requisites  of  a  delivery  between  the  two  classes  of  gifts."  And  so  Justice 
WiLDB,  delivering  the  opinion  of  the  court  in  Grover  v.  Grover  (24  Pick.  2«1- 
264),  expi'essly  declared  that  "  a  gift  of  a  eliose  in  action,  provided  no  claims 
of  creditors  interfere  to  affect  its  validity,  ought  to  stand  on  the  same  footing 
as  a  sale;*'  that  the  title  passed  and  the  gift  became  perfected,  by  delivery  and 
acceptance;  that  there  was,  therefore,  **  lo  good  reason  why  property  thus  ac- 
quired should  not  be  protected  as  fully  and  effectually  as  property  acquired  by 
purchase;*'  and  showed,  by  a  reference  to  the  cases,  that  there  was  no  differ- 
ence in  this  respect  between  gifts  inter  vivos  and  mortis  causa. 

In  resp  ct  to  the  opinion  in  this  case,  it  is  to  he  observed,  that  it  cites  with 
approval  the  case  of  Wright  v.  Wright  (1  Cow.  698).  in  which  it  was  decided 
that  the  promissory  note,  of  which  the  donor  himself  was  maker,  might  be  the 
•abject  of  a  valid  gift  mortis  cavsa,  though  the  concurrence  was  not  upon  that 
poiut.  That  case,  however,  has  never  been  followed.  It  was  expressly  dis- 
approved and  disregarded  by  tbe  Supreme  Court  of  Errors  of  Connecticut  io 
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Raymond  y.  Selllck  (10  Conn.  480),  Judge  Waitb,  delivering  the  opinion  of 
the  court;  had  been  expressly  questioned  and  disapproved  in  Parish  ▼.  Stone 
(14  Pick.  198-206),  by  Chief  Justice  Seiaw,  and  wtis  distinctly  overruled  by  the 
Court  of  Appeals  of  New  York,  in  Harris  v.  Clark  (3  N.  Y.  93).  In  that  caae 
it  was  said:  "  Gifts,  however,  are  valid  without  cousideriition  or  actual  value 
paid  in  return.  But  there  must  be  delivery  of  possession.  The  contract  must 
have  been  executed.  The  thing  given  must  be  put  into  the  hands  of  the  donee, 
or  placed  within  his  power  by  delivery  of  tae  means  of  obtaining  it.  The  gift 
of  the  maker^s  own  note  is  the  delivery  of  a  promise  only,  and  not  of  the  thing 
promised,  and  the  gift  therefore  fails.  Without  delivery,  the  transaction  is  not 
valid  as  an  executed  gift;  and  without  consideration,  it  is  not  valid  as  a  contract 
to  be  executed.  The  decision  in  Wright  v.  Wright  was  founded  on  a  supposed 
distinction  between  a  gift  inter  vivos  and  a  donatio  mortis  causa.  But  thero 
appears  to  be  no  such  distinction.  A  delivery  of  possession  is  indispensable  in 
either  case." 

The  case  from  which  this  extract  is  taken  was  very  thoroughly  argued  by 
Mr.  John  C.  Spencer  for  tic  plaintiff,  and  Mr.  Charles  O'Connor  for  the  de- 
fendant, and  the  judgment  of  the  court  states  and  reviews  the  doctrine  on  the 
subject  with  much  learning  and  ability'.  It  was  held  that  a  written  ord  r  upon 
a  third  person,  for  the  payment  of  money,  made  by  the  donor,  was  not  the  sub 
jcct  of  a  valid  gift,  either  inter  vivos  or  mortis  causa;  and  the  rule  applicable 
in  such  cases,  as  conceded  by  Mr.  O'Connor,  was  stated  by  him  as  follows : 

**  Delivery  to  the  donee  of  su.h  an  instrument  as  will  enable  him,  by  force 
of  the  instrument  itself,  to  reduce  the  fund  into  possession,  will  suffice,  is  the 
plaintiff's  doctrine.  This  might  safely  be  conceded.  It  might  even  be  con- 
ceded that  a  delivery  out  of  the  donor's  control  of  an  instrument,  without 
which  he  could  not  recover  the  fund  from  his  debtor  or  agent,  would  also 
suffice." 


Hesterberg  et  ah  vs.  Clark  et  al. 

[Supreme  Court  of  Illinois,  April  1,  1897;  166  III.  211, 46  N.  E.  Rep.  784.] 

Appeal — Revocation  of  wills — Interlineations — Codicil 

— Action  to  set  aside. 

1.  An  executor  in  prosecuting  an  appeal  must  act  in  the  interests  of  the  estate, 
and  not  consult  the  personal  wishes  of  some  of  the  devisees;  as,  in  f.uch  a 
case,  if  his  appeal  is  unsuccessful,  he  must  resort  to  them  for  his  costs  of 
suit,  and  will  not  be  allowed  to  charge  such  costs  and  expeusea  to  the  estate 
he  represents. 

a.  It  is  the  first  duty  of  an  executor  to  cause  the  will,  under  which  he  is  nomi 
nated,  to  be  duly  probated;  and  if  such  probate  be  set  aside  in  a  suit  to 
which  he  was  made  a  party,  he  has  an  undoubted  right  to  have  that  error, 
if  it  be  one,  corrected  on  appeal. 
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t.  Under  the  circumstances  of  the  last  paragraph,  it  is  entirely  proper  for  th« 

executor  to  charge  the  costs  and  expenses  of  the  appeal  to  the  estate  he 

represents, 
i.  The  proponents  of  a  will  establish  a  pnma  facie  case  when  they  put  in  evi* 

dence  the  will  itself,  and  the  testimony  of  the  subscribing  witnesses. 
6.  A  valid  will  once  shown  to  be  existing  is  regarded  as  continuing  in  force 

until  revoked  in  the  manner  prescribed  by  statute. 

6.  It  is  not  enough  that  the  witnesses  are  present  when  the  will  la  executed,  but 

they  must  subscribe  it  also,  and,  if  a  codicil  be  added,  even  in  their  pres* 
ence,  they  must  subscribe  it  as  attesting  witnesses. 

7.  Where  an  interlineation  is  made  in  the  testamentary  paper,  it  should  be  noted 

in  an  attestation  clause  to  be  signed  by  the  witnesses.    For  the  interlinea 
tion  appearing,  the  presumption  is  that  it  was  made  after  the  execution  of 
the  will;  and  if  the  witnesses  are  dead  or  in  parts  unknown,  mere  proof  of 
their  signature  to  the  original  will  would  not  establish  the  matter  interlined 
as  a  part  of  the  present  will. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Monroe. 

Slate  &  Bollinger^  for  plain tiEE  in  error. 

Carter,  J. — Appellees  filed  their  bill  in  chancery  in  the  Cir* 
cuit  Court  of  Monroe  county,  to  set  aside  the  will  and  the  probate 
thereof  of  Thomas  Mathews,  deceased.  The  bill  alleged  that  the 
testator  was  of  unsound  mind  and  memory ;  that  the  execution  of 
the  will  was  procured  by  falsehood,  misrepresentation,  and  undue 
influence  of  the  devisees ;  and  that  it  was  not  the  will  as  made  and 
executed  by  the  testator  as  and  for  his  last  will,  but  was  fraudu- 
lently presented  as  and  for  an  instrument  in  writing,  which  he  had 
executed  purporting  to  be  his  last  will  and  testament.  The  facts 
are  briefly  these :  On  February  18,  1895,  the  testator,  desiring  to 
make  his  will,  sent  for  one  Powderly,  a  school  teacher,  and 
Thomas  J.  Mathews,  his  grandson,  and,  by  the  direction  of  the 
testator,  Powderly  wrote  the  will  when  they  were  all  together ; 
and  it  was  then  and  there  signed  by  the  testator,  and,  as  witnesses, 
by  Powderly  and  Thomas  J.  Mathews,  as  required  by  the  statute. 
As  executed,  the  will  contained  eight  paragraphs,  dividing  the 
testator's  estate  between  his  wife,  Margaret,  and  his  children, 
Francis  Mathews,  Thomas  Mathews,  Jr.,  and  Joseph  Mathews, 
with  legacies  to  each  of  his  six  daughtera  There  was  also  a  para- 
graph numbered  "  lastly  "  appointing  Henry  Hesterbergas  execu* 
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tor.  Two  days  after  this  will  was  executed,  the  testator  again 
eent  for  the  two  witnesses,  and  Powderly,  at  Iiis  request,  and  in 
his  presence,  and  in  the  presence  of  the  other  witness,  inserted  in 
the  instrument,  after  the  eighth  paragraph,  the  following  :  '*  Ninth. 
In  addition  to  what  I  have  already  bequeathed  to  my  beloved 
wife,  I  give  her  all  the  wheat  I  liave  in  the  granary,  excepting, 
however,  enough  to  pay  my  taxes  due  in  the  year  1895."  The 
will  was  not  again  signed  by  the  testator  or  the  witnesvses,  and 
no  note  or  memorandum  of  tlie  addition  was  indorsed  on  the  will. 
Powderly  testified  that  the  testator  said,  **  We  sliould  witness  that 
he  wanted  to  give  his  wife  that  much  extra  in  addition  to  what  he 
gave  her  beforehand,"  but  that  he  did  hot  ask  them  to  sign  again. 
He  died  a  few  days  thereafter.  The  plaintiflE  in  error,  Hesterberg,  as 
executor,  was  made  one  of  the  defendants  to  the  bill,  and  lie  alone 
has  prosecuted  this  writ  He  answered  the  bill,  denying  its  alle- 
gatinns,  but  the  other  defendants,  except  the  infants,  suffered 
default  When  the  cause  came  on  for  hearings  the  defendants, 
who  were  the  proponents  of  the  will,  offered  no  evidence;  but  the 
complainants  introduced  the  original  will  and  probate  tiiereof, 
with  the  certificate  of  proof  taken  in  the  County  Court,  and  also 
examined  the  subscribing  witnesses.  The  witness  Powderly  was 
the  only  one  interrogated  in  the  Circuit  Court  respecting  the  testa- 
tor's mental  capacity.  He  testified  **  His  mind  was  as  clear  * 
*  *  as  my  mifld  or  your  mind.  He  was  as  clear  as  any  man 
was,  in  my  mind."  On  motion  of  the  complainants,  the  court 
instructed  the  jury  to  find  that  the  instrument  was  not  the  last 
will  of  said  Thomas  Mathews,  deceased.  The  jury  rendered  their 
verdict  accordingly,  and  a  decree  was  entered  in  conformity  there- 
with, and  that  the  said  will  and  probate  thereof  be  set  aside  and 
held  for  naught 

The  first  contention  of  dv^fendants  m  error  is  that  the  principal 
defendants  below,  the  widow  and  two  sons,  the  chief  beneficiaries, 
by  their  default,  admitted  all  the  material  allegations  of  the  bill, 
at)d  that  the  executor  has  no  such  interest  m  the  litigation  as 
would  authorize  him  to  appeal  or  prosecute  a  writ  of  error,  and 
counsel  cite  Shaw  v.  ModerweU  (104  111.  64),  and  Nayer  v. 
iVM;y^rtr^  (125  111.  276,  17  N.  E.  450).  Tiiese  cases  decide  thai; 
the  executor,   if  pursuing  the  personal  interest  of    devisees    by 
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• 

his  appeals  to  the  courts,  must  look  to  them  for  his  costs  if  un- 
successful, and  cannot  charge  the  estate.  As  he  was  named 
executor  by  the  will,  he  was  interested  in  sustaining  it  He 
was  made  defendant  to  the  bill,  and  issue  had  been  madeon  his 
answer;  and  we  see  no  reason  why,  subject  to  the  contin- 
emy  of  h  iving  to  pay  the  costs  like  other  suitors,  he  would  not 
have  the  right  to  bring  the  record  here  for  review.  It  was  his 
duty  under  the  statute  to  cause  the  will  to  be  proved  and  recorded. 
(Rev.  St  t»t  "  Administration,  "  §  2.)  It  had  been  set  aside  in 
a  suit  to  which  he  had  been  made  defendant  He  had  the  un- 
doubted right  to  have  the  error,  if  any,  corrected  on  appeal  or 
writ  of  error. 

Appellees  contend  that,  as  the  defendants  below  oflEered  no  evi- 
dence, they  failed  to  establish  a  pnma  facie  case,  and,  therefore, 
that  the  instruction  of  the  court  to  the  jury  was  proper.  This 
contention  is  without  force,  for  the  reason  that  the  complainants 
themselves  furnished  the  proof  which  they  now  claim  should  have 
been  made  by  the  defendants  below.  By  offering  the  evidence 
themselves,  they  waived  the  advantage  which  they  now  seek  to 
tak&  The  complainants  put  in  evidence  the  will  and  the  certifi- 
cate of  the  oaths  of  the  witnesses  in  the  Probate  Court,  besi<les  the 
testimony  of  the  subscribing  witnesses,  and  thereby  established  a 
prima  facie  case  for  the  proponents  of  the  will.  {Holloway  v.  Oal 
loway,  51  111.  160 ;  Carpenter  v.  Calvert,  83  id.  62 ;  Pendlay  v. 
Eatoii,  ISO  id.  69,  22  N.  E.  853.) 

The  next  contention  of  appellees  is  th:it  the  decree  should  be  sus- 
tained because  the  will  was  never  legally  executed,  there  having 
been  no  reattestation  of  the  instrument,  as  it  is  claimed,  after  the 
insertion  by  interlineation  of  the  ninth  clause.  Under  the  rule 
laid  down  by  the  authorities,  the  insertion  of  the  ninth  clause,  after 
the  execution  and  attestation  of  the  will,  did  not  work  a  revoca- 
tion of  the  will,  or  render  it  invalid  as  originally  executed.  In 
Wolfv.  Bollinger  {62  III.  868),  this  court  said:  "The  power  to 
try  and  determine  whether  the  writing  produced  be  the  will  of  the 
testator  or  not  includes  the  power  to  adjudge  upon  the  validity  of 
any  part  of  the  instrument,  as  well  as  the  whole.  "  "  It  is  the  rule 
that  a  valid  will,  once  existing,  must  continue  in  force,  unless  re- 
voked in  the  mode  prescribed  by  statute.  "      **  It  has  often    been 
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determined,  in  the  construction  of  similar  statutes,  that  the  mere 
acts  named,  of  canceUation  or  obliteration,  will  not  constitute  a 
valid  revocation,  unl&ss  done  with  the  intent  to  revoka  "  ''It  is 
believed  to  be  tlie  doctrine,  as  laid  down  in  Reilf.  Wills  (314,  325, 
827),  and  well  settled  by  the  authorities,  that  when  the  testator 
makes  an  alteration  in  his  will,  by  erasure  and  interlineation,  or  in 
any  other  mode,  without  authenticating  such  alteration  by  a  new 
attestation  in  the  presence  (^f  witnesses  or  other  form  required  by 
the  statute,  it  is  presumed  that  the  erasure  was  intended  to  be  de- 
pendent upon  the  alteration  goine;  into  efTect  as  a  substitute  ;  and 
such  alteration  not  being  so  made  as  to  take  effect,  the  will  there* 
fore  stands  in  legal  force,  the  same  as  it  did  before,  so  far  as  it  is 
legible  after  the  attempted  alteration.  ''  It  is  very  clear  that  the 
court  below  erred  in  giving  the  instruction  in  question  to  the  jury, 
and  in  entering  the  decree  setting  aside  the  will,  for,  if  it  be  con- 
ceded that  the  ninth  clause  interlined  was  invalid,  the  whole  will 
was  not  for  that  reason  revoked  or  rendered  invalid.  There  was 
no  intention  on  the  part  of  the  testator  to  revoke  his  will.  He 
simply  desired  to  make  u  slight  alteration  by  interlining  an  addi- 
tional bequest  to  his  wife,  which,  if  it  fail  for  want  of  proper  at- 
testation, leaves  the  original  will  in  full  force.  (  Wright  v.  Wright, 
5  Ind.  889  ;  Pringk  v.  McPherson,  2  Brev.  279  ;  Jackson  v.  Hollo- 
way,  7  Johns.  394;  1  Redf.  Wills,  *825,  *326;  Greer  y.  McCradcinf 
Peck  [Term.],  301 ;  In  re  Wikoxs  Will  [Surr.],  20  N.  Y.  Supp. 
131;  Wheeler  v.  Bent,  7  Pick.  61 ;  Doane  v.  IJadlock,  42  Me.  72.) 

The  ninth  clause  inserted  in  the  will  by  interlineation  cannot 
be  sustained  as  a  part  of  the  will.  It  was  not  signed  and  attested 
with  the  formalities  required  by  the  statute.  In  this  respect^ 
while  recognizing  the  force  of  the  reasoning  employed  in  the 
opinion,  we  cannot  agree  with  the  conclusion  reached  by  the 
Supreme  Court  of  Indiana  in  Wjight  v.  Wi^ight  {supra),  where  a 
new  provision  was  inserted  in  a  will  a  few  days  after  its  execution, 
a  case  practically  on  all  fours  with  this.  It  was  there  said  :  '^  But 
why  should  the  bequest  added  on  tlie  4th  of  March  be  deemed  no 
part  of  the  will  ?  It  was  inserted  by  the  same  scrivener  who 
wrote  the  original  will,  in  the  presence  of  the  testator,  and  by  his 
express  direction.  The  instrument  was  already  signed  by  the 
testator.     The  witnesses  who  had  subscribed  the  will  when  first 
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execated  were  also  present  Tliey  recognized  the  paper  on  which 
their  names  were  signed,  and  saw  tlie  provision  inserted.  This 
woald  seem  to  be  a  sufficient  compliance  with  the  statute.  The 
mere  rewriting  of  their  names  to  the  instrument  would  have  added 
nothing  to  the  importance  of  the  transaction.  Under  the  circum- 
stances, it  would  have  been  a  useless  ceremony.  The  law  there* 
fore  did  not  requii-e  its  performance.  We  are  decidedly  of  the 
opinion  that  the  will,  including  the  new  provision,  was  duly  exe- 
cated and  attested.''  Notwithstanding  the  ninth  clause  was 
inserted  only  a  few  days  after  the  execution  and  attestation  of  the 
will  as  first  made,  and  was  so  inserted  by  one  of  the  attesting  wit* 
nesses  at  the  request  of  the  testator,  and  in  his  presence,*  and  in 
the  presence  of  the  other  attesting  witness,  still  this  new  provision 
was  never  attested  in  the  manner  provided  by  the  statute,  and  we 
cannot  regard  the  position  t:iken  in  the  Wright  Case,  that  a  re- 
attestation  of  the  will  was  unnecessary,  as  sustained  by  the  authori- 
ties, or  as,  in  this  state,  being  in  accord  with  the  provisions  of  the 
statute  in  regard  to  wills.  In  addition  to  the  cases  above  cited, 
see  1  Am.  &  Eng.  Enc.  Law,  941,  note  1,  citing  Uindmarsh  v. 
Charlton  (8  H.  L.  Cas.  160),  and  In  re  Goods  of  Maddock  (L  R 
8  Pmb.  &  Div.  169 ;  also  29  Am.  &  Eng.  Enc.  Law,  264).  In 
commenting  on  the  Indiana  case,  Mr.  Redfield,  in  volume  1,  star 
pages  825,  826,  of  his  work  on  Wills,  says:  *'But  it  may  be 
questioned  how  far  this  case  is  entirely  reliable  as  a  ground  of 
action  in  future  cases.  The  thing  being  done  in  this  mode, 
and  the  alternative  being  presented  of  either  supporting  it  or  nul- 
lifying the  act,  might  some  time  induce  courts  to  maintain  it  under 
such  circumstances;  so  that  we  could  not  regard  the  case  as  a  safe 
precedent  to  be  followed  in  other  cases.  And  if  the  rule  that  the 
witnesses  must  rewrite  their  names  in  order  to  constitute  a  re  wit- 
nessing of  the  instrument,  after  an  alteration,  is  to  be  regarded  as 
fully  established,  there  could  be  no  question  of  the  unsoundness 
of  the  preceding  case^"  It  is  not  enough  that  the  witnesses  are 
present  when  the  will  is  executed,  but  they  must  subscribe  the 
instrument  If  a  codicil  be  added  even  in  their  presence,  they 
must  subscribe  it  also  as  attesting  witnesses ;  and,  where  an  altera* 
tion  is  made  in  the  will   by  interlineation,  there  is  no  reason  in 

principle  why  the  statutory  requisites  may  be  dispensed  with,  or 
Vol.  11-80 


154  PROBATE  REPORTS  ANNOTATED. 

the  formulities  i*equired  in  the  other  cases  mentionisd  disregarded. 
Indeed,  prudence  would  dictate  that,  where  an  interlineation  is 
made,  it  sliould  be  noted  in  an  attestation  claube  to  be  signed  bj 
tlie  witnesses,  for,  the  interlineation  appearing  or  being  shown, 
the  presumption  is,  in  tiie  absence  of  proof,  tiiat  it  was  made  after 
the  execution  of  the  will,  and  if,  when  the  instrument  is  presented 
for  probate,  the  witnesses  are  dead  or  in  parts  unknown,  mere 
proof  of  their  signatures  to  the  original  will,  as  provided  for  by 
the  statute,  would  not  establish  the  matter  interlined  as  a  part  of 
the  will.  But  even  where  it  is  shown,  as  in  this  case,  that  the 
attesting  witnesses  were  present  when  the  interlineation  was  made 
by  one  of  them  at  the  request  of  the  testator,  to  hold  that  a  reat- 
testation  of  the  will  as  changed,  or  an  attestation  of  the  interlined 
part  evidenced  by  a  resigning  by  the  witnesses,  is  unnecessary, 
would  be  to  dispense  with  a  substantial  requirement  of  the  statute, 
and  would  lead  to  uncertainty  and  confusion  as  to  the  law  in  the 
proof  of  wills.  Our  conclusion  is  that  the  interlined  ninth  clause 
was  void,  and  the  jury  should  have  been  so  instructed,  but  thnt 
the  court  erred  in  instructing  the  jury,  as  the  proof  stood,  so  far 
as  the  original  will  was  concerned,  to  find  that  it  was  not  the  last 
will  of  tiie  deceased.  The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  the  views 
herein  stated. 

Reversed  and  remanded. 


Chase  vs.  Webster. 


(Supreme  Judicial  Court  of  Massachuselts,  Suffolk,  April  1,  1897;  168  Mass. 

228.  46  N.  E.  Rep.  705.  j 

Discretion  of  the  Probate  Court —  Allowance  to  widow. 

1.  The  discretion  of  a  Judire  of  probate  regarding  any  matter  properly  before 
him,  if  not  improvidently  exercised,  will  be  upheld,  and  a  reasonable  al- 
lowance made  to  a  necessitous  widow,  which  is  not  contrary  to  statute 
law,  win  be  sustained  as  proper. 

^.  The  Probate  Court  in  determining  such  a  matter  must  linve  due  regard  for 
all  the  circijmstances  of  tlie  case,  and  tlje  allowance  shall  be  c:iven  only  to 
relieve  what,  under  the  circumstances,  a  e  fairly  to  be  deemed  necessities. 
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8.  Another  rule  in  determiDing  tlie  question  of  a  widow's  allowance,  requires 
the  Probate  Court  to  act  with  a  due  regard  for  the  rights  of  creditors,  and 
such  allowance  should  be  proportioned  wiih  reference  to  those  rights. 

4.  Where  the  entire  value  of  an  estate  is  shown  to  be  $900,  an  allowance  to 
the  widow  of  $100  will  uot  be  set  aside,  when  the  record  is  silent  as  to  the 
existence  of  any  debts. 

B.  Dunham  and  T.  J.  Donoghue^  for  petitioner. 

James  P.  PiincCj  for  respondent 

Barker,  J. — A  decree  of  divorce  entered  nisi  does  not  dissolve 
the  marriage.  {Wales  v.  Wales^  119  Mass.  89;  Graves  v.  Graves^ 
108  id.  814;  NobU  v.  Noble,  L.  R  1  Prob.  &  Div.  691.)  A  de- 
cree nisi  having  been  entered,  the  death  of  eitlier  party  before  the 
decree  has  been  made  absolute,  and  before  tlie  time  when  it  can 
be  made  absolute,  puts  an  end  to  the  suit;  and  thereafter  the  di* 
vorce  cannot  be  made  absolute,  either  })y  order  of  court,  or  by  the 
optrration  of  St  1893  (ch.  280,  §  1).  The  petitioner  is  therefore 
the  widow  of  the  testator. 

The  power  to  make  allowances  from  the  pei-sonal  estate  of  a  de- 
ceased person  is  given  by  Pub.  St  (ch.  135,  §  2),  and  the  direction 
given  by  the  statute  is  that  the  petition  shall  be  dealt  with  *^  hav- 
ing regard  to  all  the  circumstances  of  the  case,"  with  a  necessary 
implication  that  the  allowance  shall  be  given  only  to  relieve  what, 
under  the  circumstances,  are  fairly  to  be  deemed  necessities.  (See 
Washburn  v.  Washbur?i,  10  Pick.  374;  Hollenbeck  v.  PixUy^  8 
Gray,  521;  SUick  v.  Slack^  123  Mass.  443;  Dale  v.  Bank,  155  id. 
141,  29  N.  E.  371.)  These  cases  hold  that  the  allowance  is  not 
to  be  given  with  the  design  of  taking  the  estate  from  creditors,  or 
of  modifying  the  provisions  of  a  will,  or  of  changing  the  course 
which  property  would  take  under  the  statute  of  distributions,  and 
that  the  allowance  may  be  given  although  the  widow,  at  the  time 
of  her  husband's  death,  is  living  separate  and  apart  from  him  ;  and 
the  decisions  cited  say  that  the  fact  that  the  parties  were  separated, 
or  the  question  which  party  was  the  culpable  cause  of  the  separa- 
tion, may  have  little  application  to  the  question  of  the  allowance, 
and  that  it  is  not  made  as  a  reward  for  faithful  service  as  a  wife, 
but  is  a  question  of  the  widow's  actual  necessities.  In  the  present 
case  the  allowance  was  of  $100  only.     The  will  of  the  testator  left 
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all  of  his  property  away  from  his  widow  and  his  estute  amounts 
to  $900;  so  that,  having  waived  the  provisions  of  his  will,  she 
will  take,  under  the  statute  of  distribution,  all  of  his  property  not 
needed  for  the  payment  of  debts  and  charges  of  administration, 
and  it  did  not  appear  at  the  hearing  whether  there  were  any  debt^ 
The  making  of  the  allowance  is  tlierefore  not  shown  to  have  been 
contrary  to  the  provisions  of  the  statute,  as  construed  and  inter- 
preted by  the  decisions  cited.  The  })etitioner  was  found  by  the 
justice  who  made  the  decree  to  have  been  in  necessitous  circum- 
stances, and  entitled  to  the  small  allowance  given  her  by  the  Pro- 
bate Court  The  decision  of  a  single  justice  of  this  court  in  a 
probate  matter  is  not  to  be  reversed  unless  clearly  shown  to  be 
erroneous.  {Allen  v.  Allen,  117  Mass.  27,  29 ;  Slack  v.  Slacks  ubi 
supra.)  In  the  opinion  of  a  majority  of  the  court,  we  cannot  say, 
as  mcitter  of  law,  that  the  circumstances  were  such  as  to  make  the 
allowance  erroneous. 
Decree  affirmed. 


Hennessey's  Heirs  vs.  Woulpe  et  ah 

[Supreme  Court  of  Louisiana,  March  1,  1897;  22  Soutli.  Rep.  894.] 

Testamentary  capacity — Nuncupative  wills— Incapacity 

arising  from  drunkenness. 

1.  On  an  inquiry  into  testamentary  capacity,  as  affected  by  drink,  the  point  of 

time  under  investigation  is  when  the  will  is  made.  If  the  testator  is  then 
sober,  testamentary  compel ency  exists.  (1  Jarni.  Wills,  pp.  64,  55,  et.  spq  ; 
Hart  V.  Thompson's  Ex'r,  15  La.  88.) 

2.  The  declaration  of  inability  or  ignr)rance  how  to  write  or  sign  his  name, 

attested  by  the  notary  in  his  certificate  to  the  nuncupative  will  by  public 
act,  takes  the  place  of  the  signature  required  by  our  Code  of  a  testator  wlio 
can  sign;  and  the  mark  of  the  testator  unal>1e.  or  who  knows  not  how.  to 
sign,  is  unnecessary  to  such  will  accompanied  with  that  declaration.  (Rev. 
Civ.  Code,  arts.  1579,  1582,  1584;  4  Boilleux,    108.) 

8.  When  the  certificate  to  the  will  in  that  form  states  the  request  of  the  notary 
of  the  testator  to  sign,  and  her  answer  that  she  cannot,  because  she  knowa 
not  how,  it  imports  that  her  declaration  was  made  to  the  notary. 

4.  The  will,  fortified  by  the  strons^est  testimony  that  it  is  the  manifestation  of 
the  wishes  of  the  testator,  will  not  be  annulled  merely  because  the  appro- 
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priate  pbrase:)log7  to  convey  her  dispositioDS  is  suggested  by  the  notary. 
(4  Marcad6,  16;  4  Boilleux.  99;  Landry  v.  Tomatis,  82  La.  Ann.  113. 
and  authorities  there  cited.) 

On  Rehearing. 

1.  The  asserted  missing  memorandum  of  tlie  notary,  taken  at  the  time  of  the 
intended  disposition  of  the  testatrix,  affords  no  ground  to  annul  the  will, 
in  yiew  of  the  explanation  of  witnesses  in  regard  to  the  note  made  of  these 
intended  dispositions. 

8.  The  notary  may  address  a  few  questions  to  the  testator  to  develop  and  render 
more  clear  his  expressed  will.  He  may  even  suggest  words,  that  the 
testator  may  the  better  express  his  intent,  but  he  should  guard  against  any 
suggestion  with  the  view  of  influencing  the  testamentary  disposition. 
"The  dictation  of  the  will  refera  to  substance,  not  style."  (Landry  v. 
Tomatis,  82  La.  Ann.  lid.)  Held,  that  the  dictation  was  that  of  the  testatrix, 
within  the  intendment  of  the  articles  of  the  Code. 

8.  The  certificate  contained  the  usual  statement  in  regard  to  the  inability  of  the 
testatrix  to  sign,  and  affords  no  ground  to  annul  the  will.  The  will  is 
sustained. 

(Syllabus  by  the  Court) 

LazaruSy  Moore  &  Luce,  for  appellants. 

Bernard  AfcCloskey,  for  appellee  testamentary  executor. 

Charles  J.  7  heard,  for  appellees  the  Little  Sisters  of  the  Poor. 

Miller,  J. — This  is  a  suit  by  the  legal  heirs  of  Margaret  lien- 
nessey  to  annul  her  asserted  will,  in  nuncupative  form  by  public 
act  The  grounds  advanced  in  the  petition,  we  understand  from 
the  argument  in  this  court,  to  be  confined  now  to  those  that  deny 
she  dictated  the  will,  or  signed  it  in  the  presence  of  the  witnesses, 
or  that  she  was  in  a  condition  to  enable  her  to  make  a  will,  or  that 
the  act  itself  contains  the  recitals  by  the  notary  essential  to  give 
validity  to  acts  oE  last  will  by  public  act  The  appeal  is  by  phiin- 
liflfa  from  the  juds;meiit  maintaining  the  will.  The  will  assailed 
bears  date  the  I8th  October,  1894.  It  was  preceded  by  wills  at 
different  periods  stated  in  the  will  of  1894:  to  be  revoked.  In  all 
these  wills  there  are  bequests  to  charitable  institutions.  In  the 
last  will  the  amounts  of  previous  bequests  of  this  character  are 
changed,  one  or  more  are  omitted,  and  in  the  will  of  1894  the 
testitrix  mikes  orovision  for  other  charities,  not  mentioned  in 
previous  wills.     Iti  one  of  the  previous  wills  she  constitutes  three 


153  PROBATE  REPORTS  ANNOTATED. 

of  her  relatives  her  universal  legatees.  In  a  like  will  of  later  date 
she  omits  this  residuary  provision,  and  names  one  of  them  her  ex- 
ecutor. In  her  last  will,  tiie  bequests  to  charitable  institutions 
being  increased,  there  is  no  residuary  legacy;  and,  instead  of  the 
relative  named  executor  in  her  previous  will,  she  appoints  one  of 
»  the  present  defendants,  made  executor,  too,  in  the  will  first  exe- 
cuted. The  variances  in  these  wills  all  made  within  the  year  have 
been  the  subject  of  di.scussion  in  plaintiffs'  briefs,  in  connection 
with  the  question  of  the  mental  condition  of  tlie  testatrix.  As 
significant  on  the  point,  it  is  brought  to  our  notice  tiiat  she  denied 
in  a  newspaper  publication  that  she  had  signed  or  made  any  pre- 
vious wills.  Then,  too,  we  have  a  mass  of  testimony  tending  to 
show  that  the  testatrix  was  addicted  to  the  immoderate  use  of 
liquor,  and  was  supplied  with  it  on  tiie  morning  of  the  day  of  tlie 
making  of  the  will  jn  controversy.  In  view  of  the  withdrawal  of 
the  attack  on  tlic  sanity  of  the  deceased,  the  testimony  as  to 
drunkenness,  the  great  age  of  the  testatrix,  and  tending  to  show 
that  advantage  was  taken  of  her  infirmity,  must  all  be  deemed  to 
refer  to  her  condition,  or  rather  her  capacity,  as  affectr^d  by  drink. 
To  all  this  testimony  we  have  given  attention.  While  there  is 
testimony  tliat  she  used  liquor  freely,  tliere  is  also  the  testimony 
of  a  number  of  witnesses,  who  were  brought  in  contact  with  her, 
and  the  current  of  their  statements  is  that  she  was  intelliirent,  and 
entirely  competent  to  manage  her  affairs.  It  is  true  that  some  of 
these  witnesses  saw  her  only  occasionally.  Other*  had  better  op- 
portunities of  knowing  her  capacity,  and,  if  drink  had  destroyed 
her  mind  or  affected  her  testamentary  capacity,  it  is  our  conclu- 
sion that  it  could  not  have  escaped  the  attention  of  even  the  casual 
visitor.  It  will  not,  however,  be  contended  that  the  excessive  use 
of  liquor  will,  of  itself,  disqualify  the  party  for  making  a  will. 
The  text-writers  restrict  the  inquiry  on  this  point  to  the  testator's 
condition  when  the  will  was  made.  The  testamentary  capacity 
exists  unless  the  testator  **  is  so  excessively  drunk  as  to  be  bereft 
of  reason  ; "  and  it  is  added,  "  Althoui^h  his  understanding  is  ob- 
scured and  his  memory  troubled,  yet  he  may  make  his  testa- 
ment" The  testimony  in  this  case,  in  our  view,  falls  far  short  of 
any  exigency  requirinjy  the  application  to  the  full  extent  of  the 
tests  of  competency  laid  <iown  by  text- writers.     Mr.  Jarman  adds 
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that^  to  avoid  a  will  for  insanity  produced  by  drink,  *'  the  testator 
mast  be  so  excited  by  liquor,  or  so  conduct  himself,  at  the  time 
of  the  particular  act,  as  to  be  at  that  moment  legally  disqualified 
from  giving  effect  to  it"  (Jaim.  Wills,  54,  55,.  ei  seq.)  Our 
Supreme  Court,  dealing  with  the  question  at  an  early  period, 
adopted  the  same  view  in  maintaining  a  will  {Harlv,  Thompsons 
ExT^  15  La.  88.)  As  to  age  as  a  disqualification,  the  language  of 
Chancellor  Kent  in  reference  to  a  will  of  a  testator  between  ninety 
and  one  hundred  years  is  quite  pertinent:  "The  law  looks  only 
to  the  competency  of  the  understanding,  and  neither  age,  sickness^ 
distress,  nor  debility  will  affect  the  capacity  to  make  a  will." 
{Van  Alst  V.  IJunter,  5  Johns.  Ch.  148,  cited  by  Mr.  Jarman.) 
The  tenor  of  the  previous  wills  made  by  the  testatrix  carries  im- 
press! veness  on  this  branch  of  this  case.  Witiltj  legacies  to  rela- 
tives are  changed  in  amount,  those  made  in  one  omitted  in  an- 
other, additions  in  legacies  to  relatives  introduced  in  her  last  will 
contra.<jted  with  that  imn-ediately  preceding,  there  is  in  all  the 
wills  an  appreciation  evinced  for  the  ties  of  kindred.  In  the  first 
and  last  will  she  names  the  same  executor.  In  all  the  wills  there 
is  exhibited  a  strong  religious  sentiment  in  her  bequests  to 
churches.  And  the  equally  prominent  inclination  to  aid  public 
charities  is  shown  from  the  first  to  the  last  will,  in  which  the  lega- 
cies of  this  character  are  so  increased  as  to  absorb,  we  infer,  her 
entire  property,  explaining  the  omission  of  the  residuary  legacy  in 
one  of  her  wills.  The  general  consistency  of  purpose,  and 
in  the  main  exhibited  towards  the  same  persons  and  objects,  in 
our  view,  furnishes  no  aid  to  the  conclusion  of  a  disordered  mind 
and  consequent  incapacity  for  testamentary  disposition.  While 
we  have  considered  the  phases  of  the  discussion  on  this  subject, 
at  last  the  controlling  force  must  be  given  to  the  direct  testimony 
of  the  testatrix's  condition  at  tlie  time  she  made  this  will  of  Octo- 
ber, 1894.  It  is  not  of  ready  acceptance  that  the  official  char^red 
with  the  important  duty  of  receiving  atid  transcribing  last  wills 
would  go  through  the  worse  than  useless  form  of  taking  the  dicta* 
tion  ol  an  intoxicated  person.  We  have  gone  through  the  testi- 
mony of  those  whose  opportunities  enabled  them  to  know  her  con- 
dition when  she  made  this  will.  Without  unnecessary  detail,  it 
may  be  »;iid  that  testimony  establishes  that  she  was  not  in  toxica- 
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ted,  but  sober.  The  concurrent  testimony  of  the  notary,  the  wit 
nesses,  and  the  executor,  present  at  the  time,  not  varied  or 
aflEected,  in  our  appreciation,  by  any  testimony  in  the  record,  is,  in 
our  view,  concluvsive  on  the  issue  of  sobriety  when  the  will  was 
made.  The  nuncupative  will  by  public  aci  must  exhibit  on  its 
face  compliance  by  the  notary  with  the  requisites  of  the  law. 
(Rev.  Civ.  Code,  art  1578.) 

Another  contention  of  plaintiffs  is,  the  will  bearing  the  mark  of 
the  testatrix,  it  does  not  appear  from  the  certificate  of  the  notary 
that  the  mark  was  made  by-  her.  The  preliminary  question  is 
whether  any  mark  at  all  was  necessary.  The  certificate  contains 
the  statement  that,  in  answer  to  the  notary  *s  request  for  her  signa- 
ture, she  declared  that  slie  was  illiterate,  and  did  not  know,  and 
never  did  know,  how  to  write,  but  would  make  her  mark.  It  is 
urged  on  us  that  the  mark  of  a  party  who  cannot  write  must  be 
treated  as  his  signature,  and  in  this  connection  there  is  an  elaborate 
citation  of  authority  from  the  decisions  of  other  states,  and  some 
drawn  from  our  own  jurisprudence.  But  these  authorities  deal 
with  contracts  requiring  the  signature,  or  an  equivalent  (Rev.  Civ. 
Code,  art  2234)  Whetlier,  in  a  will  of  the  kind  under  discussion, 
the  mark  of  the  testatrix  is  essential,  is  to  be  determined  by  the 
articles  of  the  code  dealing  with  tesbiments,  and  with  the  aid  of 
the  authorities  explanatory  of  these  articles.  In  the  mystic  testa- 
ment the  signature  of  the  testator  is  exacted,  and  it  is  naturally 
accompanied  with  the  denial  of  that  form  of  will  to  those  who 
cannot  write  or  sign  their  names.  That  will  may  be  written  out 
of  the  presence  of  the  notary  in  the  presence  of  the  witnesses. 
There  is  an  obvious  reason  that  will  sliould  carry  the  guaranty 
of  the  testator's  signature.  (Rev.  Civ.  Code,  art.  1581)  In  the 
nuncupative  will  under  private  signature,  the  provision  is  that  it 
must  be  signed  by  the  testator,  it  he  knows  how  or  is  able  to 
sitTM,  or  at  least  by  two  of  tlie  witnesses,  if  all  of  them  caniiot  sign, 
to  whom  the  testator  presents  the  paper  with  the  declaration  that 
it  contains  his  last  will.  (Rev.  Civ.  Code,  art  1581.)  Tiie  nuncupa- 
tive will  bv  public  act  the  code  declares,  '*  must  be  signed  by  the 
t<*stntor.  If  he  declares  he  knows  not  how  or  is  not  able  to  si^n, 
express  mention  of  his  declaration,  and  of  the  cause  that  hinders 
him,  must  be  made  in  the  act''    (Rev.  Civ.  Code,  art  1679.)    The 
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articles  of  the  code  would  seem  to  carry  the  plain  implication  that 
the  declaration  of  the  testator  of  ignorance  or  inability  how  to  sign 
takes  the  place,  without  any  mark  of  the  testator,  of  the  signature 
required  of  testators  who  can  sign  their  namea  Undoubtedly, 
it  is  usual  for  the  testator  to  affix  his  mark  when  he  knows  not 
how  or  is  unable  to  sign,  but  the  articles  of  the  code  do  not  em- 
brace the  requirement  The  oV)vious  conclusion  is,  we  think,  that 
when  the  signature  cannot  be  affixed  the  law  makes  the  testators 
declaration  of  inability,  and  its  cause  attested  by  the  notary,  the 
equivalent  of  signatura  This  is  the  conclusion  of  tli^  French  com- 
mentators, as  Boiileux  puts  it :  '^ «%'  fe  testateur  declare  quHl  ne  soit 
ou  ne  pent  signer^  le  notaire  doit  faire  mention  expresse^  et  cette 
mention  produii  le  meme  effet  que  la  signatured  (4  Boiileux,  108, 
par.  974.)  It  is  pertinent  on  this  branch  of  the  discussion  to 
make  allusion  to  the  controversy  of  the  commentators  whether  any 
mention  of  the  signature  is  requisite  to  be  made  by  the  notary 
whefi  the  testator  does  sign.  Neither  our  code  nor  the  Napoleon 
Code  includes  the  signature  among  the  requisites  to  be  mentioned 
in  the  certificates.  (Rev  Civ.  Code,  art  1578 ;  Code  Nap.  art 
972.)  Marcade  and  Coin  De  Lisle  maintain  that  no  such  mention 
is  necessary.  The  point  is  discussed  by  Laurent,  with  evident 
leaning  to  the  view  of  the  two  first  named.  (4  Marcade,  22 ; 
13  Laurent  860.)  But,  as  we  hold  no  mark  was  essential,  it 
serves  no  purpose  to  continue  the  discussion  whether  the  certificate 
should  contain  any  recital  on  the  subject 

It  is  claimed  also  that  the  certificate  does  not  show  that  the 
declaration  by  the  testatrix  of  inability  wa.s  made  and  received  by 
the  notary.  In  Shannon  v.  Shannon  (16  La.  Ann.  9),  the  de- 
cision turned  on  the  question  whether  there  was  any  declaration 
at  all  by  tlie  testntor,  not  whether  it  was  made  to  the  notary.  The 
court  held  the  certificate  wa.s  msufficient  In  the  case  of  Conner 
V  Brasher  (25  La.  Ann.  663),  the  point  was  that  the  certificate 
did  not  state  the  presence  of  the  witnesses  when  the  will  was 
dictated.  In  Succession  of  Wilkin  (21  La.  Ann.  115),  the  will 
was  annulled  because  the  certificate  stated  neither  readinor  nor  dicta- 
tion  in  the  presence  of  the  witnesses.  The  decivsion  in  Succession 
of  Vollmer  (40  La.  Ann.  593.  4  South.  254),  holds  that  the  certi- 
ficate must  show  the  competency  of  witnesses.     Tlie  question  here 
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.3  different  from  those  presented  in  these  cases  cited  by  plain tifiEa. 
We  have  already  given  the  certificate  of  the  notary.  It  recites 
the  request  by  the  undersigned  notary  of  the  testatrix  to  sign  ; 
that  she  declared  in  t)ie  presence  and  hearing  of  the  witnesses  her 
inability,  assigning  the  cause  that  she  did  not  know,  and  never  did 
know,  how  to  write  or  sign  lier  name,  but  would  make  her  mark. 
(Rev.  Civ.  Code,  art  1579.)  The  Frencli  authorities  dwell  on  the 
relation  between  the  request  (**  interpellation ")  by  the  notary  to 
the  testatrix  to  sign,  and  her  answer.  Tlie  certificate  states  the 
question  by  the  notary,  and  the  reply  of  the  testatrix,  i  c,  her 
declaration  of  inability.  It  is  urged  that,  for  aught  that  appears, 
the  declaration  may  have  been  when  the  notary  was  no  longer  in 
the  room.  Tiie  fair  import  of  the  certificate  is,  we  think,  that  the 
recjuest  to  sign  was  immediately  followed  by  her  answer  to  the 
notary  from  whom  the  request  came.  In  Dalioz  and  Fuzier- 
Herman,  Codes  Annot^s,  we  find  the  frequent  reference  to  certifi^ 
cates  conveying  the  declaration  of  inability  to  sign  by  the  testa- 
tor to  the  notary  couched  in  language  not  dissimilar  to  that  of  this 
will     (1  Fuzier-Herman,  Nos.  85,  36,  39,  e(  seq,) 

It  is  strenuously  contetuleil  that  this  will  was  not  dictated  by 
the  testator.  By  tiiis  is  meant,  tiot  that  the  certificate  does  not 
state  the  dictation,  but  that  in  point  of  fact  there  was  none.  There 
is  no  room  for  any  contention  as  to  the  facts  connecte^i  with  this 
question,  and  all  tluit  is  contained  in  the  mass  of  testimony  in  the 
record  may  be  gathered  from  one,  with  ail-sufllicient  distinctness, 
without  the  long  repetitions  we  find  from  the  other  witnesses. 
There  are  minor  points  on  which  the  witne<«es  differ,  or  in  respect 
to  which  their  statements  vary,  but  there  is  in  the  testimony  of 
all  the  witnesses  a  substantial  concurrence  on  this  subject  It  ap- 
pears that  the  testatrix,  having  already  executed  three  wills,  con- 
ceived the  purpose  to  make  that  now  in  controversy.  She  had 
announced  her  design  to  change  her  will,  and  on  the  day  ap- 
pointed she  and  the  notary  went  over  the  will  of  1893.  She 
indicated  the  ciianges  to  be  made,  and  the  a<iditional  bequests  she 
proposed  to  make.  We  gather  from  the  testimony  of  the  notary 
that  he  note«i  her  wishes,  making  the  memorandum  on  the  will 
of  189.i,  before  him,  or  a  separate  paper.  Then  she  f()lU>wed  his 
phraser)logy  in  dictating  her  disposition.     It  is,  we  think,  the  re- 
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suit  of  the  testimony  that  in  this  method  the  notary  had  come  to 
a  full  understanding  with  the  testatrix  as  to  the  will  he  was  to  re- 
ceiva  His  statement,  substantially,  is  that  he  and  the  testatrix 
went  over  the  will  of  1893  line  by  line,  section  by  section.  She 
made  the  corrections  she  wanted,  and  he  noted  the  changes  and 
then  proceeded  to  make  the  will.  From  the  point  in  the  begin- 
ning of  the  will,  "  My  name  is  Margaret  Hennessey,"  the  no- 
tary testifies,  she  commenced  to  dictate.  He  asked  if  she  wanted 
him  to  assist  her  in  phrasing  the  will.  She  replied  that  she  did, 
'*and  she  repeated  the  plirases  with  ma  She  repeated  each  thing 
with  ma"  As  another  witness  (lier  executor)  present  when  the 
will  was  made  substantially  puts  it,  the  testatrix,  the  notiiry,  and 
witness  had  a  conversation  before  the  will  was  made.  She  then 
and  there  stated  the  dispositions  she  desired  to  make,  and  tlie 
notary  took  it  down  preparatory  to  making  the  will;  that  is,  he 
made  the  memorandum.  The  will  of  1893  was  read.  She  stated 
her  wish  to  make  some  ("a  few")  changes.  The  notary  asked  her 
to  give  him  the  idea  then;  and  he  took  down  the  memorandum  of 
the  dispositions  she  intended.  Then  the  notary  commenced  to 
write  the  will,  requesting  the  witnesses  to  pay  special  attention. 
When  the  notary  came  to  the  part  of  the  caption,  "  in  the  form 
and  manner  following"  (i.  e.  immediately  preceding  "My  name  is 
Margaret  Hennessey"),  she  proceeded  to  dictate  to  him  word  for 
word  as  stated  in  the  will,  he  assisting  her  in  phrasing  the  will,  i  e. 
in  using  language  proper  in  phrasing  bequests;  and  the  witness 
repeats  that  she  dictated  the  will  word  for  word  by  repeating  the 
language  suggested  by  the  notary.  In  this  method  every  disposi- 
tion the  will  contains  was  dictated  by  the  testatrix  to  the  notary, 
and  written  by  him  as  dictated.  We  have  given  attention  to  the 
discussion  that  the  memorandum,  whether  on  the  will  of  1893  or 
on  a  separate  paper,  was  not  produced,  thoui^h  called  for  on  cross- 
examination  of  the  witnesses ;  and  it  is  claimed  that  there  is  no 
affirmative  statement  that  the  memorandum  conformed  to  the  will, 
or  that  the  memorandum  was  read  for  verification,  and  that  there 
was  any  memorandum  at  all  is  controverted  in  argument  In  the 
cross-examination  of  the  witnesses  present  when  the  will  was  made, 
there  are  statements  to  the  general  eflfect  they  saw  no  paper,  or 
have  no  recollection  on  the  subject.     Bat  it  occurs  to  us  that  the 
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witnesses,  with  no  functions  but  to  be  present  and  attend  to  the 
dictation,  writing,  and  reading  of  the  will,  and  to  sign  the  act, 
would  not  be  apt  to  notice,  or  remember  if  they  noticed,  a  memo- 
randum, or  the  will  of  1893,  on  the  table  where  the  notary  was 
writing.  We  have  before  us  his  testimony  that  he  did  have  before 
him  such  a  memorandum,  or  the  will  of  1898.  Standing  unim- 
psached,  and  with  no  interest  in  this  controversy,  we  must  accept 
his  testimony  on  the  point,  snpporteil  as  he  is  by  the  testimony  of 
the  executor  also  present.  Nor  is  it  singular,  in  our  view,  that 
the  notary  should  not  be  able  to  recollect  whether  or  not  the 
memorandum  was  on  a  separate  paper,  or  that  such  paper,  or  the 
copy  of  the  will  of  1893  used  by  him,  should  not  have  been 
preserved,  wiih  no  appreciation,  doubtless,  on  his  part,  that  either 
would  be  ever  needetl.  If  the  testimony  of  the  notary  and  the 
executor  is  not  to  be  disregarded,  we  must  accept  that  the  will 
conformed  to  the  memorandum.  It  represented,  as  they  testify, 
her  wishes  communicated  before  the  will  was  written,  read  to  her 
after  eliciting  her  assent  as  the  expression  of  her  desires.  It 
seems  to  us  that  the  reading  of  the  memorandutn  would  have 
added  no  greater  sanction  to  the  will. 

The  argument  for  the  plaintiffs  assails  the  manner  this  will  was 
dictated.  It  was  the  dictation,  it  is  insisted,  of  the  notary,  not  of  the 
testatrix,  or,  as  the  argument  puts  it,  it  is  the  notary  dictating,  and 
the  testatrix  dictating  back.  There  has  been  a  copious  citation  fr  jm 
the  French  authorities  on  this  point,  all  to  the  effect  that  the  dicta- 
tion exacted  by  the  law  is  the  free,  spontiineous  utterance  of  the  tes- 
tator's wishes,  not  the  sugiifestions  of  othei*s.  With  some  differences 
in  modes  of  expression,  the  commentixtors  on  article  972  of  the  Na- 
poleon Code,  corresponding  with  article  1578  of  our  Code,  all  agree 
as  to  the  sense  of  dictation.  The  requirement  of  the  Code  is  in 
the  simplest  and  most  condensed  language:  "The  nuncupative 
will  by  public  act  must  be  received  by  the  notary,  *  *  * 
dictated  by  the  testator,  and  written  by  tlie  notary  as  dictated." 
Boilleux  perhaps  states  the  law  with  precision  and  fullness  equal 
to  any  other  writer:  "  Jje  testament  doit  etre  dicte  par  le  testate ur^ — 
dieter  dans  le  sens  que  donne  a  ce  mot  par  lacademie;  cest prononcer 
mot  a  mot  ce  qui  doit  etre  ecrit  par  un  autre.  La  loi  veut  faire  en- 
tendre que  le  (estateur  doit  expriiner  intellifjiblemeni  et  de  lui  meme  ses 
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demieres  volontes^  pour  quelles  soient  ecriveni  par  le  notaire  a  mesure 
de  leur  prononciation.  On  ne  pent  done  testa  par  signs.  Ainsi  le 
meat  ne  pourrait /aire  un  testament  par  Tacte  public;  Ic  notaire  ne 
pourrait  valuablement  copier  un  prqjet  ecrii ;  bien  plus,  le  testament 
serait  nul  si  le  testuteur  avait  exprime  sa  volonte  par  monosyllabes  sur 
les  interpellations  du  notaire.  Touies  fois  le  notaire  peut  addresser 
quelques  q/jiestions  ou  observations^  il  peut  meme  lui  suggerer  le  mot 
pro  pre  a  exprimer  clairement  sa  pmseCy  mais  il  doit  se  garder  depro- 
voquer,  soit  direclment  ou  indirectment^  un  act  de  disposition^'^  (1 
Boilleax,  99.)  Marcade,  Troplong,  Coin  De  Lisle,  and  the  other 
authorities  are  to  the  same  effect  The  decision  of  the  court  in 
Landry  v.  Tomatis  (32  La.  Ann.  113),  gives  prominence  to  a  simi- 
lar passage  from  Coin  De  Lisla  The  testator  cannot  copy  the 
projet  of  the  will,  nor  can  the  testator  express  his  wishes  by  signa 
It  must  be  the  dictation  of  the  voice.  Nor  will  the  law  be  satis- 
lied  if  the  testator  merely  responds  to  the  questions  by  the  notary. 
But,  -within  thase  limits,  it  is  the  uniform  current  of  authority  that 
the  notary,  without  inducing  directly  or  indirectly  any  disposition, 
may  suggest  the  words  to  properly  express  the  testator's  wishes. 
In  the  very  early  case  of  Hamilton  v.  Hamilton  (6  Mart.  [N.  S.] 
146),  the  court  held  that  a  variation  in  the  will  from  the  exact 
words  of  the  testator  would  not  affect  its  validity.  In  Gonzales  v. 
Oonzales  (13  La.  106),  a  will  dictated  in  one  language,  translated 
into  another  by  the  notary,  and  then  read,  was  annulled  because 
of  the  absence  of  dictation  in  the  language  it  was  written,  read  in 
the  language  the  testator  did  not  understand,  and  because  of  the 
hazards  of  transformation  the  words  of  the  testator  underwent, 

m 

In  the  case  of  Succession  of  Marigny  (16  La.  Ann.  267),  and  in  the 
case  of  Prendergast  v.  Prendergast  (id.  219),  the  reasoning  of 
the  court  deahng  with  dictation  must  be  underatood  with  reference 
to  the  point  at  issue,  whether  dicUition  of  the  nuncupative  will 
under  private  signature  must  be  shown,  when,  under  the  article 
of  Rev.  Civ.  Code  (1581),  the  will  is  presented  to  the  witnesses 
with  the  declaration  that  the  paper  contains  the  will  of  the  testa- 
tor. In  Bordelon  v.  Baron  (11  La.  Ann.  679),  the  court,  discuss- 
ing the  theory  on  which  the  law  requires  dictation,  observed  that 
the  term  implies  the  independent  volition  of  the  testator;  that  the 
word  "nuncupative"  shows  that  the  laws  contemplated   the  an- 
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nouQcement  of  the  testator's  intentions  from  his  own  mouth  ;  that 
the  notary  is  the  umanuensis,  and,  if  his  is  the  controlling  mmd 
originating  and  preparing  the  dispositions,  the  will  is  that  of  the 
amanuensis,  not  the  testator.  In  Langkys  Heirs  v.  Langkys  ExWs 
(12  La.  117),  the  decision  turned  on  the  absence  of  one  of  the  wit- 
nesses at  the  dictation.  In  Starrs  v.  Mason  (32  La.  Ann.  8),  the 
court — treating,  it  is  true,  with  but  a  slight  difference  between  the 
testator's  words  and  tliose  used  by  the  notary — maintained  the 
will,  observing  that  it  was  the  identity  of  thoughts,  not  words,  the 
law  required.  In  Godclen  v.  Burkes  Exrs  {^6b  La.  Ann.  179),  the 
case  was  that  of  a  testator  weak  in  mind  and  body,  conferring 
with  his  counsel  in  reference  to  making  a  will.  The  counsel  pre- 
pared a  memorandum  of  the  desired  dispositions  as  he  understood 
them,  and  thereafter  the  testator,  the  notary,  and  the  witnesses  re- 
paired to  a  room,  and,  with  no  previous  conference  with  the  notary 
or  witnesses  (in  the  language  of  the  opinion),  the  testator,  with  the 
paper  in  his  hand,  dictated,  in  the  words  given  to  him  by  one 
sitting  at  his  side,  every  part  of  the  will.  The  will  sought  to  ex 
elude  the  testator's  child,  and,  the  report  of  the  case  informs 
us,  was  soon  followed  by  the  suicide  of  tlie  testator.  Three  of  the 
judges  concurred  in  annulling  the  will,  and  one,  at  least,  was  in- 
fluenced solely  on  the  ground  there  was  no  dictation.  On  the  re- 
hearing the  will  was  sustained,  but  the  question  of  dictation  seems 
to  have  been  altogether  excluded  from  consideration,  the  majority 
conceiving  that  question  was  not  at  issue.  It  seems  to  us  that 
decision  can  exert  no  material  influence.  In  the  case  of  Landry  y, 
Tomatis  (82  La.  Ann.  118),  the  testatrix  spoke  English  imperfectly. 
She  perfectly  understood  the  dispositions  she  was  to  make,  but 
availed  herself  of  the  assistance  of  her  counsel.  As  the  court  puts 
it,  it  is  no  cause  of  nullity  that  a  testator  not  accustomed  to  the 
technical  language  of  testamentary  dispositions  has  availed  him- 
self of  assistance  in  selecting  the  words  and  shaping  the  phiase- 
ologv  he  has  immediately  dictated  to  the  testator. 

The  decisions  we  have  briefly  reviewed,  and  others  cited  in 
support  of  plain tiflE's  case,  have  had  our  careful  consideration. 
While  text-writers  and  decisions  concur  in  excluding  from  dicta- 
tion by  the  testator  bequests  that  others  prc)m|)t  liim  to  make,  and 
give  him  the  words  winch  he  repeats  tj  convey  their  desires,  it 
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seerns  to  us  the  mere  fact  that  an  uneducated  testator,  without 
furnishing  cause  to  annul  the  will,  may  well  use  the  suitable 
phniseolcigy  furnished  by  the  notary  to  express  the  dispositions 
which  the  testator  himself  has  resolved  upon,  and  desires  carried 
into  effect  It  is  undoubtedly  better  in  all  cases  that  the  words  of 
the  testator  should  be  transcribed  as  they  fall  from  his  lips.  But 
the  law  grants  the  privilege  of  the  htst  will  in  nuncupative  form 
by  jmblic  act  to  all, — the  learned  as  well  as  the  uneducated. 
Without  some  assistance,  the  ignorant  would  be  seriously  em- 
biirrassed,  if  not  utterly  incapable  of  executing  the  will  most 
convenient  of  all  forms  to  those  who  cannot  writa  Our  law 
utterly  excludes,  as  causes  to  annul  wills,  proof  of  hatred,  anger, 
or  other  influences  capable  of  operating  on  the  mind  of  the  testator 
in  directing  his  testamentary  dispositions.  (Rev.  Civ.  Code,  art 
1492.)  It  does  require  the  free  dictation  of  his  wishes.  We  are 
impressed  with  the  importance  of  close  scrutiny  to  determine 
whether  the  will  faithfully  represents  the  testator's  wishes,  in  all 
cases  where  he  has  been  aided  by  others  m  that  expression.  We 
have  weighed  with  care  all  the  testimony  connected  with  the 
dictation  in  this  case.  In  our  view,  that  dictation,  in  all  substan- 
tial respects,  announced  the  matured  purposes  of  the  testatrix.  It 
would  be  to  strain  reason  and  law,  we  think,  to  annul  a  will 
couched  in  legal  form,  fortified  by  the  strongest  testimony  as  the 
manifesUition  of  the  testatrix's  wishes,  merely  because  the  form  of 
words  she  could  not  command  was  suggested  by  the  notary  in  the 
frame  of  language  expressing  the  desires  of  her  heart  It  is 
therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed,  with  costs. 

Os  Application  for  Rehearing. 

(June  14,  1897.) 

BREAUX,  J. — The  legal  heirs  presented  anew  the  contention 
that  the  will  was  a  mere  repetition  of  words  by  the  testatrix 
suggested  by  the  notary,  and  not  the  expression  of  her  intention. 
The  notary  testified  that  before  he  received  the  will  he  had  a 
conference  with  the  testatrix  with  reference  to  this  will.  She  had 
made  a  previous  will,  and  proposed  to  make  some  changes.  With 
that  will  before  her,  the  notary  and  her  friend  natned  in  both  her 
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wills  ad  executor  present,  she  iiidicsited  the  changes  she  desired  to 
maka  They  were  noted,  and  subsequently  written  down  in 
accordance  with  the  purpose  manifested  by  her  in  the  conference 
with  the  executor  and  the  notary  preparatory,  prior  to  the  receiving 
of  the  will.  To  the  same  eSect  as  the  notary's  was  the  testimony 
of  Mr.  Woulfe,  who  was  the  friend  of  the  testatrix  and  the 
executor  of  her  will.  Great  stress  is  placed  in  the  argument  for 
plaintiffs  on  tiie  fact  that  a  certain  asserted  memorandum  was  not 
produced.  Mr.  Rouen,  the  notary,  testified  he  went  over  the  will 
of  1893  with  the  testatrix,  line  by  line,  an<l  section  by  section; 
that  the  changes  were  made  by  her.  He  does  not  remember 
whether  he  made  the  corretJiion  in  the  will  of  1893  on  a  separate 
paper.  In  the  course  of  a  long  and  searching  examination,  in 
wliich  the  questions  as  to  the  memorandum  were  repeated  with 
great  insistence  and  nicety  of  expression,  the  witness  used  the 
words  **  I  think,"  and  at  another  time  in  the  examinatitm  stated 
that  he  did  not  know  whether  there  was  any  memorandum,  save 
that  he  followed  the  will  of  1893 ;  that  he  may  have  noted  the 
changes  in  memory  following  that  will ;  that  he  may  have  noted 
the  changes  on  the  copy  of  the  will  of  1893  or  on  a  separate 
paper.  Testimony  of  this  witness  regarding  a  memorandum  to 
which  he  says  he  attached  no  im))ortance,  which  was  destroyed, 
he  states,  as  useless,  does  not,  in  our  view,  weaken  his  testimony 
that  he  did  note  the  changes  in  making  the  new  will.  Nor  do  we 
tiiink  that  it  affected  the  testimony  of  Mr.  Woulfe  unfavorably 
that  he  could  not  produce  the  memorandum  or  copy  of  the  will 
of  1893,  if  the  memorandum  was  made  from  that  copy,  if  either 
was  left  with  him.  Unless  some  reason  exist  to  preserve  such 
papers,  they  are  apt  to  be  cast  aside.  There  is  no  basis  for  the 
conclusion  that  Woulfe  had  any  motive  to  suppress  the  paper. 
Again,  the  arguments  of  the  plaintiffs  deal  largely  with  the  testi- 
mony of  those  present  in  the  room  when  the  will  was  made.  At 
best,  the  general  tenor  of  this  testimony  is  that  they  do  not  know 
of,  or  did  not  see,  a  will  or  memorandum.  Witnesses  called  to 
give  attention  to  the  dictation  and  other  acts  necessary  to  the  testa- 
mentary disposition  might  well  be  unable  to  answer  positively  as 
to  a  paper  they  had  no  reason  to  notice  or  remember.  The  con- 
clusion insisted  upon  by  plaintiff.^  is  that  there  was  no  memoran- 
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dum  whatever  of  the  testatrix  s  inteDded  disposition  preparatory 
to  making  her  will.  To  accept  this  conclusion,  we  must  discard 
the  positive  testimony  of  Mr.  Woulfe  and  of  Mr.  Rouen.  On  this 
branch  of  the  investigation  whether  the  testatrix,  before  she  be- 
gan the  dictation  of  the  will,  had  fully  considered  and  ulade 
known  to  the  notary  and  Mr.  Woulfe  her  intended  dispositions, 
the  memorandum  or  copy  of  the  will  of  1893  is  not  at  all  essential 
to  the  effect  of  their  testimony ;  that  Mr.  Woulfe  cannot  put  hia 
hand  on  and  produce  the  memorandum  or  copy  of  that  will  used 
when  the  will  of  1894  was  made ;  that  neither  he  nor  the  notary 
can  remember  or  testifv  whether  the  memorandum  was  on  the 
will  oJ  1893,  or  on  a  separate  paper,  or  testify  to  the  color  of  the 
papei  used ,  that  the  witnesses  to  the  will  itself  give  no  support- 
ing testimony  to  the  memorandum  or  use  of  the  copy  (but  whose 
testimony  on  the  subject  is  only  negative,  not  affirmative);  that 
this  copy  was  not  used,  or  the  memorandum  not  made, — are  cir- 
cumstances neither  singly  nor  coJlectively  affording  any  basis  for 
US  to  reject  the  testimony  in  this  record  that  the  testatrix  had 
mentioned  and  made  known  to  the  notary  and  to  Mr.  Woulfe  the 
dispositions  her  will  contains.  Again,  the  will  of  1894,  in  the 
leading  features,  is  the  counterpart  of  tiiat  of  1893,  and  in  some 
respects  similar  to  that  of  1892.  While  she  made  bequests  to 
relatives,  the  dominant  purpose  of  the  testatrix,  displayed  in  the 
present  will  as  well  as  that  in  contest,  was  to  aid  charitable  insti- 
tutions The  law  excludes  captation  (Rev.  Civ.  Code,  art.  1492). 
But  oi  the  question  whether  the  will  is  the  automatic  utterance 
ot  dispositions  procured  by  those  about  the  testatrix,  testimony  of 
such  promptings  may  perhaps  be  in  place.  It  is  true,  the  argu- 
men'  suggests  and  the  will  shows  that  she  made  certain  changes, 
bu;.  the  modifications  cannot  wel'  be  charged  to  any  influence  or 
suggestion  -made  by  the  notary  or  Mr.  Woulfa  Her  previous 
wills,  't:  our  appreciation,  in  themselves  furnish  confirmation  that 
the  present  wili  is  the  expression  of  her  well-formed  intentions. 
With  the  intended  bequests  resolved  upon  as  we  think  the  tesii 
mony  shows,  is  this  will  to  be  vitiated  simply  and  only  because 
of  the  assistance  she  asked  and  received  from  the  notary  in  the 
dictation  ?     She  used  his  language  in  dictating  her  disposition. 

With  the  full    understanding  of  the  dispositions  she  desiroil   to 
Vol.  II-2-3 


170  PROBATK  REPORTS  ANNOTATED. 

tnuke,  he  penned  the  dispositions  in  suitable  language,  which  she 
dictated  word  for  word  to  him.  She  was  a  woman  of  no  educa- 
lion,  utterly  unwilling  to  trust  to  her  limited  power  of  expression, 
and  desirous  to  exercise  tlie  privilege  of  making  a  nuncupative 
will.  It  was  but  natural  that  she  should  seek  the  notarv's  assist- 
ance,  and,  if  there  is  no  reason  to  suspect  any  prompting  or  influ- 
ence of  ar»y  kind  exerted  by  him,  the  fact  that  he  presented  to 
her  the  mode  of  expressing  the  intended  disposition,  and  the  dic- 
tation by  her  to  him  which  followed,  would  seem  to  add  to,  in- 
sJead  of  detracting  from,  the  dictation.  In  our  view,  the  French 
authorities,  rigid  as  they  are  with  respect  to  dictation  and  other 
formalitie:^  of  last  wills,  extend  no  support  to  annulling  a  will  be- 
cause of  the  aid  the  testator  may  have  received  from  the  notary 
in  the  dictation,  when  there  is  no  basis  to  question  that  the  dicta* 
tion  came  from  her  intentions.  In  our  own  Reports  there  are  ex- 
tracts from  leading  French  commentators  that  must  be  deemed  to 
exclude  an  attack  merely  and  only  because  of  the  mode  of  dicta- 
tion pursued  in  the  case.  The  commentator,  dealing  with  the  as- 
sistance the  testator  may  receive  from  others  in  respect  to  his  dis 
positions  before  the  dictation,  adds,  of  pertinence  in  this  contro- 
versy :  "  Rien  n^empeche  non  plus  l6  voUiire  d^ addresser  quelqwa 
questions  ou  observations  pour  faire  developper  ei  rendre  plus 
claires  les  volontes  exprimees  par  le  disposant;  il  pent  meme  lui 
suggerer  des  mots  exprimant  mieux  la  pensee ;  mats  il  doit  se  gar- 
der  de  lui  suggerer  des  idees  nouvelles."  To  tlie  same  effect  is 
the  other  passage  in  that  opinion  from  another  French  commenta- 
tor. We  have  considered  all  the  decisions  cited.  The  most  per- 
tinent authority  is  the  case  of  Landry  v.  Tomatis  (32  La.  Ann. 
lis).  The  testatrix  in  that  case  was  a  French  woman,  whose 
ability  to  express  herself  in  English  was  imperfect.  Her  will  was 
in  English,  perfect  in  form  and  expression.  She  was  assisted  by 
her  counsel.  Relative  to  the  strong  implication  from  the  decision 
that  her  counsel  suggested  the  words  she  dictated,  the  late  chief 
justice  tersely  said:  "The  dictation  of  a  will  refers  to  substance, 
not  style.  Wh(Te  it  a{)pears  the  real  intent  of  the  testator  is  ex- 
pressed, the  validity  of  th^  will  is  not  affected  by  the  fact  that  the 
language  used  was  sugi^ested  bv  atiother,  or  that  the  words  by  the 
notary  were  not  i  ienticaliy  those  of  the  testator,"  and  that  ex- 
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position  is  supported  by  the  chief  justice  in  half  a  page  of  nuth* 
orities.  The  decision  sustained  the  will.  We  attach  no  weight 
here  to  the  other  decision,  r»amelv,  the  case  of  Oodden  v.  Barkers 
Exrs  (85  La.  Ann.  160).  The  will  was  sustained  in  that  casa 
We  do  not  deal  with  other  decisions  of  more  remote  application. 
We  think  that  authority  and  reason  alike  sustaiu  the  dictation  of 
the  will. 

We  have  given  this  case,  on  all  the  otiier  points,  the  most  care- 
ful consideration.  To  reopen  them  would  be  to  restate  our  orig- 
inal opinion,  varied  only  by  the  form  of  expression.  The  point 
that  the  certificate  of  the  notary  does  not  show  that  she  declared 
her  inability  to  sign,  and  that  she  did  not  make  her  mark  in  pres- 
ence  of  the  notary,  we  think,  is  answered  by  the  certificate. 
There  was' a  statement,  as  required,  of  her  declaration.  The  auth- 
orities cited  in  this  connection,  beginning  with  that  in  the  case  of 
Skannon  v.  Shannon  (16  Lx  Ann.),  where  there  was  no  declara- 
tion from  the  testator,  do  not  support  the  averment  here  that  the 
certificate  was  insufficient  We  have  found  no  ground  upon 
which  to  base  a  different  conclusion  from  that  heretofore  ex- 
pressed by  ua     Rehearing  refused. 

NiGHOLLS,  C.  J.,  absent  on  the  rehearing,  on  account  of  illnesa 


NoTB-NUNCUPATIVE  WILLS. 

The  principal  case  brings  into  prominence  a  feature  of  testamentary  disposi- 
tion that  is  seldom  the  subject  of  judicial  inquiry,  nt  least  In  recent  years. 
While  It  is  true  that  oral  or  nuncupative  wills  are  quite  generally  recognized 
in  our  statutory  law.  still  it  is  equally  true  that  with  the  general  dififusion  of 
learning  among  the  masses  of  our  people  they  are  becoming  of  infrequent  oc- 
currence. It  is  error,  however,  to  suppose  that  a  nuncupative  will  is  entitled 
to  but  scant  respect;  because  any  form  of  testate  transmission  is  governed  by 
arbitrary  statute  law  and  no  one  can  insist  that  one  statute  is  less  respected 
than  another.  The  idea  has  probably  originated  in  tiie  extreme  caution  evinced 
by  our  probate  courts  in  admitting  proof  of  this  pirticular  grade  of  will  and 
also,  from  the  fact  that  only  personal  property  is  transmissible  through  its 
agency. 

A  nuncupative  will  has  been  defined  to  be  an  oral  will  declared  by  testator 
in  extremis,  or  under  circumstances  considered  equivalent  thereto,  before  wit- 
neswes  and  afterwards  reduced  to  writing.  (4  Kent,  Com.  576;  2  Bl.  Com.  500.) 

Nuncupntive  wills  luive  Ix'en  recently  abolished  in  England,  by  statute*  1 
Vict.  (ch.  26.  sec.  9,)  with  an  exception  m  the  case  of  soldiers  in  actual  military 
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service^  and  mariners  and  seamen  at  sea.  (Id.  sec.  11.  See  1  Williams  on  Exec. 
96.)  Tliis  is  in  accordance  with  the  present  law  in  New  York.  (2  N.  Y  Rev. 
Stat.  [(K)],  4.  sec.  23.  As  t>>  tiie  law  in  otiier  states,  see  1  Jarman  on  Wills, 
[Perkins'  ed.  1849J,  130,  131,  notes.  United  States  Di^:,rest,Wiil.)  Nuucupalive 
wills  have  never  been  regarded  with  favor  by  the  courts,  and  when  they  are 
allowed,  much  grea!er  strictness  is  required  in  the  proof  of  them  than  in  the 
proof  of  written  wills.  (See  27  Mississippi  R.  119.  2  Burrill's  Law  Diet., 
NuNcuPATiVK  Will.) 

Testuuieulary  intention  is  an  inseparable  incident  of  all  wills,  whether  onil 
or  wiiitiju;  and  it  is  scarcely  necessary  to  add  that  in  nuncupative  wills,  this 
iotention  must  appear  as  a  cle  .r  and  convincing  attribute.  The  witnesses  must 
be  in  a  situation  to  swear  positively  to  the  te^t  mieutary  intent,  and  there  must 
be  iio  manner  of  doubt  as  to  the  force  and  effect  of  their  testimony.  (Sykes  v. 
Sykts.  2  Stew.  3t>4;  Garner  v.  Lansford  Vi  Stne<i.  &  M  55S;  Arnett  v.  Arnett. 
27  i:i.  217:  Dockum  v.  Kobinsoa.  26  N.  H.  372;  Winn  v.  Bobb,  3  Leigh.  140; 
Dorsey  v.  Sbeppard,  12  Gill  &  J.  192.) 

While  it  is  sometimes  said  that  nuncupative  wills  are  regarded  with  sus- 
picion, and  are  never  allowed  to  apply  to  laaded  estates,  still  when*-Yer  they 
conform  to  the  prescribed  conditions  ihey  are  to  be  liberally  construed.  The 
intent,  a^  made  manifest  by  the  language  used,  is  to  be  carried  into  effect. 
Soldiers  in  active  service,  mariners  at  sea  are  generally  allowed,  under  the 
American  statutes,  to  make  an  oral  disposition  of  personal  property.  And 
the  te'-m  '* mariner"  will  include  those  engaged  in  the  service  of  the  mer- 
chant marine,  as  well  as  those  in  the  service  of  the  government  or  navy 
of  the  United  States.  Nor  is  it  necessary  to  a  valid  nuncupation  that  the 
party  making  it  should  be  in  imminent  peril  of  death,  in  extremis,  as  a 
matter  of  fact.  The  privilege  is  conferred  upon  them  because  of  their  con- 
stant exposure  to  that  general  peril  which  inevitably  attends  all  persons  so 
employed,  and  in  this  respect  they  enjoy  a  distinct  privilege  which  is  not 
conferred  upon  other  classes.  The  statutes  conferring  this  right  are  of  a 
remedial  character,  and  within  the  legitimate  scope  of  their  operation  they  are 
to  be  lilwrally  construed.  The  evih  that  Chancellor  Nottingham  aimed  to 
suppress  through  the  recitals  of  his  celebrated  statute  of  frauds  are  very  ap- 
parent in  these  so-called  nuncupative  wills.  But  as  such  wills  are  designed  to 
affect  only  a  particular  sp<'cies  of  property,  and  apply  to  only  a  restricietl  clans 
of  individuals  who  are  notoriously  careless  in  the  arrangement  of  their  business 
affairs,  it  is  well  that  such  legislation  should  be  allowed.  The  inconven- 
ience in  procuring  writing  materials  suitable  for  solemn  documents,  the  absence 
of  legal  advisers,  the  almost  universal  ignorance  and  illiteracy  of  those  whom 
the  law  affects,  strenuously  plead  in  favor  of  treating  these  informal  testaments 
with  indulgence,  provided  they  are  duly  established  by  sufficient  testimony. 
(See  Leathers  v.  Greenacre,  53  Me.  5«1.) 

Any  consideration  of  this  subject  of  nuncupative  wills  must  be  considered  as 
grossly  elementary  that  fails  to  mention  the  celebrated  case  of  Prince  v.  Hazel- 
ton  (20  Johns.  562),  which.  In  substance*,  holds  that  such  a  will  is  invalid  un- 
le.s8  made  when  the  testator  is  in  extremis.  In  that  case  Chancellor  Kbnt  dis- 
played all  of  those  superb  powers  of  rea<«oning  that  made  him  the  most  distla 
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guUhed  jurist  of  his  time.  And  it  is  very  doubtful  if  seventy  years  of  acute 
legislation  has  developed  anything  that  can  be  reiisonabiy  regarded  as  of 
value  to  either  the  logic  or  the  diction  of  that  oft  cited  case.  The  subject 
had  undergone  an  intermittent  fermentation  that  is  not  particularly  creditable 
t  >  some  of  our  judicial  seers.  In  the  c^se  of  Harrington  v.  Stees  (82  111.  50), 
where  the  court  is  reported  as  naiag  the  following  language:  "  It  is  contended, 
first,  that  this  will  was  not  made  '  in  the  time  of  the  last  sickness '  of  deceased 
Iti  the  sense  in  which  the  words  are  used  in  the  statute.  It  is  strenuouslv  in- 
SiSted  that  such  a  will,  to  be  valid,  must  have  been  made  in  extremis  or  when 
the  testator  is  overUiken  by  sudden  and  violent  sickness  and  has  not  lime  or 
opportunity  to  make  a  written  will.  This  rule  was  laid  down  by  Chancellor 
KsNT  in  the  case  of  Prince  v.  Haze' ton  (20  Johns.  501).  That  case  was  de- 
cided by  a  mere  majority  of  the  court,  and  Mr.  Justice  Woodworth  dissented 
in  a  very  elaborate  opinion.  This  question  received  a  very  able  and  critical 
review  in  the  case  of  Johnson  v.  Glasscock  (2  Ala.  [N.  S]  242),  where  the  case 
of  Prince  v.  Hazelton  and  the  authorities  relied  up<»n  by  Chimcellor  Kent  are 
very  fully  considered.  In  the  latter  case  the  court  deduced  the  following 
rul(*:  '  If  a  person  in  the  sickness  of  which  he  subsequently  dies,  impressed 
with  the  probability  of  approaching  death,  deliberately  makes  his  will  in 
conformity  to  the  statute,  we  do  not  feel  authorized  to  say  that  it  will  be 
Invalid  because,  in  point  of  fact,  he  had  time  and  opportunity  to  reduce  it  to 
writing."* 

'*  A  nuncupative  will,  to  be  valid,  must  be  made  as  a  matter  of  necessity, 
and  not  as  a  matter  of  choice.  That  is,  a  person  who  desires  to  make  a  will,  and 
has  time  to  make  a  written  will,  but  deliberately  determines  to  make  a  nuncit- 
pitive  will,  such  a  nuncupative  will  U  not  valid."  The  extremity  must  be  such 
that  the  party  speaking  the  words  is  overtaken  by  so  sudden  or  violent  a  sick- 
ness, or  at  least  alters  his  wishes  so  shortly  before  his  death,  that  there  is  afforded 
thereafter  no  convenient  time  or  opportimity  to  have  reduced  his  words  to 
writing,  and  executed  a  formal  will.  For  if  the  testator  did  hnve  plenty  of  time 
and  opportunity  to  have  executed  a  formal  written  will,  then  the  courts  will  de- 
clare against  a  nuncupaiive  will."  The  Supreme  Court  of  Alabama,  in  the  cose 
of  Johnson  v.  Glasscock  (2  Ala.  218);  the  Supreme  Court  of  Illinois,  in  the  case 
<»f  Harrington  v.  Stees  (SI  111.  50);  and  the  Supreme  Court  of  Tennessee,  in  the 
Ciise  of  Nolan  v.  Gardner  (7  Heisk.  215),  held  that  it  was  unnecessary  that  the 
nuncupation  should  be  made  when  the  tt^stator  is  in  extremis.  But  we  think 
that  the  great  and  decided  wei-rht  of  authority  is  in  favor  of  the  propositions 
announced  by  the  trial  judge,  and  complained  of  in  the  grounds  of  the  motion 
for  a  new  trial  above  quoted.  The  reason  for  the  rule  is  so  well  put  in  some 
of  the  coses  in  which  this  doctrine  is  discus^d  that  we  deem  it  unnecessary  for 
us  to  do  more  than  refer  to  them.  (See  Prince  v.  Hazleton,  20  Johns.  562; 
P.  c.  11  Am.  Dec.  307;  Yarnall's  Will.  4  Rawle,  46;  Werkheiser  v.  Werkheiscr. 
6  Watts  &  S.  184:  Boyer  v.  Frick.  4  id.  357;  notes  to  Sykes  v.  Sykes,  20  Am  t. 
Dec.  40;  Haus  v.  Palmer,  21  Pa.  St.  296;  O'Neill  v.  Smith,  33  Md.  569:  Reese 
V.  Hawthorn,  10  Gratt.  548;  Carroll  v.  Bonham,  42  N.  J.  Eq.  625.  9  Atl.  Hep. 
371, 26  xVmer.  Law  Rec:  568  [with  notes]  and  25  Cent.  Law  J.  328  [with  notes]. 
tiee,  also.  Beech,  Wills    10;  Schouler,   Wills,  sec.  365;   1  Redf.  Wills,  185. 
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See,  also,  the  opinions  of  Waiinbr,  J.,  and  Loghranb,  0.  J.,  in  Ellington  v. 
Diliard,  42  Ga.  878,  et  seg) 

"  Last  sickness,"  refeiring  to  the  making  of  a  nuncupative  will,  means  in 
extremis;  that  is,  the  law  contemplates  sudden  and  severe  illness  immediately 
prece<iiug  physical  dissolution,  when  there  is  neither  time  nor  opportunity  to 
make  a  written  will,  iu  which  case,  of  necessity,  a  will  must  be  verbal. 
(Carroll  v.  Bonham,  42  N.  J.  E.  627  [1886],  note.  See  generally  2  Law  Q. 
Rev.  444-52  [1886];  26  Am.  Law  Reg.  570-72  [1887],  cases.  Anderson's 
Diet,  of  Law,  Nuncupativb.) 


SeMONDS  t;5.   SiMONDS. 


[Supreme  Judicial  Court  of  Massachuetts,  Suffolk,  March  5,  1897;  168  Mass. 

144,  46  N.  E.  Rep.  421.] 

Devise — Joint  tenancy — Construction  of  wiLLa 

Every  devise  should  be  construed  to  convey  all  the  estate  which  the  testator 
could  lawfully  deviso.  unless  it  cleiirly  appears  from  the  will  that  he 
intended  to  convey  a  less  estate. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  Suffolk. 

Hon.  H.  N.  Sheldon,  Presiding  Judga 

Thomas  ffunty  for  petitioner. 

Ouy  Cunningham,  for  respondents. 

Knowlton,  J. — This  case  presents  a  single  question  in  regard 
to  the  construction  of  the  will  of  David  W.  Siraonds.  He  left  a 
widow  and  two  daughters,  one  of  whom  was  married  and  the  other 
unmarried.  In  the  flrst  part  of  the  second  article  of  the  will  he 
left  all  his  household  furniture  and  property  intended  for  use  in 
housekeeping  to  his  two  daughters,  as  follows:  "In  trust  for  the 
benefit  of  my  wife,  Louisa  A.  Sirnonda,  and  my  daughter  Susan 
H.  Simonds,  as  long  as  they  remain  unmarried;  and,  in  case  my 
wife  should  again  marry,  or  die,  I  give  them  to  my  said  daughter 
for  their  own  use."    There  is  no  doubt  tliat  this  makes  an  absolute 
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disposition  of  this  part  of  his  property,  the  testator's  obvious 
purpose  being  to  secure  to  his  wife  ami  unmarried  daughter  the 
use  of  it  jointly  in  their  home  so  long  as  tl»ey  should  both  remain 
unmarried,  and  on  tlie  death  or  marriage  of  the  widow,  whether 
the  unmarried  daughter  had  then  married  or  not.  to  give  it  to  hia 
two  daughter  in  equal  shares.  In  the  same  article  of  the  will  he 
separates  his  homestead  from  the  rest  of  his  real  estate,  and  gfVes 
his  widow  and  unmarried  daughter  the  use  and  improvement  of 
it  while  they  remain  unmarried.  His  provision  in  regard  to  it 
closes  as  follows:  "The  use  of  said  house  and  personal  property 
to  be  shared  equally  by  them,  they  paying  the  taxes  and  insurance 
thereon,  an  I  keeping  the  same  in  repair;  and  at  the  decease  of  my 
said  wife  I  give  the  same  to  my  two  daughters  and  the  survivor 
of  them."  By  Pub.  St  (ch.  127,  §  24).  it  is  provided  that  "every 
devise  shall  be  construe  1  to  convey  all  the  estate  which  the  testator 
could  lawfully  devise  in  the  lands  mentioned,  unless  it  clearly 
appears  by  the  will  that  he  intended  to  convej'  a  less  estate.'' 
Even  under  a  will  made  before  this  statute  was  passed  it  was  held 
that,  "where  land  is  devised  to  one  for  life  and  over  to  another, 
especially  to  a  son,  without  words  of  limitation,  or  any  further 
words  to  express  his  intent,  such  a  devise  over  is  construed  to  be 
a  fee."  {Plimpton  v.  Plimpton^  12  Cush.  458 — 463.)  The  words 
"the  same''  in  the  clause  "paying  the  taxes  and  insurance  thereon 
and  keeping  the  same  in  repair"  plainly  refer  to  the  homestead 
and  the  personal  property  mentioned  above,  and  they  have  the 
same  meaning  in  the  clause,  "I  give  the  same  to  my  two  daugh* 
ters  and  the  survivor  of  them,"  Tlie  language  of  the  fourth 
article  has  no  tendency  to  show  that  the  remainder  to  the  daughters 
after  the  life  estate  gives  them  less  than  a  fee.  It  refers  only  to 
the  rest  and  residue  of  the  estate,  and  does  not  purport  to  include 
the  homestead.  The  words  "whole  of  my  estate,"  m  the  lust  part 
of  this  article,  refer  to  "the  said  estate"  mentioned  in  the  firat  part 
of  the  article,  and  are  use  1  in  contradistinction  to  the  words  "  her 
share,"  which  are  twice  used  earlier  in  the  same  sentence.  We 
find  nothing  in  the  will  to  control  the  natural  presumption  from 
the  language  that  the  petitioner  and  the  respondent  took  a 
remainder  in  fee  as  joint  tenanta  Judgment  in  aocortlance  with 
the  findincr. 
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Note. -PRESUMPTION  OF  INTESTACY  NOT  FAVORED. 

The  Iaw  indulges  a  vosl  number  of  presumptions,  but  none  Bmong  those 
relating  to  probate  law  are  betier  understood  or  more  universally  r&tpected 
than  tlie  one  imputing  to  every  testator  an  intention  to  convey  all  of  the  estate 
which  he  could  lawfully  devise.  But  there  is  another  rule  that  asserts  itself  in 
this  connection,  and  it  is  an  indisputable  corollary  to  all  legal  presumptions, 
viz.,  they  are  open  to  rebuttal  in  every  case.  So  arbitrary  has  this  rule  become 
that  in  California  it  has  taken  a  statutory  form,  as  is  evidenced  by  the  Code  of 
Civil  Procedure,  (sec.  1961),  which  reads  as  follows:  "A  presumption,  unless 
declared  by  law  to  be  conclusive,  may  be  controverted  by  other  evidence,  direct 
or  indirect;  but  unless  so  controverted,  the  jury  are  bound  to  find  according  to 
the  presumption."  (See  Rice  on  Ev.  sec.  28  et  seq.  See  Higgins  v.  Dweu,  100 
III.  556;  Woman's  U.  M.  S.  of  A.  v.  Mead,  181  Id.  858;  Given  v.  Hilton,  95 
U.  S.  591;  RaudenbrtCirs  App.,  87  Pa.  St.  51;  Ferry's  App.,  102  id.  207; 
Miller's  App..  113  id  459.) 

It  is  quite  obvious  that  If  the  piesumption  is  to  prevail  that  no  testator  de- 
signs to  die  intestate,  we  are  forced  to  adopt  the  proposition  that  his  after- 
acquired  realty  will  pass  by  a  devise  executed  and^ttested,  perhaps  years  before 
the  acquisition  of  the  estate.  As  a  matter  of  fact,  this  view  has  so  long 
prevailed,  that  in  several  states  it  has  taken  a  statutory  form,  as  we  have  pre- 
viously shown  in  the  case  of  California.  This  presumption  as  to  the  after- 
acquired  realty  has  very  serious  effects  upon  the  evidentiary  rules  as  to  ihe 
burden  of  proof.  In  nil  instances,  the  heirs  must  prove  their  case,  where  the 
proponents  have  shown  that  there  was  no  intention  to  pass  the  after  acquired 
realty,  or,  wherever  that  issue  is  in  any  way  involved.  (See  Gibbon  v.  Gib'xm, 
40  Ga.  562;  Thorndike  v.  Reynolds  22  Gratt.  21;  Gable  v.  Daub.  40  Pa.  St. 
217;  Smith  v.  Jones,  4  Ohio  St.  1:  Smith  v.  Curtis,  5  Dutch.  [N.  J.]  345; 
LIggat  V.  Hart,  23  Mo.  127;  Winches'er  v.  Foster.  3  Cush.  866;  Smith  v.  Hut- 
chinson,  68  Me.  88;  Johns  v.  Hodges,  83  Md.  515;  Hill  v.  Bacon.  106  Mass.  578.) 

It  is  quite  fortunate  forthepractitir>n'r  of  the  present  day  that  the  old  theory 
of  the  common  law,  reganling  this  subject,  is  no  longer  in  vogue.  Nearly 
every  stale  in  the  Federal  Union  lias  adopted  express  legislation  on  the  subject; 
and  while  their  gv?neral  provisions  are  very  similar,  there  is  some  depariure  in 
the  matter  of  detail.  By  consulting  Stimpson's  Amer.  Stat.  Law,  or  the 
statutes  of  the  states  in  question,  the  grouping  will  be  found  to  be  something 
after  the  following  order: 

First,  In  Georgia,  Virginia,  Tennessee,  California,  North  and  South  Dakota, 
New  Jersey,  Pennsylvania,  Connecticut  and  Montana,  the  intention  to  die 
intestate  as  to  some  portion  of  the  realty  will  never  be  indulged,  and  the  after- 
acquired  real  estate  will  pass,  unless  the  contrary  intention  is  clearly  apparent 
from  the  recitals  of  the  will  itself. 

Second.  In  Alabama,  Indiana,  Iowa,  Maine  and  New  Hampshire,  the  same 
rule  holds  good  whenever  it  appears  in  the  will  that  such  was  the  testator's 
intention. 

Third.  While  in  Arizona.  Delaware.  Kansas.  Mas.sachus6tt8,  Michigan, 
Minni'sota.  Nebraska.  Nevada,  Ohio,  Rhoile  Island,  Wisconsin  and  Wyoming, 
the  s»atute  uses  such  expressions  as  "  manifestly  and  clearly,"  or  "by  expi-esa 


nEAVENUICH  ET  AL.  v.  NICHOLS'  ESTATE.  177 

terms  "  as  indicative  of  the  degree  of  certainty  that  must  accompany  the  testa* 
mentury  intent. 

Fourth.  In  New  York,  the  rule  has  long  been  recognized  that  the  court  is  at 
liberty  to  develop  the  testamentary  intent  from  the  four  coruera  of  the  wili. 
And  if  that  intention  points  with  reasonable  certainty  to  the  wish  of  dying 
testate  as  to  all  the  property,  it  will  be  respected.  It  should  be  added  that  ia 
Florida,  the  absurd  rule  seems  to  be  in  vogue  that  the  wili  carries  only  such 
property  as  the  testator  was  possessed  of  at  the  time  of  its  execution. 


Heavenrich  et  ah  vs,  Nichols'  Estate. 

[Supreme  Court  of  Michigan,  June  28,  1897;  71  N.  W.  Rep.  852.] 

Executors  and  administrators— Allowance  of  claim. 

1.  In  Michigan  by  statutory  law,  commissioners  may  be  appointed  by  the 

Probate  Court  under  certain  conditions  to  pass  upon  the  validity  of  all 
claims  against  the  estate  of  a  deceased  person.  And  provision  is  made  in 
said  statutes  for  the  revival  of  the  commission,  and  for  the  allowance  of 
further  time,  not  to  exceed  three  months,  for  the  commissioners  to  examine 
into  the  rights  of  claimants. 

2.  The  revival  of  this  commission  at  any  time  before  the  estate  is  closed  is  a 

matter  of  right  and  not  of  discretion;  and  no  notice  of  such  revival  need  be 
served  upon  the  administrator,  heirs  or  creditors. 
8.  The  mere  fact  that  the  commissioners  appointed  to  investigate  the  various 
claims  presented  to  the  administrator  of  a  decedent  s  estate — met  two  days 
after  the  expiration  of  the  time  provided  in  the  order  for  them  to  meet— > 
will  not  operate  to  defeat  the  claim  or  prejudice  the*  claimant. 

Error  to  Circuit  Court,  Shiawassee  county. 

Stearns  F.  Smith,  Judge. 

Claim  by  Samuel  Heavenrich  and  Simon  Heavenrich,  doing 

business   as  Heavenrich  Bros.,  aj^ainst  the  estate  of  Amos  W. 

Nichols,  deceased.     Plaintiffs  appealed  from  the  decision   of  the 

commissioners  disallowing  the  claim  to  the  Circuit  Court     There 

was  a  judsrment  entered  on  a  verdict  directed  by  the  court  in  favor 

of  plaintiffs,  and  defendant  brincrs  error.     Affirmed. 

Mr.  Nichols  died  January  11,  1890,  intestate.    An  administrator 
Vol.  n— 23 
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was  duly  appointed.  March  3,  1890,  commissioDei*s  were  ap- 
pointed to  hear  claims.  September  9,  1890,  the  commissioners 
filed  their  report  August  29,  1895,  claimant:*  presented  a  petition 
to  tlie  judge  of  probate  asking  for  a  revival  of  the  commission. 
September  4,  1895,  the  Probate  Court  made  an  order  reviving  the 
commission  to  hear  plaintiffs'  claim;  granting  two  months  for  the 
commission  to  receive,  examine,  and  adjust  tlie  claim.  The  claim 
was  duly  filed  within  the  time.  The  commissioners  met 
November  6th  and  disallowed  the  claim.  In  their  report  the 
commissioners  stated  that  they  had  notified  all  parties  interested 
of  the  time  and  place  fixed  by  them  for  hearing  the  claim.  From 
this  decision  plaintiffs  appealed  to  the  Circuit  Court,  and  upon  the 
trial  the  court  directed  a  verdict  for  them  for  $1,207.78. 

Selden  S.  Miner ^  for  appellantb 

John  T.  McCurdy  and  Sloman  &  Oroesbeck,  for  appellees. 

Grant  J.  (after  stating  the  facts). — 1.  It  is  contended  that  the 
Probate  Court  obtained  no  jurisdiction  to  make  the  order  reviving 
the  commission,  because  no  notice  was  served  upon  the  admin- 
istrator, heirs,  or  creditors  The  revival  of  the  commission  at  any 
time  before  the  estate  is  closed  is  a  matter  of  right,  and  not  of 
discretion.  Therefore  no  notice  was  necessary.  (How.  Ann.  St. 
§5894;  ffari  v.  ShiawisseClrcuit  Judge,  56 Mich.  592, 23  N. W.  326.) 

2.  It  is  also  urged  as  a  fatal  objection  that  no  notice  was  served 
upon  the  heirs  or  creditors  of  the  estate.  The  record  does  not 
show  upon  whom  the  commissioners  served  notice  of  the  hearing 
before  themu  The  circuit  judge,  in  instructing  the  jury,  stated 
that  the  administrator  appeared  before  the  commissioners  and 
"simply  Sled  an  objection  to  the  jurisdiction  in  a  general  way." 
It  is  fair  to  presume  that  notice  was  served  upon  the  administrator 
by  the  commissionera  He  was  a  witness,  and  did  not  deny 
servica  Whether  or  not  this  be  so,  he  appeared,  and  was  not, 
therefore,  prejudiced  by  want  of  notice.  He  made  no  motion  to 
dismiss  the  appeal  for  want  of  jurisdiction,  but  proceeded  with  the 
trial  upon  the  merits.  If  the  administrator  represented  the  heirs 
and  creditors  in  this  proceeding,  notice  to  him  is  notice  to  them. 
If  he  does  not  represent  them,  then  it  is  sufficient  to  say  that  they 
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are  not  here  raising  any  objection.  We  think  the  administrator 
is  estopped  to  now  raise  this  question  under  the  following  deci- 
sions: Jenks  V.  Black  (96  Mich  122,  55  N.  W.  563);  Bcxcon  v. 
Judge  of  Probate  (100  Mich.  183,  58  N.  W.  835). 

3.  The  fact  that  the  commissioner  met  two  days  after  the  two 
montlis  provided  in  the  order  did  not  operate  to  defeat  the  claim. 
Claimants  were  in  no  wise  responsible  for  this  action,  and  claims 
against  an  estate  cannot  be  defeated  by  the  failure  of  the  commis- 
sioners to  take  final  action  and  to  make  their  report  within  the 
time  fixed  by  the  order. 

The  judgment  is  affirmed. 

HoOKBR,  J.,  did  not  siL     The  other  justices  concurred. 


Eellt  et  al.  vs.  Perrault  et  ah 

[Supreme  Court  of  Idalio,  March  6,  1897 ;  48  Pac.  Rep.  45.] 

Undub  influence  — What  constitutes  —  Pleading — Evi- 
DENCE — Mental  capacity — Equity  practice. 

1.  The  facts  constituting  undue  influence,  like  those  constituting  fraud,  must 
be  pleaded;  it  not  being  sufficient  to  aver  undue  influence,  which  is  a  legal 
conclusion. 

S.  A  grantor  who  has  mental  capacity  sufficient  to  understand  ordinary  busi- 
ness transactions  at  the  time  of  the  factum,  and  understands  the  motive 
and  effect  of  the  deed  which  he  makes, — knows  what  property  he  is  con* 
▼eying  and  to  whom  it  is  being  conveyed, — is  competent  to  make  such 
deed. 

8.  The  act  of  inducing  one  who  has  not  sufficient  mind  to  know  what  he  is 
doing,  while  an  actual  fraud,  such  act  does  not  constitute  undue  influence. 

4.  Undue  influence  is  proven  by  showing  that  a  person  who  has  mental  ca- 

pacity to  understand,  and  does  understand,  what  he  is  doing,  is  impelle(f 
by  artifice,  force,  or  fear  to  do  what  he  does  not  want  to  do,  and  what  h«» 
would  not  otherwise  do  but  for  such  influence. 

5.  Decorations  of  a  grantor,  made  long  prior  to  his  deed,  and  Inconsistent 

th(;rewith,  art  not  admissible  for  the  purpose  of  impeaching  such  deed. 
0.  The  evidence  of  subscribing  witnesses  to  a  deed,  and  of  persons  who  are 
familiar  with  the  grantor  and  the  transaction  involved,  are  entitled  to 
great  weight,  while  the  opinion  of  an  expert  witness  is  entitled  to  but 
little  weight  as  against  such  evidence. 
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7.  A  hypothetictil  question  propounded  to  an  expert  witness  should  be  predi- 
cated upon  facis  proven,  or  facts  which  the  evidence  in  the  particular  case 
tends  to  csiablisii,  and  not  upon  conjecture. 

6.  Alleged  errors  of  a  trial  court  In  an  equity  ca*>e,  in  giving  or  refusing  to 
give  instructions  to  a  Jury  called  to  assist  the  court,  are  immaterial,  and 
will  not  be  reviewed  OD  appeal.  The  propriety  of  giving  instructions  in 
such  esse  is  doubtful. 

9.  Issues  of  fact  in  an  equity  case  are  properly  presented  to  the  Jury  by  inter- 
rogatories, but  there  should  be  only  one  series  of  interrogatories  in  such 
case,  and  such  interrogatories  should  cover  the  material  questions  in  dis- 
pute. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  county. 

J.  H.  Richards,  Judge. 

Action  by  Homer  Kelly  and  others  against  Elatie  A.  Perrault 
and  another.  From  a  judgment  for  plaintiffs,  defendants  appeal 
Reversed. 

George  Ainslie  and  IF.  K  Borah^   for  appellants. 

Hawley  &  Puckeit,  for  respondents, 

QuARLES,  J. —  Plaintiffs  brought  this  action  in  the  District  Court 
of  the  third  judicial  district,  in  and  for  Ada  county,  to  set  aside 
a  deed  made  to  defendant  Katie  A.  Perrault  by  her  father,  Milton 
Kelly,  on  the  9th  day  of  February,  1892,  conveying  to  said  de» 
fendant  certain  lands,  on  the  ground  of  mental  incapacity  on  the 
part  of  said  grantor,  and  fraud  on  the  part  of  the  defendant  Joseph 
Perrault,  husband  of  said  grantee.  That  portion  of  the  com- 
plaint touching  the  incapacity  of  the  grantor  is  in  the  following 
language,  to  wit:  "That  on  the  said  9th  day  of  April,  1892,  the 
said  Milton  Kelly  was  about  seventy-two  years  of  a<re.  For 
about  twelve  months  just  prior  to  his  death  he  had  suffered  from 
a  stroke  of  paralysis,  and  was  very  feeble,  and  in  consequence 
thereof  his  mind  was  greatly  impaired,  and  he  was  wholly  unfitted 
and  entirely  incompetent  to  transact  any  business  of  any  kind, 
and  that  his  condition  was  well  known  to  the  defendants  at  that 
time."  Those  portions  of  the  complaint  relating  to  fraud  on  the 
part  of  the  defendants  are  paragraphs  five  and  seven,  as  follows: 
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(5)  "That  on  the  said  9th  day  of  February,  1892,  and  for  some 
time  prior  thereto,  the  said  defendant  Joseph  Perrault  was  acting 
for  and  managing  the  business  affairs  of  said  Milton  Kelly,  and 
had  tuil  charge  and  supervision  over  all  his  property  of  every 
description/'  (7)  "That  on  or  about  the  9th  day  of  February, 
1892,  and  while  the  said  Milton  Kelly  was  totally  incompetent  to 
transact  any  business,  and  did  not  know  the  eSect  of  any  act  he 
might  do,  the  said  Joseph  Perrault,  without  the  consent  of  the 
said  Milton  Kelly,  and  while  the  said  Milton  Kelly  was  mentally 
incapable  to  consent  thereto,  caused  and  procured  a  deed  to  be 
prepared  conveying  to  his  wife,  Katie  A.  Perrault,  the  entire  tract 
of  land  described  herein,  and  caused  the  said   Milton  Kelly  to 

• 

write  his  name  to  the  said  deed;  and  the  said  Perrault  well  knew 
at  the  time  that  the  said  Kelly  was  entirely  incompetent  to  know 
the  effect  of  said  deed,  and  knew  that  it  was  not  his  voluntary 
act,  and  that  he  did  not  realize  that  he  was  divesting  himself  of 
the  title  to  said  land/'  If  the  allegations  in  the  complaint  pet 
forth  above  are  true,  the  said  deed  was  procured  by  fraud,  and 
for  that  reason,  as  well  as  for  want  of  capacity  in  the  grantor,  the 
said  deed  should  be  held  to  be  void.  The  defendant^,  in  their 
answer,  denied  specifically  each  of  the  allegations  in  the  complaint 
touching  the  incapacity  of  said  grantor,  and  also  denied,  specifi- 
cally, each  of  the  allegations  tending  to  show  the  existence  of 
fraud,  and  averred  that  the  said  grantor  was  competent  to  make 
said  deed,  and  that  "  the  execution  of  the  same  wvl^  the  free  and 
voluntary  act  of  the  said  Milton  Kelly,  and  it  was  wholly  unso- 
licited upon  the  part  of  the  defendants,  or  either  of  them.'*  The 
cause  was  tried  upon  the  issues  as  made,  the  court  calling  to  its 
aid  the  assistance  of  a  jury,  who  found  a  special  verdict  in  favor 
of  the  plaintiffs,  in  accordance  with  which  the  court  rendered 
judgment  to  the  effect  that  said  deed  was  made  while  the  grantor 
was  mentally  incompetent  to  make  it,  and  decreeing  cancellation 
thereof.  The  tVieory  upon  which  the  plaintiff-?,  the  court,  and 
the  jury  tried  the  cause  seems  to  have  been  that  the  defendants, 
by  the  exercise  of  undue  influence  over  the  grantor  while  the 
grantor  was  in  a  weakened  mental  and  physical  condition,  induced 
the  said  grantor  to  make  the  said  deed,  which  he  otherwise  would 
not  have  made. 
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Three  series  of  questions  were  submitted  to  the  jury, — one  pre- 
pared by  the  court,  one  by  plaintiflEs,  and  one  by  the  defendants, 
— each  series  covering  to  a  great  extent  the  ground  covered  by 
the  other  series.  Such  practice  is  to  be  condemned.  The  correct 
practice  in  such  case  ia  to  submit  only  one  series  of  questions, 
covering  the  material  issues  in  dispute  only.  That  the  special 
verdict  of  the  jury  may  be  fully  understood,  we  give  the  three 
series  of  questions,  with  the  answers  tliereto,  as  shown  by  the 
record. 

Questions  submitted  or  prepared  by  the  court,  to  wit :  (1) 
**  Was  Milton  Kelly,  at  the  time  of  the  execution  and  delivery  of 
the  deed  in  question  herein,  dated  the  9th  day  of  February  1892, 
mentally  capable  of  understanding  the  motive  of  his  act  and  the 
effect  of  the  same  ?  Answer.  No.'*  (2)  "  Was  the  said  deed  ob- 
tained from  said  Milton  Kelly  by  the  undue  influence  of  the  de- 
fendants, or  either  of  them?  Answer.  Yes  ,  to  a  certain  extent"* 
These  were  the  only  two  questions  prepared  by  the  court 

The  plaintiffs  prepared  questions,  which  were  submitted,  and 
which,  with  the  answers,  are  as  follows,  to  wit:  ** Question.  On 
the  9th  day  of  April,  1892,  and  at  the  time  the  deed  in  question 
was  made,  what  was  the  age  of  Milton  Kelly?  Answer  About 
seventy-two  yeai^s.  Question.  In  what  place  and  at  whose  resi- 
dence did  Milton  Kelly  die?  Answer.  Joseph  Perrault  Ques- 
tion. What  relation  existed  between  Milton  Kelly  and  the  defend- 
ants? Answer.  Father  and  father-in  law.  Question.  What  con- 
nection, if  any,  did  the  defendants,  or  either  of  tliem  have  with 
the  business  affairs  of  Milton  Kelly  on  the  9th  day  of  April, 
1892  ?  Answer.  Of  an  advisory  nature.  Question.  Was  the  deed 
in  question  made  by  Milton  Kelly  while  under  the  influence, 
wholly  or  in  part,  of  the  defendants,  or  either  of  them?  Answer. 
In  part  Question.  Was  Milton  Kelly,  at  any  time  after  being, 
stricken  with  paralysis,  wholly  or  at  all  under  the  influence  of  the 
defendants,  or  either  of  them ;  and,  if  so,  when  and  to  what  ex- 
tent? Answer.  He  was,  to  more  or  less  extent,  during  his  illness 
and  while  in  their  company.  Question.  Was  the  deed  in  ques- 
tion made  at  the  request  of,  or  at  tiie  suggestion  of,  the  defend- 
ants, or  either  of  them?  Answer.  In  our  opinion,  the  making  of 
the  deed  was  largely  suggested   or  instigated  by  Mr.   Perrault 
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Question.  At  the  time  said  deed  was  made,  did  confidential  busi- 
ness relations  exist  between  Milton  Kelly  and  the  defendant  Jo- 
seph  Perrault  ?  Answer.  Yea  Question.  Did  the  defendants,  or 
either  of  them,  after  Milton  Kelly  was  stricken  with  paralysis,  at- 
tempt to  acquire  influence  or  control  over  him,  or  attempt  to  in- 
fluence his  actions  and  businass  affairs?  Answer.  We  believe 
they  did.  Questioru  Did  the  defendants,  or  either  of  them,  after 
Milton  Kelly  was  so  stricken  with  paralysis,  take  the  manage- 
ment or  control  of  the  business  affairs  of  said  Kelly  from  the 
hands  of  his  other  children,  and  attend  to  such  affaira  himself? 
Answer.  Yes,  Question.  What  was  the  mental  capacity  of  Mil- 
ton Kelly  after  his  attack  of  paralysis?  Answer.  Greatly  im- 
paired. Question.  Whnt  was  the  mental  capacity  of  said  Milton 
Kelly  after  he  received  said  stroke,  and  until  tlie  time  of  his 
death?  Answer.  Impaired.  Question.  Was  Milton  Kelly,  after 
receiving  the  stroke  of  paralysis  aforesaid,  and  from  that  time  un- 
til his  death,  capable  and  competent  to  manage  and  transact  his 
most  important  business  transactions?  Answer.  No.  Question. 
Were  the  intellectual  faculties  of  Milton  Kelly,  after  the  stroke 
of  paralysis,  weakened  or  lessened?  Answer.  Both.  Question. 
Did  Milton  Kelly,  at  any  time  after  said  stroke,  recover  the  full 
use  of  his  mental  faculties?  Answer.  No.  Question.  Was  Mil- 
ton Kelly,  at  the  time  the  deed  in  question  was  executed,  compe- 
tent to  transact  his  own  important  business  affairs?  Answer.  No." 

The  defendants  prepared  questions,  which  were  submitted,  and 
which  questions,  with  the  answers  of  the  jury  thereto,  are  as  fol- 
lows, to  wit:  (l)*'Wa3  said  Milton  Kelly,  at  the  time  of  the 
execution  and  delivery  of  the  deed  dated  the  9th  day  of  February, 
1892,  mentally  capable  of  understanding  the  nature  of  his  act  and 
the  effect  ol  the  same?  Answer.  •  We  think  not."  ^2)  '*  Was 
said  deed  obtained  from  said  Milton  Kelly  by  the  undue  influence 
of  the  defendaiits,  or  either  of  them  ?  Answer.  To  a  certain  ex- 
tent "  (3)  "  Were  the  defendants,  or  eitlier  of  tliem.  present 
when  said  deed  was  executed?  Answer.  No."  (4)  "Did  the  de- 
fendants, or  either  of  them,  or  any  one  acting  on  ti\eir  behalf,  solicit 
or  request  said  Milton  Kelly  to  sign  the  deed  in  question  at  the  time 
he  did  sign  the  .same;  and,  if  so,  who  made  the  request  or  solicita- 
tion?    Answer.     Not   at   the   time  of  signing.  "     (5)     *' Did  said 
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Milton  Kelly  at  the  time  he  executed  the  deed  in  question, 
understand  what  property  said  deed  conveyed  ?  Answer  To  a 
certain  extent*  (6)  '*Did  said  Milton  Kelly,  at  the  time  he 
executed  and  delivered  tlie  deed  in  question  understand  to  whom 
he  was  deeding  tlie  said  pnjperty  ?  Answer  Possibly  he  did*  (7) 
"Did  Milton  Kelly,  at  the  time  he  executed  and  delivered  the 
deed  in  question,  wish  the  property  therein  described  to  belong 
thenceforth  to  Kitie  A.  Perrauit  ?  Answer  Possibly  he  did. 
(8)  **  Was  said  Milton  Kelly  made  acquainted  with  the  contents 
of  the  deed  at  the  time  he  executed  and  acknowledged  the  same  ? 
Answer.  As  much  as  lie  could  comprehend.  '  (9)  *  Did  he 
execute  the  deed  in  pursuance  of  his  owii  wishes?  Answer.  He 
executed  the  deed  through  tiie  influence  of  othera  (10)  'Did 
he  deliver  the  deed  in  pursuance  of  his  own  wishes  {  Answer 
Through  the  influence  of  others.  "  (11)  "If  you  find  that  said 
deed  was  obtained  by  undue  influence,  state  whether  or  not  said 
undue  influence  amounted  to  force.  Answer.  Bather,  persua- 
sion." (12)  "If  you  find  that  said  deed  was  obtained  by  undue 
influence,  state  whether  or  not  said  undue  influence  amounted  to 
moral  coercion.  Answer.  Through  moral  perauasion,  •  (13) 
"If  you  find  that  said  Milton  Kelly  was  mentally  incapable  of 
executing  tiie  deed,  state  how  long  he  had  been  in  that  condition. 
Answer.  From  the  date  of  his  fii*st  stroke  of  paralysis.  "  (14) 
"If  you  find  the  saitl  deed  was  obtained  by  undue  influence,  state 
what  facts  constituted  undue  influence,  in  detail.  Answer.  We 
believe  the  deceased  was  prejudiced  against  the  other  heirs  by  the 
defendants,  and  his  affections  worked  upon,  to  such  an  extent  as 
to  induce  him  to  deed  his  property  as  he  did.  We  believe  this 
was  made  possible  on  account  of  the  impaired  condition  of  his 
health  and  mental  cjipacity. "    • 

The  verdict  was  agreed  to  by  ten  of  the  jury,  who  signed  the 
same.  The  court  adopted,  with  some  changes,  the  findings  of  the 
jury  as  findings  of  fact,  the  principal  change  consisting  in  extend- 
ing the  answer  to  the  second  interrogatory  prop')unded  by  the 
court  to  the  jury  so  as  to  make  the  court's  finding  on  this  point 
read  as  follows  :  "That  the  said  deed  dated  the  9th  day  of  B'eb- 
ruary,  1892.  was  obtained  from  Milton  Kelly  by  the  undue  in- 
fluence of  the  defendants.  '* 
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There  are  no  allegations  of  fact  in  the  complaint,  as  we  construe 
i^  tending  to  constitute  undue  influence  on  the  part  of  the  de- 
fendants in  the  procurement  of  the  deed  in  question.  Where  a 
party  seeks  to  have  a  deed  annulled  on  the  ground  of  undue  in- 
fluence, he  must  plead  the  facts  constituting  the  undue  influence, 
tlie  rule  of  pleading  being  the  same  as  in  cases  of  fraud.  Undue  in- 
fluence  cannot  exist  where  the  party  acting  has  not  sufficient  mental 
capacity  to  know  what  he  is  doing.  He  must  have  sufficient  mind 
to  understand  what  he  is  doing,  and  be  impelled  by  artifice  or  force 
or  fear,  from  the  conduct  of  othei's  towards  him,  to  do  that  which 
he  does  not  wish  or  desire  to  do.  As  to  the  nature  or  character  of 
the  acts  which  will  produce  this  state  of  mind  on  the  part  of  a 
grantor,  it  depends  upon  the  condition  raentully  of  the  grantor, 
and  his  surroundings,  and  influences  to  wiiich  lie  is  subjected. 
That  would  be  undue  influence  in  one  case  which  would  not  be 
in  another.  But  where  the  grantor  makes  a  deed,  and  is  incompe- 
tent to  make  it, — does  not  know  what  he  is  doing  when  he  makes 
it, — and  he  is  induced  to  sign  such  deed,  when  he  does  not  know 
the  effect  thereof,  it  would  be  absurd  to  say  that  he  made  such 
deed  through  coercion,  force,  or  fear,  or  that  he  di<l  so  for  the  sake 
of  peace,  and  to  prevent  harassment  by  the  grantee  or  others.  We 
are  of  the  opinion  that  the  finding  of  undue  influence  by  the  lower 
court  18  not  supp<irted  by  the  pleadings,  nor  by  the  evidence  in 
this  case.  If,  as  alleged,  the  deed  in  question  was  procured  by 
fraud,  the  defendants  should  not  be  permitted  to  enjoy  the  benefits 
of  such  fraud.  If,  on  the  other  hand,  the  grantor  knew  what  he 
was  doing  when  he  made  said  deed,  and  it  was  in  accordance  with 
bis  wishes-  the  deed  should  be  upheld.  From  the  earliest  days  of 
jiviiizatioQ  to  the  present  time,  the  right  of  the  possessor  of  prop- 
erty to  dispose  of  it  as  he  may  desire  (provided  he  does  not  commit 
a  fraud  in  making  such  disposition)  has  been  undisputed.  We 
have  given  to  this  case  more  than  usual  consideration,  owing  toils 
importance,  and  for  the  reasoir  that  we  neither  desire  to  assist  in 
the  perpetration  of  a  fraud,  nor  to  overthrow  the  will  of  the  grantor 
in  the  event  that  he  knew  what  he  was  doing  when  he  made  the 
deed  in  Question,  and  it  was  in  accordance  with  his  wishes. 

The  evidence  shows  that  the  grantor,  Milton  Kelly,  was,  when 
the  deed  in  question  was  exe<'uted,  about  seventy-two  years  of 
Vol.  II— ,i4 
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age;  that  he  hud  lived  in  Idaho  since  1860,  tlie  most  of  which 
time  he  was  a  resident  of  Boise  City ;  that  he  was  a  lawyer  by 
profession,  and  had  been  on  the  bench  of  the  Supreme  Court  of 
Idaho;  that  he  was  a  man  of  more  than  average  mental  ability, 
possessing  a  strong  will,  and  not  easily  persuaded  or  influenced;, 
that  during  the  later  years  of  his  life  he  was  engjiged  in  mining, 
publishing  and  editing  a  newspaper,  and  interested  in  various 
enterprises ;  that  his  business  and  interests  were  varied;  that  in 
March,  1891,  he  was  stricken  with  paralysis,  and  was  confined  to 
his  bed  several  weeks,  but  never  fully  recovered  from  the  effects 
of  such  stroke ;  that  after  such  stroke  of  paralysis  he  had  great 
trouble  in  articulating,  being  at  times  unable  to  talk,  and  at 
other  times  able  to  talk  distinctly;  that  he  did  business  after  the 
paralytic  stroke,  bought  goods,  kept  a  bank  account,  gave  notes, 
and  issued  checks ;  that  tiie  plaintiff  James  H.  Bush,  aftei  this 
paralytic  stroke,  purchased  some  horses  and  cattle  from  him,  and 
procured  from  him  the  assignment  of  some  stock  in  the  Rapid 
Transit  Company ;  and  that  in  February,  1892,  the  month  that 
the  deed  in  question  was  executed,  he  had  a  controversy  with 
said  plaintiff  about  the  sale  of  interests  in  the  Rossi  canal,  in 
which  they  were  both  interested, — the  plaintiff  Bush  being  op- 
posed to  the  sale,  and  the  grantor,  Kelly,  favoring  it, — and  that 
said  plaintiff  Bush  finally  acquiesced.  The  important  evi- 
dence in  the  case — tiiat  which  tends  to  show  the  mental  condition 
of  the  testator  at  the  time  the  deed  in  question  was  executed — is 
briefly  as  follows: 

Col.  C.  H.  Irwin  testified:  "I  got  acquainted  with  Judge 
Kelly  first  in  1890.  I  had  business  transactions  with  him,  I  be- 
lieve, in  February,  1892.  It  took  place  in  the  Capital  State 
Bank.  The  business  wa^  in  reference  to  closing  up  the  negotia- 
tions for  an  option  on  the  Rossi  canal  and  Payette  property. 
Bush  and  Perrault  were  present.  There  were  others,  also,  but  I 
don't  remember  who  they  were.  'Judge  Kelly  had  an  interest  in 
tlie  transacti(m.  I  don't  recollect  of  seeini^  him  sign  any  papers, 
bnt  he  must  have  done  so,  l)ecause  they  were  hatided  over  to  Mr 
Eoff  to  keep  in  escrow.  I  went  up  to  the  Capital  State  Bank  at 
tlie  time  of  the  transnction,  and  had  tlie  money  in  my  hands  to 
pay  for  an  option.     Kelly  was  there  when  Bush  objected  to  clo6 
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iiig  up  the  transaction.  Judge  Kelly  insisted  that  Bush  waa 
wrong  about  the  matter,  and  that  the  thing  should  be  closed  up ; 
and  it  was  at  Kelly's  instance  that  Bush  closed  up  the  matter  so 
far  as  he  was  concerned,  and  Kelly  closed  it  himself  so  far  as  he 
was  concerned.  I  was  very  much  astonished  at  his  so  clearly 
understanding  what  there  was  to  be  done.  I  know  it  was  in 
1892.  It  was  in  February.  It  was  after  he  had  his  pandytic 
stroke." 

T.  D.  Cahalan  testified :  "  I  had  known  Kelly  since  1866.  I 
was  well  acquainted  with  him,  and  knew  him  after  his  paralytic 
stroke  in  1891.  I  saw  hirn  frequently  after  that.  The  last  time 
I  saw  him  was  in  February,  1892, — I  think,  a  few  days  before  lie 
died.  Saw  him  at  the  Hot  Springs.  Saw  him  probably  once  a 
week  from  the  middle  of  June  until  along  in  February.  I  went 
to  the  Springs  on  an  average  once  a  week.  Every  time  I  went 
up  there  I  would  be  with  him  from  half  an  hour  to  an  hour.  We 
talked  about  diflEerent  matters, — about  the  Dubois-Claggett  case 
and  other  mattei"s.  1  never  noticed  any  indications  to  the  effect 
that  he  did  not  understand  the  matters  concerning  which  he  was 
talking.  I  talked  with  him  about  that  and  other  matters  up  to 
the  last  time  I  saw  him,  in  February,  1892.  From  my  knowl- 
edge of  Judge  Kelly's  condition,  and  by  reason  of  the  conversa- 
tions I  had  with  him,  I  thought  he  was  competent  to  transact  im- 
portant business  matters."  On  cross-examination  he  testilied:  "I 
would  not  have  been  afraid  to  have  tried  a  case  before  him  the 
last  year  of  his  lifa  I  would  have  been  willing  to  take  his  judg- 
ment on  it,  and  a  case  involving  large  interests,  but  it  would  have 
taken  him  longer  to  do  it  than  it  used  to.  It  might  have  been 
difficult  for  a  person  not  acquainted  with  Ijim  to  have  undei'stood 
him.  There  was  sometimes  a  hesitancy  in  his  utterance.  I  under- 
stood him  very  well." 

Alfred  Eoff  testified:  "I  hav'e  been  cashier  of  the  Boise  City 
National  Bank  for  nine  years.  I  knew  Judge  Kelly  from  April, 
1886,  until  his  death.  He  had  a  bank  account  at  our  bank  in 
1891,  and  up  to  the  31st  day  of  March,  1892,  the  dale  of  the  last 
transaction.  Only  a  few  days  before  he  died,  he  continued  to 
2heck  against  that  account.  During  the  time  of  his  affliction,  we 
always  honored  his  checks   when   they   came  in  with   his  signa- 
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ture.  Sometimes  lie  woulJ  come  to  the  baiilc  iiml  issue  checks, 
and  at  other  times  they  wouUl  come  from  outside  sources.  I  could 
anderstiind  Jadsje  Kellv's  conversation.  I  transacted  business 
with  him  and  for  him.  I  was  a  witness  to  a  will  at  one  time, 
made  by  Judge  Kelly  some  time  in  January,  1892.  There  were 
other  witnesses, — Mr.  Kingsley  and  Edgar  Wilson,  as  I  remember. 
Tiie  Hot  Springs  property  was  willed  to  Mrs.  Peri-anlt.  The  will 
was  delivered  by  Juilge  Kelly  to  me  for  safe  keeping.  Kelly 
transacted  business  at  our  bank  after  his  paralytic  stroke,  in  the 
way  of  signing  notes." 

W.  S.  Bruce  testified:  "Have  been  assistant  cashier  at  the 
Boise  City  National  Bank  for  seven  years.  I  knew  Judge  Kelly 
during  his  lifetime, — almost  from  the  time  he  came  to  the  city 
until  his  death.  Knew  him  after  his  alleged  paralytic  stroke. 
He  had  an  account  at  the  Boise  Citv  National  Bank  at  that  time. 
The  bank  honored  his  checks  as  they  came  in.  He  came  to  the 
bank,  and  would  sign  his  checks  and  would  cash  them  thera  Ho 
was  doing  an  ordinary  banking  business  with  us.  I  was  present 
at  the  time  of  the  execution  of  the  deed  by  Milton  Kelly,  about 
the  8th  of  February,  1892.  I  don't  remember  the  date  exactly. 
Those  present  were  Charles  Kingsley,  Judge  Kelly,  and  Edgar 
Wilson.  I  don't  remember  who  asked  me  to  come  up  and  wit- 
ness the  signing.  Perrault  was  not  present.  Mrs.  Perrault  was 
not  present.  I  don't  think  that  any  one  suggested  or  asked  Judge 
Kelly  to  sign  the  deed.  The  deed  was  read  over  to  him,  I 
believe, — possibly  not  fully,  but  the  vitid  parts  of  it  were.  The 
description  and  the  names  were  read  to  him,  at  least  I  was 
present  all  the  time  it  occupied  in  taking  this  acknowledgment 
and  signing  this  deed.  That  signature  is  Judge  Kelly  s.  From 
what  I  saw  and  what  took  place,  Judge  Kelly  knew  what  be  was 
doing  when  he  signed  that  deed.  I  am  satisfied  of  that  He 
appeared  to  know  what  property  was  in  that  deed.  He  knew  to 
whom  the  property  was  ctmveyed,  and,  in  my  opinion,  he  wished 
to  convey  it  to  Katie  A.  Perrault" 

Mi-a  Thomas  Clark,  who  lived  at  the  Hot  Springs,  and  who 
nursed  Judge  Kelly  and  looked  after  him  after  the  paralytic  stroke, 
testified:  "Judge  Kelly  informed  himself  of  the  current  news  bv 
talkini^  with  otiier  gentlemen  and  asking  us  to  read  to  him.     I 
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would  read  quite  a  little  out  of  the  Statesman  to  him  every  day, 
or  have  my  sister  to  do  so.  Judge  Kelly  told  me  before  I  went 
to  California  that  he  intended  to  deed  his  property  to  Katie  A. 
Perrault  Some  time  after  I  came  back,  the  last  of  February  or 
first  of  May,  I  said,  'Judge,  I  heard  you  made  a  deed  to  this 
property.'  He  said,  *  Yes,*  and  I  said,  *  Who  did  you  deed  it  to?' 
And  lie  said,  *I  deeded  it  to  Katia'  He  said  he  had  deeded  his 
property  to  MrSw  Perrault  I  had  a  business  transaction  with  him 
(Kelly)  after  I  came  back  from  California,  with  reference  to  the 
amount  I  should  pay  as  rent  for  the  Springs.  *  *  *  He 
wanted  $100  per  month,  but  finally  came  down  to  $75.  It  was 
about  February,  1892,  that  I  leased  the  Springs  from  him  again." 
Edgar  Wilson,  an  attorney,  and  one  of  the  subscribing  witnesses 
to  the  deed  in  question,  and  who,  as  notary  public,  took  the 
acknowledgment  of  Milton  Kelly  to  said  deed,  testified:  ^^Knew 
Judge  Kelly  some  eight  years.  I  was  a  notary  public  on  February 
9,  1892.  I  took  Judge  Kelly's  acknowledgment  to  a  deed  running 
from  him  to  his  daughter.  This  is  a  deed  to  which  I  took  the 
acknowledgment  Judge  Kelly  came  into  ray  office  on  that  day, 
— the  day  of  the  acknowle<lgment, — and  stated  that  he  desired  to 
execute  a  deed  before  me,  and  that  some  witnesses  would  be  there 
shortly.  Soon  after,  Mr.  Charles  Kingsley  an«l  Mr.  Bruce  came 
up,  and  we  all  went  into  the  back  office,  where  my  desk  and  no- 
tarial seal  was;  and  the  deed  which  Judge  Kelly  had  in  his  hand, 
and  which  had  been  drafted  before  he  cnme  into  the  office,  was 
read  to  him  entire.  My  recollection  is  that  I  read  it  And  Mr, 
Kingsley,  who  was  one  of  the  subscribing  witnesses,  had  a  small 
map — a  rough  sketch  of  a  map — of  the  land  described  in  the  deed, 
and  he  took  this  sketch  and  compared  the  description  in  the  deed 
with  the  sketch ;  and  Judge  Kelly  said  it  was  all  right,  that  he 
understood  it,  and  he  then  signed.  Mr.  Bruce,  Mr.  Kingsley,  and 
Judge  Kelly  left  the  office  with  the  deed.  There  was  no  one  in 
the  room  at  the  time  of  the  acknowledgment  of  the  deed  except 
Mr.  Wood  and  those  I  have  named.  *  *  *  It  was  read  to 
him  and  explained  to  him  with  more  care  than  I  usually  took  in 
my  acknowledgments.  *  *  *  j  am  convinced  that  Judge 
Kelly  thoroughly  understood  the  purf)ort  and  meaning  of  the 
deed,     *     *     *     for  the  reason  that,  in  examining  this  plat  or 
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ohart,  Judge  Kelly  pointed  out  the  different  subdivisions  of  the 
land  which  he  desired  to  convey.  He  stated  that  he  desired  to 
convey  thern  to  his  daughter,  and  Mr.  Kingsley,  in  my  presence, 
at  that  time,  compared  these  subdivisions,  some  of  which  were 
legal  governmental  subdivisions,  and  part  of  which  were  described 
by  metes  and  bounds.  As  I  recollect,  Mr.  Kingsley  coniuaretl 
these  with  the  description  in  the  deed,  and  tliey  tallied  exactly. 
And,  from  Judge  Kelly's  actions  generally  at  the  time,  I  asked 
him  if  he  understood  the  purport  and  meaning  of  what  he  was 
doing.  Ue  said  that  lib  did.  From  liis  manner  and  acts  generally 
at  the  lime,  and  on  other  o<;casions  prior  to  that  time,  I  was  clearly 
convinced  that  he  unilersto<^d  what  he  was  doini;,  and  that  his 
mind  was  clear  upon  the  subject,  although  his  speech  was  interfered 
with  to  some  extent  About  a  month  prior  to  this  I  witnessed 
his  signature  to  a  will.  The  property  which  was  conveyed  in  the 
deed  to  Mrs.  Perrault  wa^  willed  to  her  in  the  will.  *  *  «  j 
had  done  business  for  Judge  Kelly  before  his  affliction  and  aft<r« 
warda  *  *  *  He  always  seemed  to  be  clear  on  what  he 
desired  in  a  business  way,  and  he  transacted  his  business  affairs 
without  any  aid  from  othera,  and  without  guardianship  or  other- 
wise. *  *  *  There  was  nothing  said  to  him  looking  to 
solicitation  upon  the  part  of  any  one  to  have  his  signature  attached 
to  the  deed.  No  one  even  suggested  that  he  sign  the  deed.  He 
expressed  a  willingness  to  do  so  as  he  came  in  the  office.  I  was 
not  acting  as  agent  or  attorney  for  Mr,  Perrault.  I  received  no 
compensation  for  that  acknowledgment'* 

C.  S.  Kingsley,  one  of  the  subscribing  witnesses  to  the  deed  in 
question,  and  who  is  clerk  of  the  District  Court,  testified  :  *'  I  was 
acquainted  with  Judge  Kelly  in  his  lifetime.  His  name  is  asso- 
ciated with  my  earliest  recollections.  *  ♦  *  I  ^as  present  at 
the  making  of  the  will  of  Judge  Kelly.  It  was  in  Wood  &  Wil- 
son's office,  and  I  think  the  only  ones  present  were  Edgar  Wilson, 
Judi^e  Kelly,  Mr.  Eoff,  and  myself.  *  ♦  ♦  After  my  arriva* 
the  will  was  read.  Mr.  Eoff  and  Judge  Kelly  had  a  convei-salion 
in  regard  to  the  terms  of  the  will,  but  what  it  was  I  do  not  re* 
member  exactly.  ♦  ♦  *  I  made  myself  as  sure  as  1  could 
that  the  terms  of  the  will  were  understood  by  Judge  Kelly,  by 
asking  him  if  he  understood  the  will  and  if  it  was  his  will.     He 
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answered  that  it  was  and  that  lie  did.  He  signed  the  will,  and 
Mr.  EoflE  and  myself  afterwards  s'gned  as  witnessea  In  ray 
opinion,  Judge  Kelly  fully  understood  the  contents  of  the  will. 
I  believe  that  he  understood  the  nature  and  consequences  of  hia 
act  I  have  no  doubt  about  it  I  was  present  afterwards  at  the 
execution  of  the  deed  by  Judge  Kelly.  These  persons  were  Mr. 
Wilson,  Mr.  Bruce,  Judge  Kelly,  and  myself.  Neither  Mr.  nor 
Mrs.  Perrault  was  thera  There  was  a  map  used  there  on  that 
occasion  in  regard  to  the  description  of  the  landa  I  identify  this 
as  the  map.  That  map  was  made  by  ma  *  *  »  j  went  to 
Wood  &  Wilson's  office.  I  found  there  Mr.  Kelly  and  Mr.  Wil- 
son. Mr.  Bruce  came  shortly  afterwards.  After  Mr.  Bruce  came 
in,  the  deed  was  read  by  Mr.  Wilson,  and  a  portion  of  it  was  re* 
read  at  the  request  of  Judge  Kelly.  I  had  the  plat  in  my  hands^ 
and  followed  the  description  C(mtained  in  the  deed  upon  the  map. 
There  was  a  description  contained  in  the  deed  which  could  not  be 
designated  on  the  plat  by  legal  subdivisions.  After  the  reading 
of  the  description,  at  the  request  of  Judge  Kelly,  and  befoi^  he 
signed  his  name  to  the  deed,  I  handed  the  map  to  Judge  Kelly, 
and  asked  him  if  he  understood  this  deed  and.  the  descriptions  it 
contained,  and  what  property  was  conveyed  by  it  He  said  that 
he  did.  I  then  said  to  him,  *  there  is  an  irregular  description  in 
this  deed,  and  I  w*ish  you  would  point  out  to  me  on  this  map  the 
tracts  so  described.'  Ue  took  the  plat  and  held  it  in  his  hand, 
and  took  a  pencil  and  traced  the  boundaries  of  the  irregular  tract 
upon  that  plat  The  ink  lines  are  mine,  and  the  pencil  marks 
were  made  by.  Judge  Kelly.  This  outlining  was  substantially 
correct,  showing  the  location  of  that  property.  I  could  not  tell 
from  the  description  in  tlie  deed,  myself,  where  the  property  was. 
It  start-)  fro  n  a  certain  pile  of  stones,  and  runs  to  a  Cottonwood 
tree,  so  many  steps  from  a  clump  of  willowa  I  did  not  know 
where  it  was,  and  wanted  to  know  whether  he  did  or  not,  and  at 
my  request  he  marked  it  out  on  this  plat  I  went  to  Mr.  Perrault's 
to  witness  the  delivery  of  the  deed.  Judge  Kelly  and  Mr.  Bruce 
were  with  ma  Mr.  Perrault  was  not  thera  In  my  opinion, 
Judge  Kelly  fully  understood  the  contents  of  that  deed.  He 
stated  himself,  at  that  time,  that  he  fully  un<lei*stoo.l  that  he  was 
deeding  the  property  cf)ntained  in  the  deed  to  his  daughter  Mi*s« 
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Katie  A.  Perrault.     He  understood  the  descriptions  of  the  deed, 
and  said  the  property  was  going  to  Mi-s.  Perrault" 

R  Z.  Johnson,  an  attorney,  who  was  a  witness  for  the  plaintiffs, 
testified:  "I  dictated  the  deed.  It  was  at  Mr.  Perrault's  request 
He  had  some  time  prior  to  that  requested  me  to  make  it  I  can't 
remember  whetiier  it  was  the  same  day  or  before.  Some  time 
shortly  before.  He  undoubtedly  gave  me  the  description.  I  do 
not  remember  the  act  or  fact  of  his  giving  it  to  n;ie,  but  I  bad  no 
other  way  of  getting  it  I  had  no  personal  knowledge  of  the 
matter.  *  *  *  Mr.  Kelly  came  in  after  I  had  drawn  the 
deeds.  I  think  he  asked  for  the  deeds.  He  asked  if  Mr.  Per- 
rault wa'^  there,  or  had  been  there,  and  if  I  had  prepared  those 
deeds.  I  had  no  difficulty  in  undei'standing  his  conversation. 
There  was  some  impediment  in  his  speech,  but  I  could  under- 
stand him  rather  well.  As  far  as  I  could  notice,  it  seemed  per- 
fectly clear  in  his  mind  as  to  what  he  was  there  for.  Seemed  to 
know  what  he  wanted  and  what  he  wanted  to  do ;  that  is,  that  he 
wanted  to  go  somewhere  to  execute  those  deeds.  *  *  »  j 
thought  it  strange  that  they  came  to  me  to  draw  those  deeds.  I 
was  not  Ml  Perrault's  attorney.  Do  not  remember  who  took  the 
deeds, — Kelly  or  Perrault  Talked  with  Judge  Kelly.  *  *  * 
Intended  to  judge  of  his  mental  corjdition  as  best  I  could.  *  * 
I  wanted  to  test  his  condition,  from  the  conversation,  to  see  if  he 
knew  what  he  was  after.  I  formed  an  opinion  as  to  his  mental 
capacity, — as  to  the  material  conditions.  My  opinion  was  that 
he  understood  what  he  was  called  on  to  execute;  that  he  knew 
the  nature.  *  *  *  I  felt  that  his  mind  was  reasonably  clear. 
*  *  *  I  had  heard  of  his  condition,  and  I  wanted  to  form  an 
opinion  in  my  mind  whether  he  was  entirely  imbecile,  or  knew 
what  he  was  about  I  would  not  have  given  the  deeds  if  I  had 
believed  he  was." 

Dr.  Fairchild,  who  testified  as  an  expert  witness  for  the  plaint- 
iffs, in  his  cross-examination  said:  ^'It  is  admitted  that  our  pro- 
fession and  the  legal  profession  differ  as  to  man*s  responsibility  in 
the  commission  of  crimes  and  everything  else.  Medical  men 
claim  that  a  man  may  take  a  gun  and  kill  a  man,  and  know  that 
he  is  doing  wrong,  and  not  be  responsible  for  that  crima  *  *  * 
I  agree  witli  Prof.  Maudsley  in  the  rule  he  lays  down  as  to  legal 
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responsibility.  He  lays  down  the  proposition,  I  believe,  in  his 
work  on  Insanity  and  Mental  Diseases,  that  the  legal  profession  is 
two  centuries  behind  the  times,  and  that  is  my  theory.  I  think 
he  says  something  to  the  effect  that  the  proper  rule  for  legal  re- 
sponsibility has  never  been  incorporated  in  medical  jurisprudence. 
We  physicians  claim  that  is  true  now,  as  regards  insanity  and 
mental  responsibility.  There  is  a  wide  diversion  between  our 
idea  of  mental  competency,  as  a  member  of  my  profession,  and 
the  rule  of  my  profession,  and  the  rule  of  your  profession,  as  laid 
down  by  the  courts.  In  giving  my  opinion  in  this  case,  I  give  it, 
to  a  certain  extent,  as  a  meniiier  of  our  profession,  and  with  that 
measure  in  my  mind.  If  a  man  had  sufficient  mind  to  know 
what  property  he  owned,  and  suflScient  min«l  to  know  to  whom 
he  wished  it  to  go,  he  would  orlinarily  be  competent  to  execute 
a  deed.  I  would  not  consider  Milton  Kelly  capable  of  executing 
a  deed  on  the  9th  day  of  February,  1892,  if  he  knew  the  prop- 
erty which  he  owned,  and  knew  to  which  one  of  his  children  he 
wished  it  to  go." 

The  undisputed  testimony  of  these  witnesses  establishes  beyond 
peradventure  the  following  facts:  The  grantor,  at  the  time  he 
made  the  deed  in  question,  was  competent  to  transact  ordinary 
business.  He  knew  what  he  was  doing.  He  knew  what  property 
he  was  conveying,  to  whom  it  was  being  conveyed,  the  effect  of 
the  conveyance,  and  it  was  his  desire  and  wish  to  convey  it  to  the 
grantee,  his  daughter  Mi's.  Perrault.  From  the  existence  of  these 
facts  the  law  concludes  that  the  grantor  was,  when  he  made  the 
deed  in  question,  competent  to  make  it;  and  we  cannot  hold 
otherwise  without  ignoring  the  evidence,  as  well  as  all  legal  au- 
thorities touching  on  this  question.  The  first  finding  of  the  jury 
and  the  fifteenth  finding  of  fact  by  the  court  are  not  supported 
by,  but  are  contrary  to,  the  evidence  in  the  case.  Indeed,  there 
is  no  material  conflict  of  evidence  on  the  point  of  the  capacity  of 
3aid  grantor  to  make  the  deed  in  question  at  the  time  it  was  made. 
If  he  was  competent  at  that  time,  the  deed  cannot  be  held  void 
for  want  of  capacity.  (See  Tritnbo  v.  Trimbo  [Minn.],  50  N.  W. 
850;  Buck^y  v.  liuckei/  [W.  Va.],  18  S.  E.  384;  Freeman  v.  Easley^ 
117  III.  817,7  N.  E.  656;    Tris/i  v.   Neivall,   62   id.  196;  1  Jarm. 

Wills,  p.  51 ;   AfcGUntock  v.  Curd,  32  Mo.  419  ;  Carpenter  v.  Gal- 
Vol.  11—25 
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vert,  83  III.  62 ;  PickereU  v.  Morss,  97  id.  220 ;  Stone  v.  WHburtij 
83  id.  105 ;  English  v.  Portei^,  109  id.  285 ;  Rutherford  v.  i/orrts, 
77  id.   897;  llix  v.    ir7««<?more,  4  Mete.   [Mass.]  545;  Hall  v. 
linger^  4  Sawy.  672,   Fed.    Cas.  No.  5,949  ;  Richardson  v.  Smarts 
65  Mo.  App.  14;   Aiman  v.  aSo^//,  42  Pa.  SL  114;  Bish.   Cont  % 
962.)     Mental  incapacity  whicli  results  from  accident  or  violent 
disease  is  not  presumed  to  continue.     Such  incapacity  on  the  part 
of  a  grantor  must  be  shown  by  a  preponderance  of  evidence  by 
the  party  attacking  the  deed  of  such  grantor.     {Trish  v.  Newally 
supra,)     The  rule  is  well  settled  that  the  evidence  of  subscribing 
witnesses  is  entitled   to  gre<'it  weisrlit.     {Massey  v.  Huntington  [111. 
Sup.],  •/  N.  E.  269 ;    Buckey  v.  Buckey  [W.  Va.],  18  S.  E.  383.) 
In  the  case  at  bar,  we  have  the  testimony  of  an  attorney  who  pre- 
pared the  deed,  the  three  attesting  witnesses, — one  an  attorney, 
one  a  clerk  of  the  court,  and  one  a  banker, — as  well  as  the  testi- 
mony of  another  attorney  and  other  business  men,  establishing 
the  competency  of  the  grantor  at  the  time  of  the  factum.     The 
Supreme  Court  of  West  Virginia,  in  a  similar  case,  in  commenting 
on  the  evidence,  said  :  "  The  list  of  witnesses  upholding  George 
Buckey's  mental  capacity  include  the  clerks  of  the  two  courts,  a 
former  sheriff,   two  notaries  (one  an  attorney),  and  another  at- 
torney, all   close   neighbors  and    intimate  acquaintances,    whose 
business  brought  them  m  contact  with  all  sorts  of  men,  and  ren- 
dered their  opinions  of  S|)ecial   weight."     (See,  Buckey  v.  Buckey, 
supra,)     The  evidence  which  we  have  quoted  at  length  was  un- 
contradicted, unless  it  be  by  the  mere  opinion  of  the  expert  wit- 
ueas  Dr.  Fairchild,  who  judged  the  competency  of  the  grantor  by 
his,  or  what  he  calls  the  **  medical "  standard,  which,  according  to 
his  own    testimony,    is  two   centuries  in    advance   of   the  legal 
standard.     But  if  we  take  his  own  statement  as  a  standard,  that 
**if  a  man  had  sufficient  mind  to  know  what  property  he  owned, 
and  sufficient   mind  to  know  to  whom  he  wished  it  to  go,  he 
would  ordinarily  be  competent  to  make  a  deed,"  there  is  no  con- 
flict in    the  testimony  of  all  the  witnesses  on  the   question  of 
competency  of  the  grantor.     The  opinion   of  an  expert    is   not 
entitled  to  much  weight,  as  against  the  testimony  of  persons  who 
are  familiar  with  the  party  and  the  transaction,  and  wlio  testify  as 
to  the  facts  from  which    the  competency  of  a  grantor  is  to  be 
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determined     {Rut/ier/ord  v.  Morris,  supra;  Burley  v.  McQough, 
[111.  Sup.],  8  N.  E.  738.) 

Numeroas  witnesses  testify  to  acts  of  the  grantor  occurring 
prior  to  the  making  of  the  deed  in  question  which  tend  slightly  to 
show  that,  prior  to  the  time  of  the  execution  of  said  deed  the 
grantor  was  mentally  incompetent  Evidence  of  such  acts  may 
be  proven  as  circumstances  tending  to  show  incompetency  of  the 
grantor  at  the  time  of  t\{Q  factum,  but  such  evidence  is  entitled  to 
no  weight  unless  connected  with  evidence  tending  to  prove  incom- 
petency at  the  time  of  the  factum.  The  expert  witness  Dr.  Fair- 
child  was  asked  by  counsel  for  the  plaintiffs  a  hypothetical 
question,  covering  some  fifteen  folios  of  the  printed  transcript  in 
this  case,  which  question  was  predicated  on  a  large  number  of 
supposed  facts,  many  of  which  were  entirely  unsupported  by  evi- 
dence, to  which  question  the  defendants  objected.  The  court 
should  have  sustained  the  objection,  and  its  refusal  to  do  sa  was 
prejudicial  error.  Hypothetical  questions  should  be  predicated 
upon  facts  proven,  or  which  the  evidence  in  the  particular  case 
tends  to  prove,  and  not  upon  conjecture. 

The  findings  of  the  jury  were  inconsistent,  and  to  some  extent 
contradictory.  Those  relating  to  the  question  of  undue  influence 
show  on  their  face  that  the  jury  were  in  doubt  as  to  the  extent  of 
undue  influence  on  the  part  of  the  defendants.  The  findings  of 
the  jury  do  not  support  the  sixteenth  finding  of  fact  by  the  court, 
that  "  said  deed  dated  the  9th  day  of  February,  1892,  was  ob- 
tained from  Milton  Kelly  by  the  undue  influence  of  the  defend- 
ants," and  said  finding  is  not  supported  by  the  evidence  in  the 
casa  To  justify  a  court  in  setting  aside  a  deed  on  the  ground  of 
undue  influence,  such  influence  must  exist  at  the  time  of  the/ac- 
tum,  and  be  a  controlling  influence  in  impelling  the  execution  of 
such  deed.  {Guild  v.  Hull  [III.  Sup.],  20  N.  E.  6^5;  Francis  v. 
Wilkinson  [111.  Sup.],  85  N.  E.  150 ;  Reichenhach  v.  Ruddach  [Pa. 
Sup.],  18  Atl.  432;  Rutherford  v.  Morris,  supra;  Trimbo  v. 
Trimbo,  supra.)  There  is  absolutely  no  evidence  in  the  record  be- 
fore us  which  shows  that  at  the  lime  the  dee<l  in  question  was 
executed  the  grantor  was  under  undue  influence,  but,  on  the 
other  hand,  the  evidence  of  the  subscribing  witnesses  to  the  deed, 
and  of  the  witnesses  to  its  delivery,  as  well  as  that  of  other  wit- 
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nesses,  shows  conclusively  that  the  execution  and  delivery  of  the 
said  deed  was  the  free  and  voluntary  act  of  the  grantor,  and  made 
by  him  in  pursuance  of  his  preconceived  determination  to  give 
the  property  conveyed  by  it  to  the  grantee.  Continued  importu- 
nity on  the  part  of  a  grantee,  made  to  the  grantor,  while  such 
grantor  is  in  a  weakened  mental  and  physical  condition,  to  induce 
the  grantor  to  make  a  deed,  might  imi)el  the  grantor  to  make 
such  deed  contrary  to  his  wishes,  for  the  sake  of  peace  and  qui- 
etude, in  which  case  such  importunity  would  constitute,  in  law, 
undue  influence ;  but  mere  solicitation,  which  does  not  rasult  in 
destroying  the  peace  and  quietude  of  the  grantor,  and  impel  him 
to  act  in  order  to  be  free  from  harassment,  and  thus  induce  him 
to  make  the  deed  when  he  otherwise  would  not  have  done  so, 
does  not  constitute  undue  influence.  There  is  some  evidence  in 
the  record  showing  that  the  defendant  Joseph  Perrault,  liusband 
of  the  grantee,  assisted  and  advised  the  grantor  in  relation  to 
business  m^itters,  but  such  evidence  does  not  support  the  charge 
of  undue  influence.  In  fact,  we  cannot  accept  the  theory  that 
the  deed  in  controverav,  which  is  shown  to  have  been  made  bv 
the  grantor  while  he  was  competent  to  make  it,  and  which  the 
evidence  shows  was  his  free  and  voluntary  act,  should  be.  held  to 
be  void  for  the  reason  that  the  husband  of  the  grantee  rendered 
the  grantor  assistance  which  was,  in  the  language  of  the  jury,  "  of 
an  advisory  nature."  Such  a  conclusion  would  be  frivolous  and 
unwarranted  in  law.  What  we  have  heretofore  said  disposes  of 
many  of  the  errors  assigned  by  the  appellants. 

The  evidence  tending  to  show  that  the  defendant  Joseph  Per- 
rault  was  indebted  to  the  estate  of  Milton  Kelly  on  a  note,  and 
that  he  acted  unfairly  in  regard  to  the  possession  of  such  note, 
was  not  pertinent  to  the  issues,  and  threw  no  light  on  the  issues 
involved,  and  the  objection  of  the  defendants  to  the  introduction 
of  such  evidence  should  have  been  sustained.  Such  evidence  was 
liable  to,  and  we  think  did,  prejudice  the  minds  of  the  jury  and 
its  admission  was  error.  It  was  also  error  to  permit  witnesses  to 
testify  to  their  opinion  that  the  grantor  was  incompetent  to  trans- 
act important,  or  his  important,  business  matters.  If  the  prantor 
was  capable  of  understanding  ordinary  business  transactions,  and 
understood  what  he  was  doing  when  he  made   the  deed  in  qnes- 
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tion,  the  law  regards  him  as  competent  to  make  said  deed,  al- 
thoagh  perchance  he  might  then  have  been  incompetent  to  trana- 
act  a  more  important  or  complicated  business  transaction. 

It  was  also  error  to  admit  evidence  of  declarations  of  said 
grantor,  made  in  1889,  touching  his  feelings  towards  his  cliildren, 
or  his  then  intended  disposition  of  his  property.  Where,  as  in 
the  case  at  bar,  the  grantor,  having  sufficient  mental  capacity, 
freely  and  voluntarily  makes  a  deed  conveying  a  portion  of  hia 
estate  to  one  of  his  children,  such  deed  cannot  be  impeached  by 
proof  of  prior  declarations  of  such  grantor  inconsistent  with  such 
deed,  and  the  admission  of  evidence  tending  to  prove  such  dec- 
larations is  error.  • 

Numerous  errors  are  assigned  relative  to  the  action  of  the  lower 
court  in  giving  and  refusing  to  give  instructions  to  the  jury.  In 
Hewlett  v.  Pitcher  (^85  Cal.  542,  24  Pac.  781),  the  Supreme  Court 
of  California  say :  "  Certain  special  issues  were  submitted  to  the 
jury,  but  the  court  finally  adopted  the  findings  of  the  jury,  and 
found  on  all  of  the  issues.  This  being  so,  the  refusal  to  give  in- 
structions is  not  cause  for  a  reversal  of  the  case.  If  the  findings 
are  not  sustained  by  the  evidence,  they  may  be  tested  by  the  evi- 
dence. If  erroneous  conclusions  are  drawn  from  them,  the  ques- 
tion may  be  presented  in  this  CDurt,  and  in  either  event  the  question 
whether  the  court  erred  in  giving  or  refusing  instructions  becomes 
immaterial."  A  diversity  of  opinion  once  existed  as  to  the  correct 
manner  of  presenting  issues  of  fact  in  cases  in  chancery  to  the 
jury,  but  the  rule  is  now  well  established  that  the  correct  method 
is  by  interrogatories.  As  before  suggested  in  this  opinion,  the 
interrogatories  should  cover  the  material  questions  in  dispute.  In 
this  case  ttie  verdict  of  the  jury  was  merely  advisory,  and  the  jury 
was  called  to  assist  the  court  in  finding  facts  only.  We  doubt  the 
propriety,  in  cases  like  the  one  at  bar,  of  giving  instructions  to  the 
jury.  The  case  is  unlike  that  of  an  action  wherein  the  jury  must 
apply  the  law  and  find  the  facts,  and  where  the  court  must  instruct 
the  jury  as  to  the  law  applicable  to  the  opposing  views  of  the  con- 
troversy which  the  jury  is  to  fully  determine.  In  the  case  at  bar 
we  are  of  the  opinion  that  the  instructions  given  were  of  no  assist- 
ance to  the  jury,  and  would  not  aid  in  a  correct  solution  of  the 
issues  which  they  were  called  to  decide. 
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Inasmuch  as  the  judgment  of  the  lower  court  must  be,  for  the 
reasons  stated,  revei'sed,  we  suggest  that  it  will  be  proper  for  the 
lower  court  to  permit,  if  desired  by  plaintiffs,  an  amendment  of 
the  complaint,  so  as  to  tender  the  issue  of  undue  influence,  and 
the  court  would  doubtless  permit  such  amendment  on  application 
therefor.  The  order  of  the  lower  court  denvin^  the  motion  of  the 
defendants  for  a  new  trial  is  reversed,  and  tiiis  cause  is  remanded 
to  the  District  Court,  with  directions  to  grant  said  motion  for  a 
new  trial,  and  for  further  proceedings  consistent  with  the  views 
herein  expressed.     Gv>sts  of  this  appeal  awarded  to  the  appellants. 

Reversed  and  remanded. 

Sullivan,  0.  J.,  and  Huston,  J.,  concur. 


In  re  Davis's  Will. 
Appeal  op  Hodges. 

[Supreme  Court  of  North  Carolina,  Feb.  16,  1897;  120  N.  C.  9,  26  S.  E.  Rep, 

6d6.] 

Probate  of  joint  will. 

Where  a  husband  and  wife  execute  a  Joint  will  the  recitals  of  which  convey 
certain  lands,  owned  by  them,  to  a  designated  devisee,  such  will  may  be 
offered  for  probate,  and  may  l>e  proved  as  the  separate  will  of  whichever 
party  may  happen  to  die  first.  And  on  the  death  of  the  survivor  such 
will  may  be  offered  for  probate  as  the  separate  will  of  the  person  who  dies 
last. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  Beaufort. 

Hon.  E.  W.  TiMBEKLAKE,  Presiding  Judge. 

Ghas,  F,   Warren^  for  appellant 

Fairoloth,  C.  J. — On  July  27,  1893.  Sutton  Davis  and  wife, 
Henrietta  Davis,  jointly  executed  an  instrument  of  writing,  repfular 
in  nil  respects,  purporting  to  be  their  last  will  and  testament,  giving 
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several  tracts  of  land  to  Fanny  Roberson  and  others  and  their 
heirs  and  assigns.  On  July  16,  1896,  Sutton  Davis  died.  Hen- 
rietta is  still  living.  The  executor  named  in  the  will  oifered  to 
prove  the  paper  written  as  the  joint  will  of  the  signers,  also  to 
prove  it  as  the  separate  will  of  Sutton  Davis,  and  to  qualify  as 
executor.  The  clerk  refused  the  motion,  and  on  appeal  his  honor 
affirmed  the  judgment  of  the  clerk.  The  executor  appealed,  as- 
signing error  :  (1)  The  refusal  of  the  court  to  declare  said  writing 
to  be  the  joint  will  of  Davis  and  wife  ;  (2)  the  refusal  of  the  court 
to  declare  said  writing  to  be  the  will  of  the  husband  alone,  and 
to  order  the  clerk  to  qualify  him  as  executor  thereof. 

This  case  is  somewhat  novel,  and  presents  a  question  which,  so 
far  as  we  have  disc3vered,  has  not  been  brought  to  the  attention 
of  this  court  except  in  one  case  :  First  Can  the  paper  writing 
be  probated  as  the  joint  will  of  the  signing  parties?  Second.  If 
it  cannot,  may  it  be  proved  as  the  separate  will  of  the  deceased 
husband?  The  record  fails  to  disclose  whether  the  property  be- 
longed to  one  or  partly  to  each  of  the  devisors,  but  we  are  in- 
formed by  counsel  that  some  parts  of  the  land  belonged  to  each. 
We  shall  assume  such  to  be  the  fact,  as  that  is  the  strongest  view 
against  the  executor.  The  paper  professes  in  plain  language  a 
joint  purp>se  to  dispose  of  tiie  property  in  a  single  instrument, 
and  to  have  one  executor.  Tliere  is  no  intimation  of  survivor- 
ship on  the  death  of  one,  or  when  the  devise  shall  become  opera- 
tive, whether  upon  the  death  of  one  as  to  his  or  her  part,  or  upon 
the  death  of  both  as  to  the  whole  property.  The  question,  then, 
must  be  answered  upon  these  plain  words :  "  We  give  and  be- 
queath to  Fannie  Roberson,  colored,  and  her  daughter  Adelia 
Roberson,  and  their  heirs  and  assigns,  a  certain  tract  or  parcel  of 
land,  bounded  and  described  as  follows,"  etc. 

We  omit  from  our  consideration  the  first  error  assigned,  for  in 
no  view  can  the  instrument  be  proved  as  the  will  of  both,  the 
wife  now  living.  If  established  in  any  way,  it  must  be  as  the 
separate  will  of  the  deceased  husband.  The  text-books  to  which 
we  were  referred  on  this  subject  treat  of  joint  wills,  conjoint  wills, 
compacts,  and  mutual  wills,  etc.,  all  of  which  would  fall  under 
the  first  error  assigned.  There  is  nothing  from  which  it  cu!i  be 
implied  even  that  there  was  any  agreement  that,  if  one  should  de- 


200  PROBATE  REPORTS  ANNOTATED. 

vise  to  these  devisees,  the  other  would  do  so,  or  that,  if  one 
should  afterwards  revoke,  the  other  would  do  so.  Either  had  the 
right  to  do  so,  and  without  notice  to  the  other.  It  is  not  like  the 
case  of  a  mutual  will,  in  which,  after  the  husband's  death,  by 
which  event  the  wife's  estate  was  much  increased,  she  makes  an- 
other will,  and  diverts  the  husband's  property  from  the  course 
intended  and  agreed  upon  by  them  at  the  execution  of  tlie  joint 
will.  In  such  case  the  Probate  Court  was  unable  to  control  and 
prevent  the  wrong,  but  a  court  of  equity  takes  hold  on  the 
ground  of  preventing  a  fraud.  So  the  rights  of  parties  in  a  Court 
of  Probate  are  essentially  different  from  tlieir  rights  after  probate^ 
which  are  to  be  administered  in  another  jurisdiction.  Then,  why 
may  not  a  husband  and  wife  convey  their  separate  property  by 
will  as  well  as  by  deed?  The  irrevocability  in  the  latter  case, 
and  the  rcvocability  in  the  former,  necessarily  so  as  long  as  the 
party  lives,  can  make  no  difference,  because  the  act  must  be  as 
valid  at  the  time  it  is  done  in  the  one  case  as  the  other.  Third 
parties  are  interested  in  contracts  (as  deeds),  whereas  no  one  can 
acquire  any  interest  in  a  devise  until  after  the  devisor's  death. 
We  find  nothing  in  the  statute  of  wills  in  conflict  with  this  view. 
If  each  had  made  a  separate  will  at  the  same  time,  giving  the 
same  property  to  tiie  same  devisees,  there  could  be  no  doubt  of 
the  validity  of  each,  with  the  power  to  revoke  at  any  time  Can 
the  fact  that  they  did  so  by  one  joint  act  change  the  charac- 
ter of  the  transaction  ?  The  intent  of  both  is  equally  manifest, 
and  the  intent  is  the  controlling  element,  both  in  the  exeeution 
and  construction  of  wills. 

In  Clayton  v.  Liverman  (2  Dev.  &  B.  568),  the  majority  of  the 
court  held  that  a  will  jointly  executed  by  two  sisters  could  not  be 
probated,  either  as  a  joint  will  or  as  their  separate  wills.  They 
died  within  a  few  days  of  each  other,  and  the  will  was  not  offered 
for  probate  until  after  the  death  of  both.  The  decision  was  upon 
the  ground  that  it  was  a  very  singular  case,  and  that  such  an  in- 
strument, as  a  will,  was  unknown  to  the  law  of  this  country,  and  re- 
lied upon  Hobson  v.  Blackburn  (2  Eng.  Ecc.  R  115).  Daniel,  J., 
in  his  able  dissenting  opinion,  combats  the  whole  argument  of  the 
court,  and  insists  that  the  court  misapprehended  the  judge's  opin- 
ion in  Hobson  v.  Blackbum  {supra).     On  a  close  reading  of  the 
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case,  we  think  the  court  did  misconceive  the  qaestion  at  issue  iiv 
Hobson's  Caae^  and  we  approve  the  conclusion  in  the  dissenting 
opinion.  As  the  question  was  so  ably  discussed  in  Clayton  v. 
Li^jerman  {supra),  we  are  not  disposed  to  repeat  it,  but  only  give 
the  conclusion.  We  find  in  the  books  and  cases  cited  below  that 
the  current  of  opinion  in  the  states  is  contrary  to  that  in  Clayton 
V.  Liverman  {supra),  and  we  think  the  reason  and  common  sense 
of  the  question  are  the  same  way.  (1  Schouler,  Wills,  §  456, 
note  4,  457,  459;  81  Law  J.,  1858-1862,  87 ;  1  Redf.  Wills,  182, 
183;  Theob.  Wills,  12 ;  1  Jarm.  Wills,  201,  note  81,  note  5  ;  Betts 
V.  Harper,  39  Ohio  St.  639,  641 ;  In  re  Diez,  50  N.  Y.  94;  JEvans 
V.  Smit/i,  28  Ga.  98.) 

Our  conclusion  is  that  the  instrument  offered  for  probate  may 
be  proved  now  as  the  separate  will  of  Sutton  Davis  as  to  his  prop- 
erly described  therein,  and  that,  unless  in  some  way  revoked,  it 
may,  upon  tiie  death  of  his  wife,  be  probated  as  to  her  property 
mentioned  therein. 

Beversed. 


BoEHM  vs,  Gloeckner  et  al. 

[Supreme  Court  of  Pennsylvania,  Jan.  4,  1897;  36  Atl.  Rep.  236.] 

Testamentary  capacity— Undue  influence. 

A  writing,  which  in  form  and  substance  is  drawn  in  strict  legal  formality  and 
which  provides  for  the  posthnraons  destination  of  the  testator's  property — 
appoints  an  executor — revokes  all  former  wills— is  properly  signed,  sealed 
and  witnessed— and  was  executed  by  a  man  possessed  of  full  testanientary 
capacity,  and  without  fraud  or  undue  influence  of  any  kind,  cannot  be  set 
aside  on  the  ground  that  he  did  not  fully  comprehend  its  scope  and  nature 
except  on  evidence  of  the  most  convincing  character. 

AppeaTj  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a  term  lield  in  and  for  the  county  of  Allegheny. 

Hon.  J.  W.  Collier,  Presiding  Judge. 

J.  S.  (t  E.  0.  Ferguson  and  Henry  Afeyer,  for  appellant 

Levi  Bird  Duff  and  L.  R  D.  Reese,  for  appelleea 
Vol.  11—26 


202  PROBATE  REPORTS  ANNOTATED. 

Fell,  J. — ^The  issues  of  fact  certified  to  the  Common  Pleas  for 
trial  were  (I)  whether,  at  the  time  of  signing  said  paper  writing, 
the  said  Leo  Boehm  had  testamentary  capacity ;  (2)  whether  there 
was  undue  infiueoce  used  to  procure  the  execution  by  the  said 
Leo  Boehm  of  said  paper  writing;  (8)  whether  the  said  Leo 
Boehm  had  a  full  understanding  of  the  nature  of  said  paper  writing, 
and  of  the  disposition  contained  therein ;  (4)  whether  the  said  Leo 
Boehm  executed  said  paper  writing  with  an  understanding  and  a 
purpose  that  it  should  be  his  last  will  and  testament,  or  a  writing 
to  take  effect  presently.  T\ve  verdict  was  for  the  defendants,  and 
the  jury  returned  as  special  findings  tliat  Leo  Boehm  had  at  the 
time  of  the  signing  of  the  paper  testamentary  capacity,  and  that 
there  was  no  undue  influence  used  to  procure  the  execution 
thereof  by  him,  but  that  he  did  not  have  a  full  understanding  of 
the  nature  of  the  writing,  and  the  disposition  contained  therein ; 
that  he  did  not  execute  it  with  the  understanding  and  purpose 
that  it  should  be  his  last  will,  but  with  the  understanding  that  it 
should  take  effect  presently.  In  form  and  substance,  the  writing 
is  a  will.  It  is  drawn  with  the  strictest  formality.  It  is  called  a 
last  will  and  testament  It  provides  for  the  payment  of  debts  and 
funeral  expenses,  and  for  the  disposition  of  the  testa tor*8  property 
after  his  death.  It  appoints  an  executor.  It  revokes  all  former 
wills.  It  is  signed,  sealed  and  witnessed  as  and  for  the  last  will 
and  testament  of  Leo  Boehm.  If  such  a  writing  as  this,  found  to 
have  been  executed  by  a  man  poascssed  of  full  testamentary  ca- 
pacity, and  subjected  to  no  undue  influence,  is  to  be  set  aside  on 
tlie  ground  that  he  did  not  have  a  full  understanding  of  its  nature, 
and  did  not  execute  it  for  what  it  purports  to  be,  and  for  what  it 
on  its  face  is, — a  will, — it  should  be  on  very  clear  evidence. 

The  last  three  special  findings  of  the  jury  can  be  sustained  only 
by  proof,  sufficient  to  overcome  tlie  writing  itself,  that  it  was  the 
intention  of  Leo  Boehm  and  his  brother  to  enter  into  a  contract 
for  the  support  of  Leo  by  tlie  brother  during  his  life,  and  that  the 
writing  was  intended  to  express  this  agreement,  but,  in  fact, 
contained  only  a  part  of  it  This  \a  substantially  the  contest- 
ant's claim,  but  we  find  nothing  in  the  testimony  upon  which  it 
can  stand.  There  were  three  witnesses  examined  upon  the  subject, 
— Ulrich  Rittenger,  who  wrote  the  will;  Lorenz  Man^,  a  friend  of 
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the  testator,  who  was  called  in  to  witness  its  execution ;  and  Bene* 
diet  Boehm,  a  brother,  who  is  the  chief  beneficiary.  There  is  no 
conflict  in  their  testimony  as  to  what  led  up  to  and  took  place  at 
the  execution  of  the  will.  The  Important  facte  are  briefly  these: 
L(?o  Boehm  died  March  26^  1894,  unmarried  and  without  children. 
His  surviving  relatives  were  his  brother,  Benedict,  three  sisters, 
and  the  children  of  two  deceased  brothera  His  property  consisted 
gf  a  house  and  lot  on  Penn  avenue,  worth  about  $5,200,  and 
pei-sonal  property  appraised  at  $3,600,  His  will  was  written  and 
signed  August  1,  1893.  His  wife  had  died  eleven  days  before. 
Twice  during  the  week  following  her  death,  he  told  his  brother, 
Benedict,  that  he  desired  to  make  a  new  will,  and  he  requested 
Mr.  Bittenger  to  write  it  for  him.  On  August  1  he  sent  a 
mes-^enger  to  Mr.  Bittenger,  requesting  him  to  come  to  his  house 
that  day  to  write  his  will,  antl  to  bring  Benedict  with  him.  When 
they  came,  Leo  told  them  he  wanted  his  will  written,  and  that  it 
was  his  intention  to  leave  his  house  and  furniture  and  personal 
effects  to  Benedict,  on  the  condition  that  he  should  pay  $300  to 
each  of  five  relatives  named,  and  to  expend  $500  in  the  erection 
of  a  monument  He  stated  his  reason  for  so  doing  to  be  that  he 
wanted  the  title  to  his  house  to  continue  in  the  family  name ;  that 
lie  was  alone,  and  in  ill  health,  and  wished  to  close  the  house,  and 
live  with  his  brother,  on  whose  kindness  and  attention  he  might 
become  dependent.  Benedict  then  declined  t*)  advise  him  about 
the  will,  and  told  him  that  he  would  be  satisfied  if  the  estate  were 
left  to  the  church  or  charities,  and  left  the  room.  Leo  then,  alone 
with  Mr.  Bittenger,  gave  him  directions  as  to  the  will,  and 
Bittenger  wrote  them  down  in  German.  At  the  suggestion  of  Mr. 
Bittenger,  Leo  called  Benedict  into  the  room,  told  him  what 
disposition  he  intended  to  make  of  his  estate,  and  asked  him  if  he 
would  act  as  executor.  Benedict  agreed  to  act  as  executor,  but 
suggested  that  the  five  legacies  of  $300  to  be  paid  by  him  were 
too  small,  and  requested  that  they  be  increased  to  $500  each,  in 
order  that  there  might  be  no  dissatisfaction.  To  this  Leo  at  first 
objected,  saying  that  the  property  might  depreciate  in  value,  but 
he  finally  consented;  and,  after  Benetiict  had  withdrawn  from  the 
room,  the  will  was  written  in  English  bv  Mr.  Bittenger,  from  the 
memoranda  before   made,   and   without  change   except   in    the 
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araouats  of  the  legaciea  L  )ronz  Munz,  a  subscribing  witness,  and 
Benedict,  were  called  into  tlie  room,  and  in  their  presence  the  will 
was  read  by  Mr  Eittenger  to  Leo,  first  in  English,  and  then  trans- 
lated line  by  line  into  German.  It  was  then  signed  and  witnessed, 
and  left  with  the  testator,  and  it  remained  in  his  possession  until 
a  short  time  before  his  death  when  he  removed  to  his  brother'^ 
house,  and  handed  him  tiie  will,  with  other  papers,  to  put  in  the 
safe.  Before  the  will  was  written,  Leo  Boehm  was  asked  by  Mb. 
Bittenger  if  he  wished  a  provision  put  into  the  will  to  cover  what 
had  I)een  said  about  his  going  to  live  wiih  Benedict,  and  being 
supported  by  him ;  and  he  replied  that  he  did  not;  that  the  con- 
versation on  the  subject  had  nothing  to  do  with  the  will;  and  that 
it  wjis  to  contain  only  the  provisions  as  to  the  payment  of  legacies. 
After  the  will  was  signed,  Leo  spoke  to  his  brother  of  a  mortgage 
of  $2,000,  and  an  insurance  certificate  for  $1,500,  which  he  owned, 
and  expressed  a  desire  that  the  amount  of  tlie  mortgage  should  be 
distributed  to  friends  and  charities  named  by  him,  and  that  the 
amount  realized  from  the  insurance  should  be  used  by  Benedict  to 
pay  the  expenses  of  his  funeral,  and  as  a  fund  to  keep  his  grave 
in  order,  but  said  he  did  not  want  this  put  in  the  will,  as  he  could 
trust  his  brother  to  do  what  was  right.  Under  this  testimony, 
there  could  be  no  proper  finding  that  he  did  not  understand  tha 
writing,  or  that  he  did  not  intend  it  to  be  his  will. 

These  conversations  between  the  brothers  before  and  after  the 
signing  of  the  will. are  the  basis  of  the  claim  by  the  contestants^ 
that  the  writing  was  intended  as  an  agreement  between  them. 
Some  of  the  witnesses  spoke  English  very  imperfectly,  and  it  is 
exceedingly  difficult  to  determine  from  the  confused  mass  of  testi- 
mony just  what  did  take  place,  and  the  order  of  the  events.  At 
the  hearing  before  the  Orphans'  Court  for  an  issue,  the  witnesses 
failed  utterly  to  distinguish  between  general  conversations  which 
took  place  before  and  after  the  will  was  written  and  the  distinct 
and  specific  directions  as  to  what  it  was  to  contain.  This 
distinction  was  made  by  them  at  the  trial  of  the  case  in  the  Com- 
mon Pleas,  not  as  clearly  as  if  they  had  been  familiar  with  the 
lans^uage  in  which  they  8pr>ke,  but  with  sufficient  clearness,  we 
think,  to  remove  all  doubt  trom  the  subject  There  is,  at  least, 
no  testimony  which,  as  against  the  writing  itself,  will  sustain  a 
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finding  that  it  was  not  a  last  will  and  testament  It  was  prepared 
bj  direction  of,  and  executed  by,  a  man  possessed  of  full  testa- 
mentary capacity,  and  subjected  to  no  influence  whatever.  He 
understood  its  provisions,  and  intended  it  to  be  his  will.  In 
name,  in  form,  and  as  a  disposition  of  his  estate  to  take  effect 
after  his  death,  it  is  a  will,  and  the  jury  should  not  have  \yeen 
permitted  to  have  found  otherwise.  The  learned  judge  instructed 
the  jury  that  there  was  no  sufficient  evidence  of  undue  influence. 
de  should  have  gone  further,  and  affirmed  the  plaintiffs  third 
and  fourth  point<i.  The  assignments  of  error  are  sustained,  and 
the  judgment  is  reversed. 


Sneer  et  al.  vs.  Stutz  et  al. 

(Supreme  Court  of  Iowa,  May  26.  1897;  71  N.  W.  Rep.  416.1 

Construction  of  wills— Probate  bonds. 

1.  Iq  cases  of  necessity,  testamentary  trustees  have  the  power  to  use  the 

income,  and  even  to  seU  the  property  outright,  in  order  to  pay  taxes  as- 
sessed and  expenses  accruing  in  the  care  and  management  of  the  property; 
and  this  power  is  vested  in  the  trustees  without  a  specific  authorization  to 
that  effect  from  the  recitals  of  the  wills  under  which  tliey  act. 

2.  Where  a  will  expressly  empowers  trustees  to  sell  without  authority  from, 

or  approval  of,  the  court,  they  may  make  any  sale  which  in  their  judg- 
ment, in  the  exercise  of  an  honest  purpose,  they  helieve  to  be  for  the  best 
interest  of  the  cestui  que  trust. 

3.  Where  the  recitals  of  a  will  provide  that  the  executor  named  therein  shall 

be  allowed  to  act  without  filing  the  usual  bond,  conditioned  upon  the 
faithful  discharge  of  his  duties,  the  exemption  will  be  regarded  as  strictly 
personal  in  its  nature,  and  on  the  death  of  the  executor  first  named,  will 
not  be  extended  to  his  successor  in  office. 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Polk. 

Hon.  T.  F.  Stevenson,  Presiding  Judge. 

Berryhill  <t  ffenry,  for  appellant*^ 

Dudley  <t  Coffin  and  Orariger  <t  Bennett^  for  appellees. 
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Dkembr,  J. — The  will  which  we  are  asked  to  construe  was} 
before  us,  and  a  decision  as  to  its  effect  was  filed,  on  December  18, 
1894.  (The  opinion  will  be  found  in  61  N.  W.  397.)  In 
that  case  we  found  that  plaintiffs  herein  were  entitled  to  the  accu- 
mulations of  the  estate  of  Mariah  Griminel,  deceased,  in  conse- 
quence of  the  management  and  use  thereof  by  George  Sneer; 
that  the  estate  other  than  Huch  accumulations  is  in  the  hands  of 
plaintiffs  as  trustees  for  their  ciiildren,  and  that  the  interest  of  de- 
fendants is  contingent  upon  plaintiffs  dying  without  leaving  issue 
surviving  them.  After  the  procedendo  was  returned  from  this 
court,  plaintiffs  fileil  amendments  to  their  petition,  in  which  they 
alleged,  among  other  things,  the  following  matters,  which  are  ad- 
mitted by  the  defendants:  (1)  That  since  the  commencement  of 
the  original  suit  there  has  been  born  unto  George  S.  Sneer  a  child, 
which  is  now  living,  and  that  plaintiffs  both  have  living  issue. 
(2)  The  premises  of  which  Mariah  Grimmel  died  seized  are  de- 
scribed, and  it  is  said  that  upon  one  lot  is  a  house,  which  needs 
repairs  from  time  to  time,  and  which  plaintiffs  are  required  to 
keep  insured,  and  that^the  property  yields  no  income.  The  other 
facts  which  are  deemed  material  are  contained  in  the  original  peti- 
tion and  the  amendment  to  the  prayer  thereof,  and  are  as  follows : 
George  Sneer,  deceased,  was  appointed  executor  of  the  last  will 
and  testament  of  Mariah  Grimmel,  deceased,  and  entered  upon  the 
discharge  of  his  duties  as  such,  and  at  the  time  of  his  death,  which 
occurred  on  August  25,  1891,  had  fully  performed  his  duties  as 
such,  and  closed  and  settled  the  estate,  except  in  so  far  as  he  was 
made  a  trustee  under  this  will.  Sneer  left  a  will,  in  which  he  ap- 
pointed the  appellees  executors  of  his  estate,  and  they  qualified 
and  entered  upon  the  discharge  of  their  duties  as  such.  As  we 
have  said,  this  suit  is  brought  to  secure  an  interpretation  of  the 
will  of  Mariah  Grimmel,  and  to  secure  a  decree  directing  the 
trustees  as  to  how  to  proceed  in  the  discharge  of  their  trust  with 
reference  to  the  care,  custody,  control,  and  management  of  the 
property  devised  by  her,  to  determine  upon  what  conditions  and 
for  what  purposes  they  may  sell  and  convey  the  property,  and  to 
fix  and  determine  the  purposes  for  which  they  may  use  the  pro- 
ceeds arising  either  from  a  sale  or  from  the  rental  of  the  property. 
The  lower  court  found  that  the  plaintiffs'  interest  is  in  the  accu- 
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malatioDS  arising  in  consequence  of  the  use  and  management 
thereof  by  George  Sneer,  deceased;  that  the  estate  othor  than  this 
accumulation  is  in  the  hands  of  plaintiffs  in  trust  for  their  chil- 
dren, and  that  thej  have  full  care,  custody,  control,  and  manage- 
ment  of  such  property,  with  authority  to  rent,  lease,  contract, 
bargain,  sell  and  convey  the  same  as  such  trustees,  without  joining 
in  their  individual  capacities  as  grantees ;  that  they  have  as  full 
power  to  manage  the  estate  as  trustees  as  if  they  were  sole  and  un- 
married, and  had  acquired  the  absolute  title  to  such  property  by 
purchasa  They  were  further  decreed  to  have  authority  to  sell, 
convey,  and  mortgage  the  property  without  the  authority  or  ap- 
proval of  the  court,  and  were  exempted  from  giving  bonds  as  such 
trusteea  It  was  also  declared  by  the  decree  that  purchasers  from 
the  trustees  should  take  title  in  fee  free  from  any  riglit  or  claim 
of  the  residuary  legatees,  or  of  any  of  the  defendants  herein.  It 
is  from  this  decree  tliat  the  appeal  is  taken. 

The  former  opinion  conclusively  settles  the  question  as  to  the 
title  and  estate  that  the  plaintiffs  acquired  under  the  will,  and 
further  holds  that  plaintiffs  were  trustees  holding  the  property  in 
trust  for  their  children.     To  determine  their  powers,  we  must  look 
to  the  instrument  creating  this  trust,  and  find  out,  if  we  can,  from 
that,  what  they  were  authorized  to  do.     If  there  is  no  direction  in 
the  will  as  to  how  the  trust  shall  be  executed^  we  must  then  look  to 
the  law  for  their  powera     We  said  in  the  former  opinion   that : 
**  George  Sneer  had  no  greater  authority  in  exhausting  the  prop- 
erty than  to  make  advances  to  Geo.  S.  and  Minnie  E.  Sneer  dur- 
ing his  life,  but  his  right  to  do  so  from  other  than  the  increase 
from  use  and  management  is  at  least  doubtful.     *     *    *     The 
same  conditions  are  applicable  to  Geo.  S.  and  Minnie  after  the 
trust  devolved  upon  them.     The  language,  both  as  to  George  and 
his  children,  giving  them  power  and  authority  to  dispose  of  the 
property  without  any  interference,  is  limited  by  the  trust  imposed, 
and  is  to  be  taken  as  fixing  the  manner  of  its  discharge,  and  not 
as  conferring  property  righta"     As  the  powers  of  George  S.  and 
Minnie  E.  Sneer  are  the  same  as  those  conferred  upon  George 
Sneer  we  look  to  his  powers.     The  will  bequeaths  the  property 
in  trust  to  George  Sneer,  to  be  held,  used,  and  managed  during 
bis  lifetime  for  the  use  and  benefit  of  his  two  children,  George  S. 
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Sneer  and  Minnie  E.  Sneer,  should  they  survive  him ;  and  further 
provides  that  George  Sneer  shall,  during  his  lifetime,  have  the 
full  care,  custody,  control,  and  management  of  all  the  property, 
with  full  and  ample  right  and  authority  to  rent,  lease,  contract, 
bargain,  sell,  and  convey,  or  otherwise  control  the  same,  in  his 
own  name  as  executor,  and  without  joining  with  him  as  grantor 
either  his  wife  or  the  residuary  legatees  mentioned  in  the  will, 
having  and  exercising  in  this  respect  as  full  right  and  authority 
to  so  manage  the  same,  and  the  proceeds  thereof,  as  though  the 
said  George  Sneer  was  sole  and  unmarried,  and  had  acquired  the 
absolute  title  to  all  of  said  property  by  purchase.  He  was  also 
exempted  from  the  necessity  of  obtaining  the  authority  or  con- 
sent of  the  court  to  the  making  of  sales,  and  from  the  approval 
thereof  after  they  were  made.  The  will  says:  "All  such  ques- 
tions are  hereby  left  to  his  individual  judgment  and  discretion, 
with  full  power  to  act  as  in  his  judgment  may  seem  best  for  the 
interests  of  the  residuary  legatees." 

The  fourth  clause  of  the  will  is  as  follows:  **  Fourth.  I  hereby 
appoint  my  said  son  George  Sneer  sole  executor  of  this  will  and 
testament,  and  having  full  faith  in  his  integrity  and  ability  to 
manage  said  property  during  his  lifetime  for  the  best  inter- 
ests of  all  concerned.  I  hereby  exempt  him  from  giving 
bonds,  and  also  from  filing  any  inventory  list  or  appraisement 
list  of  the  property  coming  into  his  hands  hereunder  in  any 
probate  or  other  court,  and  none  of  the  residuary  legatees  here- 
under or  mentioned  herein  shall  be  entitled  to  have  or  receive 
from  my  said  executor  during  his  lifetime  any  of  the  property  or 
proceeds  or  rents  or  profits  thereof  whicii  may  come  into  his 
hands  under  this  will  unless  the  said  George  Sneer  shall,  in  his 
judgment,  deem  it  best  and  ad  visa  1)1  e  to  make  advances  to  his 
said  children  George  S.  Sneer  and  Minrjie  E.  Sneer,  or  either  of 
them."  The  manner  of  the  execution  of  the  trust  is  thus  clearly 
provided  for,  and  we  think  the  decree  of  the  lower  court  was  cor- 
rect in  this  respect,  except  that  it  should  have  more  plainly  di- 
rected that  the  appellees  should  muke  such  disposition,  and  such 
only,  of  the  property,  as  to  them,  in  the  exercise  of  the  utmost 
good  faith,  might  seem  best  for  the  proper  administration  of  their 
trust.     Having  no  interest  in  the  property  other  than   the  accu- 
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mulations,  except  as  trustees  for  their  children,  tboy  can  only 
sell  in  execution  of  their  trust,  and  not  on  their  own  account 
Whether  they  were  to  receive  any  part  of  the  estate  was  left  to 
the  judgment  of  George  Sneer,  and,  as  he  is  dead,  they  are  entitled 
to  nothing  in  their  own  right  save  the  accumulations  of  the  prop- 
erty while  in  the  management  of  said  Sneer.  The  court  below 
declared  that  they  had  as  full  power  to  manage  the  estate  as  trus- 
tees as  though  they  were  sole  and  unmarried,  and  had  acquired 
absolute  title  to  all  of  said  property  by  purchase.  But,  as  said  in 
the  former  opinion,  this  language  of  the  will  and  of  the  decree  as 
well  is  limited  by  the  trust  imposed,  and  is  to  be  taken  as  fixing 
the  manner  of  its  discharge,  and  not  as  conferring  property  righta 
As  thus  limited  and  construed,  the  decree  of  the  District  Court  is 
correct,  for  the  effect  of  it  is  simply  to  allow  the  trustees  to  sell 
the  property  if,  in  the  exercise  of  their  just  discretion,  they 
thought  it  ought  to  be  sold  ;  not  for  their  individual  benefit,  but 
in  their  capacity  as  trustees  for  the  benefit  of  their  children  if 
they  survived,  or  for  the  defendants  in  the  event  the  trustees  died 
without  leaving  issue  surviving  them.  Without  specific  author- 
ity from  the  will,  the  trustees  have  the  power  to  use  the  income, 
or,  if  need  be,  to  sell  the  property,  to  pay  taxes  and  expenses  in 
the  care  and  management  of  the  property.  (Perry,  Trusts,  §  554.) 
And  as  the  will  expressly' says  that  they  may  sell  without  author- 
ity from  or  approval  of  the  court,  there  is  no  doubt  of  the  cor- 
rectness of  the  court's  rulinoj  in  so  far  as  sales  mav  be  made  for 
these  purposes.  But  we  think,  as  before  indicated,  that  they  may 
make  any  sales  which,  in  their  judgment,  in  the  exercise  of  an 
honest  purpose,  they  believe  to  be  for  the  best  interest  of  the 
cesitn  que  trust  In  the  fourth  clause  of  the  will  we  find  that 
George'Sneer,  on  account  of  the  special  confidence  and  trust  re- 
posed in  him  by  the  testator,  was  exempted  from  giving  bond. 
Appellees  contend  that  they  are  entitled  to  the  same  immunity. 
The  statute  (McClain's  Code,  §  3550)  says:  "Trustees  appointed 
by  will,  or  by  the  court  must  qualify  and  give  bond  the  same  as 
executors,  and  shall  be  subject  to  control  or  removal  by  the  court 
in  the  same  manner."  Unless  there  is  something  in  the  will  re- 
lieving appellees  from  tliis  responsibility,  the  court  should  require 

the  giving  of  bond.     The  clause  of  the  will  referred  to  might  well 
Vol.  it— 27 
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be  construed  to  mean  that  Sneer  was  not  required  to  give  bond 
as  executor  only.  But,  however  tiiis  may  be,  we  think  that  this 
immunity  was  personal  to  George  Sneer,  and  was  not  intended  by 
the  testator  to  be  extended  to  these  appellees.  During  their  life- 
time they  have,  it  is  true,  the  same  management  of  the  property 
as  was  given  to  George  Sneer ;  but  there  is  not  a  word  said  about 
their  not  giving  bond.  The  statutory  requirement  as  to  bond 
does  not  relate  to  the  management  of  the  property,  and  to  require 
these  trustees  to  give  bond,  the  same  as  executors,  interferes  in  no 
manner  with  their  management  of  the  estate.  It  seems  to  us  that,. 
as  the  exemption  was  clearly  personal  to  George  Sneer,  it  should 
not  be  so  extended  as  to  apply  to  the  appellees.  They  should, 
under  the  provisions  of  the  statute  before  quoted,  be  required  to 
give  bond.  The  decree  of  the  court  below  will  be  so  modified  as 
to  require  the  appellees  to  give  the  bonds  required  by  the  statute, 
and  with  this  exception,  and  in  the  light  of  the  interpretation 
placed  upon  it  in  the  first  paragraph  of  this  opinion,  it  is  ap 
proved. 

Modified  and  affirmed. 


Note.— "  NATURE  AND  SCOPE  OP  PROBATE  BONDS.* 

(a)  Origin  of  the  law  requiring  probate  boads;  modern  statutes. 

(b)  Rule  of  the  common  law. 

(c)  Views  of  Chief  Justice  Shaw. 

(d)  Views  of  Prof.  Schouler. 

(e)  Views  of  Mr.  Croswell. 

(f)  Views  of  Mr.  Smith. 

(g)  Relation  of  the  sureties  to  the  official  bond, 
(h)  When  bonds  may  be  dispensed  with. 

(i)   Deposit  to  reduce  amount  of  bond. 

(j)   How  boud  may  be  construed;  authorities  examined. 

(k)  Bond  accorded  the  effect  its  words  import. 

(1)   When  new  bond  may  be  required. 

(a)  Origin  of  tlie  law  requiring  probate  bonds;  modern  gtatntes.— 

If  it  IS  desirable  to  investigate  the  origin  of  things,  a  brief  reference  to  the 
statute  of  Henry  VIII  (21  Hen.  ch.  5)  will  reveal  the  first  instance,  in 
statutory  form,  where  such  a  requirement  is  enjoined.  The  law  of  Henry's 
time  was  subjected  to  considerable  improvement  during  the  reign  of  Charles  II, 
and  in  states  of  the  Federal  Union  there  has  l)een  very  liberal  legislation  on  the 
subject.    The  enactments  are  not  strictly  alike  In  their  phraseology,  but  they 
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all  give  expression  to  the  idea  that  an  administrator,  whether  with  the  will 
annexed,  temporaiy.  de  bonis  non  or  permanent,  shaU  indemnify  the  various 
heneficiaries  of  the  estate  for  any  loss  arising  through  hid  culpable  neglect, 
malfeasance  or  improvidence. 

An  executor,  however,  stands  on  a  different  footing;  he  is  supposed  to  owe 
his  appointment  entirely  to  the  sagacity  of  the  testator.  He  is  selected,  in 
many  instances,  because  the  devisor  has  had  ample  opportunities  to  study  his 
habits,  principles  and  disposition.  In  consequence  of  which,  he  is  entirely 
willing  to  intrust  his  testamentary  scheme  to  his  Judgment  and  fidelity;  and 
this  being  the  case  a  Probate  Court  does  not  seek  to  interfere  with  the  testator's 
Judgment.  His  selection  becomes  its  selection,  as  a  genenil  rule.  But,  in  the 
case  of  an  administrator,  the  responsibility  is  cast  upon  the  court  in  the  first 
Instance;  hence,  as  we  have  seen,  a  bond  is  always  required.  While,  in  £ng« 
land  and  in  this  country,  it  is  very  generally  dispensed  with  in  the  case  of 
exei  utors,  wherein,  as  in  the  case  under  review,  the  testator  himself  expressly 
stipulates  that  the  executor  shall  be  relieved  from  the  necessity  of  giving  one. 
£ee  Florida  (Dig.  1881.  p.  79,  sec.  11,  p.  80.  sec.  12);  Georgia  (Code  1883, 
sec.  3447);  Louisiana  (Civ.  Code,  art.  1677);  New  York  (Code  Civ.  Pro.  sec. 
3688;  Demarest's  Estate.  1  K.  ,Y.  Civ.  Pro.  Rep.  803);  North  Carolioa  (Rev. 
Code  1888,  sec.  1515);  Pennsylvania  (Brightly's  Purd.  Dig.  1883.  p.  510,  sec. 
31,  p.  511,  sec.  38),  and  South  Carolina  (Rev.  Stat.  1873.  p.  448  et  seq.). 

Without  attempting  to  cite  the  various  lostances  in  our  statute  law  where  the 
court  may  interfere  even  In  a  case  where  there  has  been  specific  direction  that 
a  bond  shall  not  be  required — reference  is  made  to  the  following  series  of  enact- 
menU.  viz.,  Alabama  (Code  1886,  sees.  3034.  2025);  CalifcirDia  (Code  Civ.  Pro. 
sees.  1888.  1896);  Colorado  (Gten.  Laws  1883,  sec.  8519);  Connecticut  (G^n. 
Stat.  1888,  sec.  548;  double  the  amount  of  debts);  Illinois  (Rev.  Stat.  1885.  p. 
195.  sec.  7);  Kansas  (Dassler's  Stat.  1885,  chap.  87,  sees.  3,  4);  Kentucky  (Gen. 
Stat.  1887,  p.  587,  sec.  4);  Maine  (Rev.  Stat.  1888,  ch.  64,  sec.  9);  Mississippi 
(Rev.  Code  188(i  sec  1982);  Missouri  (since  November  1. 1879),  Rev.  Stat.  1879, 
sec.  12);  Nevada  (Comp.  Laws  1873,  sees.  553,  559);  Ohio  (Rev.  Stat.  1880, 
sees.  5996,  5997);  Oregon  (Code  1887,  sec.  1088);  Rhode  Island  (Pub.  Stat.  1882, 
ch.  184,  sec.  14);  Tennessee  (Code  1884,  sees.  8063,  3066);  Texas  (Rev.  Stat. 
1888.  art.  1889,  1898);  Vermont  (Pelton  v.  Sowles,  57  Vt.  382);  Virginia  (Code 
1887,  sec.  2642);  West  Virginia  (Kelley's  Rev.  Stat.  1878.  ch.  146,  sec.  7),  and 
Wisconsin  (Rev.  Stat.  1878.  sees.  3794,  3795). 

(b)  Bale  of  the  eommon  law. — The  unquestioned  rule  of  the  common  law 
that  the  succession  to  and  the  distribution  of  the  estate  of  an  intestate  is  gov- 
erned by  the  law  of  the  domicil,  makes  security  there  taken  on  the  granting  of 
letters  of  administration  covering  the  whole  personal  estate  of  the  intestate  an 
adequate  protection  to  all  parties  interested,  and  where  ancillary  letters  are 
applied  for  In  another  state  or  Jurisdiction  there  would  not  seem  to  be  any 
necessity  that  additional  security  should  be  required  were  it  not  for  another 
principle  almost  universally  recognized,  that  the  claims  of  creditors  living  in  a 
Jurisdiction  where  ancillary  letters  arc  sought,  are  entitled  to  have  their  just 
rights  In  the  assets  of  the  intestate  secured  by  a  proper  bond  as  a  condition  of 
granting  the  application.    To  this  end  security  is  usually  required  to  be  given 
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by  the  applic&nt  for  ancillary  administration  enforceable  in  the  tribunals  of  the 
place  for  the  protection  of  creditors  therein  residing. 

(c)  YieiTS  of  Chief  J  ustiee  Shaw— The  nature  of  the  security  afforded  by  the. 
probate  bond  is  thus  stated  by  Mr.  Chief  Justice  Shaw,  in  a  Massachusetts 
case :  "  A  probate  bond  is  a  security  and  obligation  of  a  peculiar  character, 
given  by  an  officer  charged  by  law  with  a  duty  and  trust  of  a  various  and 
miscellaneous  character,  usually  given  in  a  round  sum,  with  condition  to  per- 
form the  duties  of  such  trust.  This  condiiion.  though  expressed  in  few 
words,  from  its  very  generality,  embraces  a  variety  of  acts,  to  continue  for  a 
series  of  years,  in  which  a  great  variety  of  persons  may  have  interests  as  cied- 
itors,  legatees,  distributees,  annuitants,  wards,  minors,  married  women,  and 
others.  It  is  given  to  the  judge  of  probate,  not  in  his  personal,  but  in  his  of- 
ficial capacity,  as  trustee  for  all  persons  interested,  and  on  his  decease  it  passes 
to  his  successors  iu  office,  not  to  his  personal  representatives.  When  put  in 
suit,  it  must  be  in  the  name  of  the  judge  of  probate.  One  judgment  is  ren- 
dered for  the  entire  penalty,  and  execution  may  be  awarded  according  to  the 
circumstances  of  the  case,  and,  upon  particular  breaches  averred  and  proved 
In  favor  of  certain  individuals  as  judgment  creditors,  creditors  whose  debts 
are  allowed  under  a  commission  in  insolvency,  and  payment  of  a  dividend 
decreed  thereon,  or  distributees  whose  claims  are  ascertainad  by  a  probate  de- 
cree of  distribution,  or  in  favor  of  the  judge  of  probate  himself,  for  the  gene- 
ral benefit.  In  case  these  various  awards  of  execution  do  not  exhaust  the 
whole  penalty,  the  judgment  for  the  residue  stands  as  a  security  for  any  other 
breach  which  may  occur  at  any  time  afterward,  to  be  sued  for  by  a  idrefacias^ 
either  for  the  benefit  of  a  party  entitled  lo  claim  in  his  own  right,  or  by  the 
judge  of  probate  as  trustee  for  others." 

(d)  Views  of  Mr.  Schouler. — In  modern  probate  practice,  as  we  understand 
it  in  the  United  States,  an  executor  or  administrator  is  required  to  qualify  by 
giving  bonds  before  letters  conferring  the  appointment  can  issue  to  him.  This 
bond  is  expressed  in  such  terms  as  the  Probate  Court  may  see  fit  to  order;  its 
form  is  establislied  by  the  court  after  the  statute  requirements  ;  it  is  made  pay- 
able to  the  judge  or  his  successors  in  office;  its  conditions  recite  the  essential 
duties  of  the  trust  reposed  in  the  appointee;  and,  filed  in  the  probate  registry, 
it  serves  as  legal  security  furnished  by  the  executor  or  administrator  lor  the 
benefit  of  all  persons  who  may  be  interested  in  the  estate,  and  in  case  of  mal- 
administration may  be  sued  upon  accordingly.  Sometimes  sureties  are  re- 
quired on  these  bonds,  and  sometimes  sureties  are  dispensed  with.  (Schouler's 
Ex'rs  &  Adm'rs,  sec.  136.) 

(e)  Views  of  Mr.  Croswell. — The  tendency  of  the  authorities  as  well  as  the 
wording  of  the  statutes  seems  to  indicate  that  in  the  United  States  the  execu- 
tor has  no  right  to  act  in  regard  to  the  estate  until  he  has  been  duly  qualified 
by  the  court,  at  least  so  far  as  selling  or  transferring  the  estate.  Thus. 
Parker,  J.,  in  Kittredge  v.  Folsom  (8  N.  H.  98,  107),  says:  "  It  may  well  de- 
serve consideration  whether,  under  our  statute,  which  provides  that  no  person 
shall  intermeddle  with  the  estate  of  any  person  deceased,  or  act  as  the  execu- 
tor or  administrator  thereof,  or  be  considered  as  having  that  trust,  until  he 
shall  have  given  bond  to  the  judge  of  probate,  an  individual  named  executor 


SNEER  ET  AL.  v.  STUTZ  ET  AL.  213 

can  do  any  act  as  such  until  after  probate  of  the  will.'*  And  the  statutes 
of  most  states  provide  that  an  executor  shall,  before  entering  upon  the  duties 
of  his  trust,  give  bond  to  the  judge  of  probate.  The  result  of  these  provisions 
would  seem  to  be  to  place  the  executor  before  probate  upon  the  same  footing 
as  an  administrator.    (Cros well's  Ex'rs  &  Adm*rs,  sec.  61C.) 

(f)  Views  of  Mr.  Smith. — Executors  are  exempted  from  giving  a  surety  or 
sureties  in  their  bonds,  when  the  testator  has  ordered  or  requested  such  exemp- 
tion, or  that  no  bond  should  be  taken,  or  when  all  the  persons  interested  in  the 
estate  who  are  of  full  age  and  legal  capacity,  other  than  creditors,  certify  to 
the  c  >urt  their  consent  thereto;  but  not  until  all  creditors  of  the  estate,  and  the 
guardian  of  any  minor  interested  therein,  have  been  notified,  and  had  an  op* 
portunity  to  show  cause  against  the  same.  The  judge,  however,  may  at  or 
before  the  granting  of  letters  testtimentary,  require  bond  with  sufHcient  surety 
or  sureties,  if  he  is  of  opinion  that  the  same  is  required  by  a  change  in  the 
situation  or  circumstances  of  the  executor,  or  for  other  sufficient  cause. 
(Smlvh's  Probate  Law  [3d  ed  ],  ch.  4,  p.  70.) 

(g)  Relation  of  the  sureties  lo  the  official  bond. —The  surreties  are  the 
privies  of  the  administrator,  and  are  precluded  from  questioning  any  lawful 
order  made  by  th3  surrogate  in  a  proceeding  where  he  is  a  party,  if  obtained 
witliout  collusion  between  such  administrator  and  the  next  of  kin  or  creditor 
of  the  estate.  (Schofleld  v.  Churchill,  72  N.  Y.  565;  Gerould  v.  Wilson,  81 
id.  583.) 

Their  bond  contemplates  that  they  shall  remain  sureties  as  long  as  the  surro- 
gate retfuns  jurisdiction  of  the  proceedings  in  administnition  of  the  estate,  and 
has  power  to  make  valid  orders  therein  affecting  the  property  administered 
upon. 

Of  course,  the  sureties  would  not  be  bound  by  an  order  which  the  surrogate 
had  no  jurisdiction  to  make ;  but  so  long  as  his  jurisdiction  continues,  the  lia- 
bility of  the  sureties  remains.  The  very  language  of  the  bond  provides  for 
orilers  made  in  proceedings  inter  alias  and  for  tbe  liability  of  the  sureties  for  a 
nonperformance  by  the  a'lministrator  of  any  decree  or  order  made  by  the 
Surrocrnte's  Court.  The  condition  of  the  Ijond  is,  that  1 'ability  shall  follow  his 
infidelity  to  his  trust,  or  disobedience  of  any  lawful  order  or  decree  whatever 
made  in  the  proceedings. 

(h)  When  bonds  may  be  dispensed  with— Statutes  are  found  to  dispense 
with  the  usual  bond  when  the  executor  is  residuary  legatee,  and  it  appears  that 
80  expensive  a  security  is  not  needful  for  the  protection  of  any  iwrson  interested 
in  the  estate.  In  such  a  case  the  executor  may,  at  his  option,  give  a  bond  with 
condition  merely  to  pay  all  debts  and  legacies,  and  the  statute  allowances  to 
widow  and  minors.  The  advantage  of  such  a  bond  is  in  saving  him  the  labor 
and  expense  of  an  inventory,  reducing  the  penal  sum  to  the  minimum  of  satisfying 
these  claimants  and  reserving  all  evidence  of  assets  to  himself;  and  the  law 
thus  indulges  the  residuary  legatee,  inasmuch  as  it  is  no  concern  of  others 
what  may  be  the  bulk  of  the  fortune  he  requires,  provided  their  demands  are 
satisfied. 

(i)  Deposit  to  rednce  amonnt  of  bond. — In  case  the  estate  is  so  large  that 
the  surrogate  deems  it  inexpedient  to  require  a  bond  for  tiie  full  prescribed 
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amount,  be  may  direct  that  securities  be  deposited  with  county  treasurer  or  In 
a  trust  company.  After  the  deposit  has  been  made,  the  surrogate  may  fix  the 
amount  of  the  bond,  with  respect  to  the  value  of  the  remainder  only  of  the  es- 
tate or  fund.  An  order  to  withdraw  a  security  can  only  be  made  when  a  new 
bond  has  been  given  to  take  its  place,  or  when  the  fund  has  been  so  far  kwfuUy 
reduced  as  to*be  protected  by  the  existing  bond.    (Pay's  Manual,  15.) 

(J)  How  bond  may  be  construed.— A  judicial  bond  must  be  construed  by 
reference  to  the  law  in  pursuance  to  which  it  wus  given.  (Soldini  v.  Hyans,  15 
La.  Ann.  551;  Uartzell  v.  Common  wealth,  42  Pa.  St.  4)1;  Irving  v.  Btillott, 
2  Grant's  Gas.  73;  Clayton  v.  Anthony.  15  Gralt.  [Va.]  518;  Sikes  v.  Smith, 
4  Jones's  Eq.  [N.  C]  801).  Sureties  to  administrator's  bond  may  be  liublcp 
even  though  the  letters  of  administration  be  void.  (Foster  v.  Common- 
wealth, 85  Pa.  St.  150.)  An  ndmiuistrator's  bond,  though  improperly  exe- 
cuted, is  voidable  only  at  the  option  of  the  obligees.  (Cobea  v.  State,  84 
Miss.  179  ;  State  v.  Win  free.  15  La  Ann.  643.)  The  bond  is  sufficient  to  hold 
the  sureties  for  the  faithful  performance  of  the  duties  of  an  administrator 
with  the  will  annexed.  (Judge  of  Probate  v.  Cluggett,  36  N.  H.  881;  Shaier 
V.  Eblilg's  Appeal,  43  Pa.  St.  83;  Foster  v.  Commonwealth.  85  id.  148; 
Exparte  Brown,  2  Brudf.  22;  RoUston  v.  Wood,  15  111.  159;  Taylor  v.  State, 
15  Ind.  202;  Heard  v.  Lodge,  20  Pick.  58:  Kyle  v.  Mays.  32  Ala.  692;  Lamkin 
V.  Heyer,  19  id.  228;  Harizell  v.  Commonwe  ilth,  42  Pa.  St.  454;  People  v. 
Dowing,  4  Sandf.  189;  Atkins  v.  Kinnan,  20  Wend.  241;  Jackson  v.  Robinson. 
4  id.  436.) 

The  limitations  upon  proceedings  against  sureties  on  executors',  administra- 
t  )rs*  and  guardians'  bonds  are  clearly  set  forth  in  Stilwell  v.  Mills  (19  Johns. 
304);  People  v.  Barnes  (12  Wend.  492);  Salisbury  v.  Van  Hoesen  (3  Hill,  77); 
People  V.  Corlles  (1  Sandf.  228);  Annett  v.  Kerr  (28  How  Pr.  824). 

The  most  recent  and  most  authoritative  exposition  of  the  law  upon  this  sub- 
ject, as  it  sto  )d  before  the  enactment  of  the  New  York  Code,  is  reported  in  the 
recent  case  of  Hood  v.  Hood  (85  N.  Y.  501  [1881]).  It  is  there  held  that  the 
default  of  an  executor  must  lie  established  in  a  proper  proceeding  against  him 
before  the  sureties  on  his  bond  can  be  prosecuted,  and  that,  as  the  statutes  have 
prescribed  the  steps  necessary  to  be  taken,  the  right  of  action  against  the 
sureties  only  arises  upon  compliance  with  those  requirements.  No  action  at 
law,  the  case  holds,  can  be  maiutained  on  an  executor's  bond,  save  in  case  of 
disobedience  to  some  order  of  the  surrogate,  nor  can  the  requirement  of  the 
statute  be  disregarded,  even  in  an  equitable  action,  where  the  statutory  reme- 
dies  can  be  pursued.  In  the  language  of  the  court :  "The  statute  having  pro- 
vided for  the  cases 'in  which  actions  may  be  brought  upon  the  bond  of  an 
executor  or  administrator,  and  having  regulated  the  prior  steps  for  such  action, 
the  mere  fact  of  so  prescribing  would  seem  to  deny  the  right,  except  upon  com- 
pliance with  the  statutory  regulations.  The  bond  was  taken  by  an  officer  of 
limited  jurisdiction  in  pursuance  of  special  statutory  provisions,  and  it  would 
seem  to  follow  that,  where  the  same  statutes  prescribe  the  mode  of  its  enforce- 
ment, no  other  can  be  pursued." 

The  surety  is  not  liable  for  failure  of  the  administrator  to  obey  the  order  of 
the  surrogate  of  any  county  but  the  county  of  his  appointment.    (Getty  v. 
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Binsae,  49  N.  Y.  385.  889;  Laad  v.  Pike,  28  Ohio  St.  488;  Pickersgill  v.  Lahens. 
15  Wall.  140,  144;  Brandt  on  Guar.,  etc.,  sec.  893;  Myers  v.  Parker,  6  Ohio  St. 
501.)  Where  the  terms  of  the  bond  are  certain,  the  liability  of  the  surety  can* 
not  be  extended  by  implication.  (Dobbin  v.  Bradley,  17  Wend.  422, 425.)  The 
surety  becomes  liable  only  when  the  adminisirator  has  failed  to  obey  a  lawful 
order  of  the  surrogate  to  perform  some  specific  duty.  (Annett  y.  Kerr,  2  Robt. 
563-565;  People  v.  Corlies,  1  Sandf.  238.  243-24'5;  Dayton  on  Surr.  577-582.) 
The  words  in  the  bond  not  required  by  the  statute,  being  in  excess  of  its  re- 
quirements, are  of  no  force,  and  tlie  bond,  as  to  them,  i^  void  pro  tanto. 
(United  SUtes  v.  Bradley,  10  Pet.  343,  364;  State  of  Ohio  v.  Fiudley,  10  Ohio 
St.  51,  58;  Hawes  y.  Marchint,  1  Curt.  C.  C.  136,  189,  140;  Armstrong  y. 
United  States.  Peters*  C.  C.  46;  Hall  v.  Gushing,  9  Pick.  395,  403;  United 
States  Y.  Howell,  4  Wash.  C.  0.  620.)  The  sureties  upon  an  administrator's 
bond  can  only  be  made  liable  for  disobedience  of  the  administrator  to  I:^wf ul 
orders  of  the  surrogate.  (Annett  v.  Kerr,  2  Robt.  556;  Redf.  on  Surr.  Cto.  428.) 
So  far  as  the  decree  goes  beyond  the  Jurisdiction  of  the  surrogate,  it  is  to  be 
treated  as  void  everywhere.  (Gillilaud  v.  Sellers'  Admrs.,  2  Ohio  St.  223 
Ck>ssett  Y.  Howard.  10  Q.  B.  [59  E.  C.  L.]  359;  1  Smith's  L.  Cas.  [Uth  ed.] 
1100,  1101;  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  508,  570,  571 
Windsor  v.  McVeigh,  93  U.  S.  274;  Annett  v.  Kerr,  aupra;  People  v.  Corlies, 
1  Sandf.  228,  246;  Attorney-General  v.  Lord  Hotham,  1  Turn.  &  Russ,  209 
219.) 

(k)  Bond  accorded  the  effect  its  words  import.  —  "  The  bond  speaks  for 
itself,  and  the  law  is  that  it  shall  so  speak,  and  that  the  liability  of  sureties  la 
limited  to  the  exact  letter  of  the  bond.  Sureties  stand  upoa  the  words  of  the 
bond,  and  if  the  words  will  not  make  them  liable,  nothing  can.  There  is  no 
construction,  no  equity  against  sureties.  If  the  bond  cannot  have  effect  accord- 
ing to  its  exact  words,  the  law  does  not  authorize  the  court  to  give  it  effect  in 
some  other  way,  in  order  that  it  may  prevail." 

U)  Wlien  new  bond  may  be  required  — **  A  new  bond  may  always  be  re- 
quired if  the  original  bond  appear  at  any  time  to  be  inadequate."  Wells,  J., 
in  Hannum  v.  Day  (105  Mass.  83,  88).  Gary,  in  his  work  on  Probate  Law, 
bases  this  authority  of  Probate  Courts  on  their  inherent  powers  to  prevent  a 
failure  of  justice  (113,  n.  20);  but  it  is  expressly  conferred  in  most,  if  not  all. 
of  the  states  by  statute. 
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Tewalt  et  al.  vs,  Irwin. 

[Supreme  Court  of  Illinois,  Jan.  18,  1897;  164  111.  592,  46  N.  £.  Rep.  18.1 

Evidence — Allowance  of  claim— Object  of  PROCEsa 

1.  The  return  of  the  sheriff  upon  a  summons  does  not  constitute  the  service 
which  brings  the  defendant  into  court,  but  is  only  evidence  of  the  fact  of 
service.  And,  such  a  return,  if  defective,  may  be  amended  even  after 
judgment,  if  the  rights  of  third  parties  acquired  in  good  faitli  have  not 
intervened. 

8.  An  objection  to  the  character  of  evidence  adduced  at  the  trial  comes  too  late^ 
when  raised  for  the  first  time  in  the  Appellate  Court.  If  seasonably  made, 
in  tlie  court  below,  its  objectionable  features  might  have  been  obviated, 
and  hence  it  is  inequitable  to  allow  it  to  effect  a  reverstil  of  the  case. 

8,  The  object  of  judicial  process  and  its  service  is  to  bring  the  litigating  parties 
before  the  court,  and  if  they  make  due  appearance,  it  is  immaterial  whether 
it  is  in  pursuance  of  good  or  bad  process,  or  no  process  at  all. 

4.  Where  one  administrator  with  tiie  attorney  for  himself  and  his  co-adminis- 
trator enter  their  appearance  in  a  certain  action  involving  a  claim  against 
the  estate,  and  there  is  nothing  to  indicate  that  the  appearance  was  special 
or  in  any  way  limited,  the  court  acquires  jurisdiction  to  allow  the  claim, 
when  the  attorney  admits  that  it  is  just  and  proi)er. 

Appeal  from  an  order  of  tlie  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Lawrenca 

Hon.  S.  Z.  Landes,  Presiding  Judge. 

aS  eZ  Gee  for  appellants. 

Callahan,  Jones  &  Lowe  and  George  Huffman^  for  appellee. 

Cartwright,  J  — Appellants  brought  this  suit  in  ejectment 
against  appellee  to  recover  two  hundred  and  ninety  acres  of  land  in 
Lawrence  county.  On  a  trial  before  the  court  without  a  jury,  there 
was  a  finding  and  a  judgment  for  the  defendant  It  was  stipulate  d 
that  the  common  source  of  title  was  in  Josiah  Tewalt;  iliat  he  died 
September  8,  1888,  seized  and  in  possession  of  tlie  land ;  that  plaint- 
iffs were  his  heirs  at  law;  and  that  they  remained  in  possession  of  the 
property  two  years  after  his  death.  The  title  claimed  by  defendant 
came  through  «i  sale  under  a  decree  for  the  foreclosure  of  a  mort- 
gage made  by  Josiah  Tewalt  in  his  lifetime,  and  a  claim  allowed 


TEWALT  ET  AL.  v.  IRWIN.  217 

against  his  estate,  on  which  special  execution  was  issued,  and  the 
land  was  redeemed,  culminating  in  a  conveyance  to  Charles  J. 
Borden,  from  whom  the  title  passed  by  mesne  conveyances  to  de- 
fendant The  mortgage  foreclosed  was  executed  July  24,  1883, 
by  Josiah  Tewalt  and  wife  to  the  Aetna  Insurance  Company,  to 
secure  a  loan  of  $1,500,  due  July  24,  1889,  with  seven  per  cent  an- 
nual interest  After  the  death  of  Josiah  Tewalt,  letters  of  admin*- 
istration  on  his  estate  were  granted  to  his  widow,  Missouri 
Tewalt,  and  John  P.  Cunningham,  The  note  and  mortgage  were 
assigned  to  William  A.  Lagow,  who  began  the  foreclosure  suit 
A  receiver  in  that  suit  placed  defendant  in  possession  as  a  tenant, 
and  he  held  as  such  until  he  acquired  his  title,  since  which  time 
he  occupied  the  premises  as  owner.  It  is  complained  that  the 
court  erred  in  admitting  in  evidence  the  files  and  record  in  that 
suit  The  ground  for  this  claim  is  that  the  return  of  service  upon 
the  summons  was  so  defective  that  it  did  not  confer  jurisdiction 
upon  the  court  to  render  any  decrea  The  return  was  made  by  a 
special  deputy,  whose  appointment  was  regularly  indorsed  upon 
the  writ,  and  the  return  of  service  was  in  due  form,  fulfilling  the 
requirements  of  the  law,  but  the  return  was  not  sworn  to.  It  was 
defective  only  in  not  being  verified  by  the  oath  of  the  special  dep- 
uty. This  objection  was  not  made  when  the  summons  was  of- 
fered. The  only  objection  then  mtide  was  a  general  one,  in  which 
no  reason  was  pointed  out ;  arid  if  the  return,  which  was  undoubt- 
edly defective,  could  have  been  amended,  the  point  made  is  one 
which,  under  numerous  decisions  of  this  court, — not  having  been 
made  in  the  trial  court,  where  it  might  have  been  obviated, — will 
be  considered  as  waived.  {Hyde  v.  Heath,  75  111.  381  ;  Clevenger 
V.  Dunaway^  84  id.  367;  Taylor  v.  Adams^  115  id.  570,  4  N.  E. 
837.)  By  our  statute  of  amendments,  a  return  of  process  may  be 
amended  after  judgment  in  affirmance  of  such  judgment  (1  Starr 
&  C.  Ann.  St  269.)  Here  the  process  was  not  void.  The  re- 
turn of  the  sheriff  upon  a  summons  does  not  constitute  the  service 
which  brings  the  defendant  into  court,  but  is  only  evidence  of  the 
fact  of  service.  The  court  has  power  to  permit  an  amendment  of 
the  return  in  accordance  with  the  fact  at  any  time  where  the 
rights  of  third  parties  acquired  in  good  faith  liave  not  intervened. 
{Dunn  V.  Rogers,  ^i  l\\.  260;  Birlow  v.  Slandford,  82  id.  298  j 
Vol.  11—28 
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Spellmyer  v  Gaff,  112  id.  29;  County  of  La  Salle  v.  Milligan,  148 
id.  321,  82  N.  E.  196.)  The  return  recited  proper  service,  but 
was  not  the  character  of  evidence  of  such  service  required  by  the 
statute  for  lack  of  verification ;  but,  as  the  objection  now  made 
might  have  been  obviated  if  pointed  out,  it  will  not  now  be  enter- 
tained There  was  no  error  in  admitting  the  foreclosure  proceed- 
ing. 

The  premises  were  sold  under  the  decree  of  foreclosure,  and 
were  not  redeemed  by  the  owners  within  twelve  months  from  the 
Bal&  A  claim  was  allowed  in  the  County  Court  in  favor  of  Wil- 
liam A.  Lagow  against  the  estate  of  Josiah  Tewalt  for  S496.36. 
This  claim  he  assigned  to  Charles  J.  Borden,  his  attorney,  who 
sued  out  a  special  execution,  and  levied  it  on  the  land,  paying  the 
amount  necessarv  to  redeem  from  tlie  sale  under  the  foreclosure 
decree.  Under  this  execution  the  land  was  sold  and  conveyed  to 
Borden.  It  is  insisted  that  the  court  erred  in  admitting  evidence 
of  these  proceedings,  for  the  reason  that  the  County  Court  did  not 
obtain  jurisdiction  to  enter  the  judgment,  and  that  the  judgment 
and  execution  were  defective.  It  was  shown  that  the  summons 
was  issued  against  only  one  of  the  administrators,  and  that  it  was 
void  for  want  of  a  seal ;  and,  if  that  summons  was  the  only  source 
of  jurisdiction,  none  was  acquired.  It  appears,  however,  from  the 
evidence,  that  Cunningham  liad  the  active  management  of  the  ad- 
ministration, and  tliat  the  widow  did  not  actively  participate. 
Charles  P.  Borden,  the  attorney  before  mentioned,  was  attorney 
for  the  administrators;  and  when  the  claim  was  filed  he  went  with 
the  claimant,  Lagow,  and  the  administrator,  Cunningham,  to  the 
County  Court,  where  he  figured  up  the  amount  due,  and  said 
that  the  claim  was  all  right.  On  liis  admission  that  the  claim  was 
just,  it  was  afterward  allowed.  The  object  of  process  and  its  serv- 
ice is  to  bring  parties  into  court,  and,  if  they  appear,  it  is  im- 
material whether  it  is  in  pursuance  of  good  or  bad  process,  or  no 
process  at  all.  The  appearance  was  not  limited  in  any  way,  and 
when  one  administrator,  witli  the  attorney  for  both,  appeared,  and 
admitted  that  the  claim  was  right,  it  was  an  appearance  for  both, 
and  the  court  had  jurisdiction  to  allow  the  claim. 

It  is  said  that  the  judgment  is  against  one  administrator  only, 
but  this  is  a  mistake.     The  form  of  the  allowance  is  as  follows; 
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"  Ordered,  that  Wm.  A.  Lagow  be,  and  he  is  hereby,  allowed  the 
sum  of  four  hundred  and  ninety-six  and  thirty-six  one-hundredtlia 
dollars,  as  of  the  seventh  chiss  of  claims,  out  of  the  estate  of 
Josiah  Tewalt,  deceased."  This  was  the  judgment  of  the  court, 
and  the  fact  that  there  was  a  heading  or  title  preceding  it,  in 
wliich  only  one  person  was  named  as  administrator,  did  not  in- 
validate it  There  is  no  variance  between  the  special  execution 
and  the  judgment 

It  is  also  objected  that  the  assignment  to  Borden  and  redemp- 
tion by  him  were  in  the  interest  of  Lagow,  and  it  is  said  that  he 
could  not  redeem.  No  reason  is  given  why  he  could  not  do  so, 
but  counsel  treat  such  a  redemption  as  something  which  the  law 
forbida  Lagow  was  a  juilgmeiit  creditor,  and  we  can  see  noth- 
ing in  the  fact  of  his  holding  a  certificate  which  was  a  prior  lien 
that  sliould  place  him  in  a  more  unfavorable  position  than  otiier 
creditors.  A  creditor  may  have  several  liens  affected  with  differ- 
ent rigliis  of  priority,  but  he  does  not  lose  rights  under  a  junior 
lien  because  of  his  ownership  of  a  superior  one.  The  redemption 
resulted  in  a  sale  at  an  enhanced  price,  which  inured  to  the 
benefit  of  Tewalt's  estate,  and  we  see  no  objection  to  it  There 
was  no  error  in  admitting  the  evidence  complained  of.  The  judg- 
ment will  be  affirmed. 

Affirmed. 


Appeal  of  Miles  et  al, 

[Supreme  Court  of  Errors  of  ConDecticut,  June  25,  1896;  68  Conn.  237;  86  Atl. 

Rep.  39.] 

Wills — Distinctio:^  between  revocation  and  alteration. 

1.  The  distinction  between  a  will  revoked  and  a  will  altered  is  this;— If  'what 

is  done  simply  takes  away  what  was  given  before,  or  a  part  of  wh-it  was 
given  before,  then  it  is  revocation  ;  but  if  it  gives  something  in  addition 
or  gives  something  else,  then  it  is  more  than  revocation,  and  cannot  be 
done  by  mere  obliteration. 

2.  It  cannot  be  supposed  that  when  the  lecris^ature  uses  the  word  "  revocation" 

it  is  to  be  construed  to  mean  "  mutation." 
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8.  When,  by  the  obliteratioa  of  certain  words,  a  different  meaning  is  imparted, 
there  is  not  a  mere  revocation  ;  there  is  something  more  than  the  destruc- 
tion of  that  whicli  has  been  antecedently  done  ;  there  is  a  transmutation 
by  which  a  new  clause  is  created;  tliere  is  another  and  distinct  testament- 
ary disposition  which  must  be  authenticated  by  the  observance  of  the 
statutory  requirements. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  New  Haven. 

Hon.  F.  B.  Hall,  Presiding  Judge. 

William  B,  Stoddard  and  James  H,  Webb^  for  appellants. 

TahoU  IL  Rasstll^  for  appellees. 

Fenn,  J. — Diana  M.  Miles,  late  of  Milford,  in  this  state,  died  in 
1891,  being  then  about  eighty-six  years  of  age.  She  left  a  will 
dated  and  executed  February  13,  1879.  Tiiis  will,  in  addition  to 
the  formal  parts  and  the  clause  appciinting  an  executor,  contained 
two  sections  only,  which  are  as  follows:  **  Firat  After  all  my  law- 
ful debts  are  paid  and  discharged,  I  give  devise,  and  bequeath  to 
my  nieces  Susan  Whittlesey  ami  Isabsl  Newton,  daughters  of  my 
brother  Charles,  to  eacli  of  them  ten  slmres  of  the  capital  stock  of 
the  New  York,  New  Haven  &  Hartforl  Railroad  Company,  being 
in  all  twenty  shares  of  said  capital  stock,  of  the  par  value  of  one 
hundred  dollara  each,  to  them,  their  heirs  and  assigns,  f(»rever. 
Second,  I  give,  devise,  and  bequeath  all  the  residue  and  remainder 
of  my  property  and  estate,  both  real  and  personal,  of  whatever 
kind  and  nature,  to  my  brothera  Charles,  David,  and  Henry  Car- 
rington  Miles,  share  and  share  alike,  to  them,  their  heirs  and  as- 
signs, forever."  When  this  will  was  presented  in  the  Court  of 
Probate,  lines  appeared  drawn  through  all  that  part  of  tlie  above- 
recited  first  section,  after  the  words,  **  First.  After  all  my  lawful 
debts  are  paid  and  discharged,  I;"  that  is  to  say,  commencing 
with  the  word  '^give,"  and  ending  with  the  word  "forever.'*  The 
words  over  which  said  lines  were  drawn  were  in  no  other  manner 
canceled  or  obliterated,  but  remained  perfectly  legible.  The  case 
came  to  the  Superior  Court  on  an  appeal  from  an  order  and  decree 
of  the  Court  of  Probate  for  the  district  of  Milford,  denying  the 
application  of  the  then  appellants,   that  the  words  and   clauses 
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above  referred  to,  through  which  lines  were  drawn,  be  admitted 
to  probate,  and  in  disapproving  and  disallowing  said  words  and 
clauses,  and  in  proving,  approving,  allowing,  and  admitting  to  pro- 
bate said  will  without  said  words  and  clauses.  The  Superior 
Court  rendered  judgment  reversing  the  decree  of  the  Court  of 
Probate.  From  this  judgment,  the  original  appellees  appealed  to 
this  court.  They  thus,  in  turn,  became  appellants,  and  will  he  so 
reganled  and  styled  in  this  opinion.  The  original  appellants  will 
be  called  the  appellees* 

Upon  the  trial  in  the  Superior  Court,  no  exceptions  to  rulings 
upon  evidence,  or  to  anything  which  occurred  during  the  presen- 
tation of  the  case,  were  taken.  The  court  made  a  finding  of  the 
facts  upon  which  its  judgment  was  based,  and  the  sole  questions 
of  law  relate  to  the  sufficiency  of  said  finding  to  support  and  vin- 
dicate such  judgment.  The  claims  made  by  the  appellants  are 
stated  in  the  finding,  and  were  that  the  facts  found  were  sufficient 
in  law  to  establish  tlie  fact  that  either  the  testatrix  herself  made 
said  erasures,  or  caused  the  same  to  be  made  in  her  presence,  and 
that  upon  said  facts  found,  the  erasures  in  question  constituted  a 
valid  revocation  of  said  bequest  in  said  will;  that  the  legal  pre- 
sumption was  tliat  said  erasures  were  made  by  the  testatrix  ;  and 
that  the  burden  of  proof  was  upon  the  appellants  to  show  that 
said  erasures  were  not  made  by  her,  or  by  some  person  in  her 
presence,  by  her  direction.  The  appellees  claimed  otherwise,  and, 
further,  that  a  portion  of  a  will  could  not  in  this  manner  be  re- 
voked under  the  statute  of  this  state.  The  statute  referred  to,  in 
force  at  the  time  the  will  in  question  was  made,  is  now  part  of 
Gen.  St  §  542.  It  provides:  "No  will  or  codicil  shall  be 
revoked  in  any  other  manner  except  by  burning,  canceling, 
tearing,  or  obliterating  it  by  the  testator  or  by  some  person  in  his 
presence  by  his  direction  or  by  a  later  will  or  codicil."  There 
must,  of  course,  in  any  given  case,  be  a  will,  otherwise  valid  and 
operative,  before  the  question  as  to  how  it  may  be  revoked  will 
arise.  There  was  one  here,  but  lines  had  been  drawn  through  a 
certain  portion  of  it  after  execution,  and  before  exhibition  in  the 
Court  of  Probate.  The  sole  inquiry  was:  Did  this  fact  operate  as 
a  revocation,  not,  indeed,  of  the  entire  will,  but  of  that  portion  of 
it?     It  could  not  so  operate  unless  the  requirements  of  the  statute 


222  PROBATE  REPORTS  ANNOTATED. 

had  been  complied  with.  Waiving,  for  the  time,  the  question 
whether  sach  cancellation,  however  effected,  would  constitute 
Buch  partial  revocation,  it  remains  that,  in  order  to  do  it,  the  act 
must  be  done  by  the  testator,  or  by  some  person  in  his  presence 
by  his  direction.  Unless  this  be  found,  no  finding  that  would 
justify  a  revocation  exists.  The  court  has  made  no  such  finding 
in  this  case.  On  the  contrary,  the  judge  said:  "I  do  not  find 
that  ssud  erasures  were  made  by  the  testatrix  or  in  her  presence." 

But  the  appellants  urge  that  the  court  did  find  certain  eviden* 
tial  facts,  and  that,  upon  these  facts,  the  legal  presumption  was  that 
the  csmcellation  was  made  by  the  testatrix  animo  revocandi,  and 
that  the  burden  of  proving  the  contrary  was  upon  the  appellees. 
A  word  in  explanation  of  this  claim,  as  the  appellants  make  it^ 
may  be  called  for.  They  do  not  assert  that  in  every  case,  and  at 
the  outset,  a  burden  rests  u[>on  the  proponents  of  a  will  to  prove 
not  only  the  affirmative,  that  it  was  once  valid,  but  also  the  nega- 
tive, that  it  has  not  been  afterwards  revoked,  either  wholly  or  in 
part, — to  prove  the  case,  and  anticipate  and  disprove  the  defensa 
This  being  so,  they  do  not  mean  that  a  burden  of  proof  is  upon 
the  appellants  **in  the  first  instance,"  {Knox^s  Appeal^  26  Codxl 
20,  22), — but  only  a  burden  ''shifted,"  if  such  expression  is  ever 
proper,  and  it  is  sometimes  used.  {Barber's  Appeal^  63  Conn.  393, 
403,  27  Atl.  973.) 

The  main  facts  upon  which  the  appellants  rely  in  support  of 
this  claim  of  a  legal  presumption  in  their  favor  are  these:  "The 
will  in  question  was  drawn  by  Charles  Miles,  the  executor,  in 
1879,  at  the  time  it  bears  date,  and  remained  in  his  possession  un- 
changed until  the  fall  of  1885,  when  David  Miles,  a  brother  of 
the  testatrix,  and  one  of  the  residuary  legatees,  sent  for  the  will; 
and,  in  pursuance  of  his  request,  Charles  Miles  sent  said  will  to 
said  David.  Shortly  after  the  will  was  so  sent  by  Charles  Miles 
to  David  Miles,  the  testatrix  handed  to  David  Miles  an  envelope, 
upon  the  outside  of  which  was  written,  'Diana  Miles*  will,*  and 
said  to  him,  *  There  is  my  will.'  As  she  handed  the  will  to  David, 
he  said  to  her,  *  Are  you  satisfied  with  it  now  T  and  she  replied, 
'Yes.'  It  did  not  further  appear  in  evidence  how  or  when  or  for 
what  purpose  the  testatrix  had  received  said  will  from  David  Miles 
after  he  had  received  it  from  Charles  Miles,  as  aforesaid.     From 
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that  time  the  will  remainec]  in  the  possession  of  said  David  Milea, 
until  his  death,  in  December,  1886.  A  few  days  after  the  death 
of  David  Miles,  at  the  request  of  the  testatrix,  the  will  was  de- 
livered to  Henry  C.  Miles,  a  brother  of  the  testatrix,  who  from 
that  time  kept  it  in  his  possession,  until  it  was  filed  in  the  Court 
of  Probate  by  said  Henry  0.  Miles,  in  February,  1892.  The 
erasures  in  question  were  made  prior  to  delivery  of  the  will  to 
Henry  0.  Miles,  after  the  death  of  David,  aforesaid."  They  were 
not  ma  le  prior  to  the  lime  the  will  was  sent  by  Charles  Miles  ta 
David  Miles,  in  1885.  "  In  the  fall  of  1881,  said  Henry  C.  Miles, 
who  had  procured  a  copy  of  said  will,  said  to  the  testatrix:  *By 
your  will,  you  have  given  my  brother  Charles'  family  twenty-four 
shares  of  the  New  York  and  New  Haven  Railroad  stock,  and  you 
have  given  brother  David  and  myself  eight.'  Tbe  testatrix  re- 
plied: *  I  won't  have  it  so;  I  will  scratsh  it  out*"  The  court,, 
reciting  these  facts,  added :  *^  From  the  appearance  of  said  erasures^ 
and  from  all  the  facts  aforesaid,  I  believe  that  said  erasures, 
though  made  at  the  request  of  the  testatrix,  and  for  tlie  purpose 
of  revoking  the  provision  of  the  will  over  which  said  lines  were 
drawn,  were  not  made  by  the  testatrix  herself."  We  discover 
nothing  in  these  facts  which  raises  what  may  be  called  a  ^Megal 
presumption  "  in  favor  of  the  appellants,  if  by<that  term  was  meant 
anything  more  than  that  such  facts,  or  some  of  them,  have  a 
recognized  and  declared  probative  weight,  sufficient  under  some 
circumstauces  to  establish  a  prima  facie  case.  Concerning  such 
**  presumptions,"  so  called,  there  is  in  the  books  an  infinite  variety 
and  contrariety  of  statement  But  it  is  useless  here  to  enter  into 
a  discussion  of  the  matter,  for,  upon  the  record  before  us,  we  can 
see  no  reason  to  think  the  trial  court  failed  to  give  to  each  item 
of  evidence  its  full  weight,  whether  naturally  pertaining  or  arbi- 
trarily attached  to  it  by  the  law.  It  was  the  duty  of  the  court  to 
weigh  all  the  evidence,  and  we  cannot  say  that  it  did  not  do  so, 
and  ct)rrectly.  In  other  words,  if  the  appellants  meant  by  their 
claim  that  facts  found  were  sufficient,  as  a  matter  of  law,  to  estab- 
lish conclusively,  irrefutably,  the  fact  that  the  testatrix  either  her- 
self made  such  erasures,  or  caused  the  same  to  be  made  in  her 
presence,  such  claim  is  not  correct,  and  no  authority  has  beea 
dted  or  exists  anywhere  to  support  such  claim.     But  if  it  is  only 
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meant  tbat  such  facts  shift,  satisfy,  or  discharge  a  burden,  casting 
it- upon  the  other  side,  not  to  prove  the  contrary,  but  to  disprove 
or  overcome  that, — not  to  establish  a  negative,  but  to  overcome 
an  affirmative, — we  cannot  say,  nor  do  we  believe,  that  the  court 
below  considered  or  acted  otherwise  than  with  the  same  view. 

It  was  further  claimed  by  the  appellees,  as  we  have  seen,  that  a 
portion  of  a  will  could  not  be  revoked  in  the  manner  considered. 
If  this  be  correct,  it  in  itself  furnishes  a  full  justilication  of  the  de- 
cision of  the  court  below.  For  the  reason  already  stated,  we  do 
not  need  to  place  our  decision  upon  this  ground ;  yet  we  ought 
not  to  pass  it  by  without  some  reference  and  consideration.  It 
would  perhaps  be  too  strict  a  construction  of  the  statute  referred 
to  if  we  held  that  under  no  circumstances  could  there  exist  a  partial 
revocation  of  a  will  or  codicil,  effected  by  burning,  canceling,  tearing, 
or  obliteration ;  that  such  revocation  must  extend  to  the  whole  in- 
strument, and  be  operative  to  revoke  the  whole,  or  be  without 
cflEect  Such  a  construction  has,  indeed,  been  given  to  very  simi- 
lar statutory  provisions  in  several  other  jurisdictions.  But  proba- 
bly the  weight  of  authority  upon  the  question  is  otherwise.  The  en* 
tire  subject  is  most  exhaustively  and  ably  treated  in  a  note  to  the 
case  of  Oraham  v.  flw7'c/i  ([Minn.]  28  Am.  St.  Rep.  344;  s,  c.  49 
N.  W.  697).  But,  on  the  other  hand,  if  we  were  to  declare,  fol- 
lowing the  language  of  the  opinion  often  cited  in  Bijelow  v.  Gilloit 
(123  Mass.  102)  that  the  authority  to  revoke  an  entire  will  includetl 
tlie  lesser  power  to  revoke  any  portion  of  it  only,  and  to  stop  there, 
as  the  court  of  Massachusetts  doe.^,  it  seems  to  us  that  an  inference 
niigiit  be  drawn  that  would  extend  entirely  too  far;  for  if  such 
conclusion,  looking  at  tlie  statute  in  question  alone,  might  be  drawn, 
there  is  another  statute,  appearing  upon  the  same  page  of  the  Gen- 
eral Statutes  (namely,  section  538),  providini?  how  wills  must  be 
executed.  It  a  case  arises  which  is  simply  and  purely  one  of 
revocation,  section  538  will  not  apply.  But,  if  such  revocation 
involves  alteration,  it  certainly  must  apply.  The  difference  in 
meaning  between  the  two  terms  is  aptly  stated  by  Mellish,  L.  J., 
in  Swlnion  v.  Bailey  (45  L.  J.  Excii.  427),  where  a  te:?tator,  by  his 
will,  had  devised  his  real  estate  to  E,  *'  her  hei»-s  and  assitrns,  for- 
ever."  He  subseqnently  obliterated  these  words  with  j)en  and 
ink.      The   judge   said    (429j:     *' The  difference    between  revo- 
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cation  and  alteration  seems  to  me  to  be  this:  If  what  is  done 
simply  takes  away  what  was  given  before,  or  a  part  of  what  was 
given  before,  then  it  is  revocation  ;  but  if  it  gives  something  in  ad- 
dition, or  gives  something  else,  then  it  is  more  than  revocation, 
and  cannot  be  done  by  mere  obliteration.*'  In  Eschbach  v.  Gollina 
{61  Md.  478),  is  an  able  discussion  of  this  matter.  In  that  case  the 
•eflfect  of  erasures  was  to  enlarge  the  estates  of  the  devisees  from 
life  estates  to  fees.  The  court  held  such  erasures  inoperative,  under 
a  statute  which  provided  that  a  will,  or  any  clause  thereof,  might 
be  revoked  by  cancellation.  The  court  said  (499):  "The 
will  has  not  been  revoked ;  it  has  been  altered.  It  cannot  be  sup* 
posed  that  when  the  legislature  uses  the  word  *revocation,*  it  is  to 
be  construed  to  mean  *  mutation.'  »  »  *  When,  by  the 
obliteration  of  certain  words,  a  dififerent  meaning  is  imparted,  there 
is  not  a  mere  revocation.  There  is  something  more  than  the 
destruction  of  that  which  hns  been  antecedently  done.  There  is 
a  transmutation  by  which  a  new  clause. is  created.  There  is  another 
and  a  distinct  testamentary  disposition,  which  must  be  authentic 
cated  by  the  observance  of  the  statutory  requirements.'*  The  court 
gives,  as  an  illustration  of  how  fully  such  a  transmutation  might 
be  made  by  mere  erasures,  this  example:  Suppose  the  original 
wonls  were:  **  To  my  son  William  I  give  nothing,  and  give  all 
my  estate  to  my  son  John."  The  will  with  no  addition,  could  be 
made  to.read  :  "  To  my  son  William  I  give  all  my  estate."  This 
may  seem  an  extreme  illustration,  but  probably  there  are  few  wills 
made  of  any  considerable  length  in  which  alterations  in  meaning, 
by  mere  erasure,  could  not  be  effected,  as  objectionable,  if  not  as 
marked  as  this.  Indeed,  without  holding  that  there  are  none,  it 
seems  to  us  that  there  are  few  cases  that  could  arise  where  the  re* 
vocation  of  a  portion  only  of  a  will  would  not  operate  to  alter  other 
portions  of  it.  If  an  entire  clause — meaning  by  that  word  one  of 
those  distinct  and  generally  numbered  subdivisions  into  which 
wills  are  frequently  aparted,  or  an  entire  unconnected  provision 
making  disposition  of  property — be  erased  or  canceled,  and  what 
was  thus  disposed  of  becomes  intestate,  it  may  be  said  that  there 
is  a  revocation,  and  nothing  more. 

The  same  thing  has  been  affirmed  by  some  courts  where,  instead 

of  such  intestacy,  the  property  passes  into  a  prescribed  residuum. 
Vol  11-29 
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But  this  appears  to  us  to  be  more  questionable.  The  residuary 
devisee  or  legatee  takes  by  virtue  of  the  will,  defeating  the  heir, 
and  betakes  by  force  of  the  alteration  what  he  did  not  take  with- 
out it.  The  mischief  seems  the  same.  The  distinction  is  more 
a[)parent  than  the  diflEerence.  Take  the  very  case  before  us: 
There  were  orginally  two  clauses.  One  disposed  of  certain  stock, 
the  other,  of  the  balance  of  the  estate.  By  revoking  the  first,  there 
ceased  to  be  any  residue,  unless  the  estate  in  its  entirety  can  be  so 
styled.  But  look  at  the  object  of  the  change.  Was  it  revocation, 
or  was  it  alteration  ?  One  of  the  brothers  of  the  testatrix  procured 
a  copy  of  the  will  from  another  brother,  who  had  it  in  his  posses- 
sion. He  was  apparently  curious  until  he  knew  its  contents,  and 
dissatisfied  when  he  learned  them.  He  said  to  his  sister:  '*By 
your  will,  you  have  given  my  brother  Charles'  family  twenty-four 
shares  of  the  New  York  and  New  Haven  Railroad  stock,  and  you 
have  given  my  brother  David  and  myself  eight."  She  said :  **  I 
won't  have  it  so ;  I  will  scratch  it  out"  What  was  this  interested 
brother's  motive  ?  To  defeat  his  nieces  of  their  legacies  ?  Or  wns 
it  rather  to  increase  his  own  7  What  would  the  old  ladv  "not 
have  so '7  That  her  nieces  should  be  remembered,  or  that  the 
families  of  those  brothers  should  be  treated  unequally?  Ii  seems 
lo  us  the  answer  is  obvious,  and  that,  to  all  just  intents  and  pur- 
poses, here  was  not  merely  revocation,  but  substitution ;  not  de- 
struction, but  reconstruction;  a  '^scratching  out,"  indeed^  but  one 
equivalent  to  a  writing  in;  the  making  of  a  new  testamentary 
disposition  and  in  a  manner  not  permitted  by  law, — a  law  passed 
in  the  interest  of  public  policy,  the  wisdom  of  which  such  a  case 
as  the  present  abundantly  demonstrates.  There  is  no  error.  The 
other  judges  concurred. 
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Chesebro  vs.  Palmer  et  cU. 

[Sapreme  Court  of  Errors  of  Conoecticut,  June  25,  1896;  68  Conn.  207,  86 

Atl.  Rep.  42.] 

Wills — ^Construction — QuALirr  of  estate  conveyed. 

1.  Testator  devised  to  one  G.,  his  heirs  and  assigns,  all  his  real  estate,  and  pro- 
vided that  if  the  beneficiary  died  without  leaving  children  lawfully  begotten 
then,  and  in  that  event,  the  said  real  estate  so  devised  should  go  to  one  D. 
Held,  that  G.  was  merely  a  tenant  in  tail  and  not  entitled  to  tlie  absolute 
fee  of  the  property. 

9L  This  result  directly  flows  from  the  principle  of  real  property  law  providing  in 
all  cases  that  where  the  limitation  over  on  the  death  of  the  first  devisee  is 
in  case  of  his  death  without  issue,  the  estate  in  the  first  devisee  is  limited  to 
aji  estate  tail,  and,  in  such  case,  the  time  of  death  referred  to  must  neces- 
sarily be  after  that  of  the  testator.  This  rule,  however,  will  always  yield 
to  a  clearly  expressed  intent  calling  for  a  different  construction. 

Cask  reserved  for  the  determination  of  the  full  bench  by  order 
of  the  Superior  Court  sitting  at  a  term  held  in  and  for  the  county 
of  New  London. 

Amicable  suit  by  George  L.  Chesebro  and  others  against  Peter 
P.  Palmer  and  others  for  specific  performance.  Case  reserved. 
Judgment  advised  for  defendant 

Albert  B.  Crafts^  for  George  K  Chesebro  et  al 

Hadlai  A.  Hull  and  William  '  F  M,  Rogers^  for  Gideon  P. 
Chesebro. 

Charles  Perrin,  for  Peter  P.  Palmer. 

Hamersley,  J. — ^The  plaintiflE  s  ownership  of  a  fee  simple  in  the 
land  he  covenanted  to  convey  to  the  defendant  is  the  only  question 
involved  in  this  case;  and  that  question  must  be  determined  by 
the  construction  of  the  third  section  of  his  uncle*s  will,  which  reads 
as  follows:  "1  give  and  bequeath  to  George  Lasher  Chesebro, 
Bon  of  Gideon  P.  Chesebro,  after  the  decease  of  my  wife,  my  house 
and  buildings,  also  all  my  real  estate,  viz. :  All  my  lands,  wherever 
situated,  together  with  any  and  all  estate,  right  or  interest  in  lands 
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which  I  may  acquire  after  the  date  of  this  will  to  him,  his  heire 
and  assigns  forever.  Yet  it  is  my  will  that  if  the  said  George 
Lasher  Chesebro  dies  leaving  no  heirs,  lawfully  begotten,  then  in 
that  case  I  give  the  above  bequests  to  Daniel  Frost  Chesebro,  son 
of  Gideon  P.  Chesebro,  to  him  his  heirs  and  assigns  forever.  If 
the  said  Daniel  Frost  Chesebro  dies  leaving  no  heirs,  lawfully  be- 
gotten, then  I  give  the  above  bequest  to  Gideon  P.  Chesebro,  to 
him,  his  heirs  and  assigns  forever.  " 

It  is  evident,  from  every  part  of  the  will,  that  the  testator,  or 
whoever  may  have  been  the  draftsman,  not  only  endeavored  to  use 
legal  terms  without  any  definite  notion  of  their  technical  meaning, 
but  was  also  unskilled  in  grammatical  construction  and  the  ac- 
curate use  of  ordinary  languaga  Remembering  this,  and  taking 
as  nearly  as  possible  the  standpoint  of  such  a  writer  who  is  try- 
ing to  express  the  apparent  wishes  of  the  testator,  we  think  that, 
as  here  used,  the  phrase,  "  I  give  to  George,  after  the  decease 
of  my  wife,  all  my  real  estate,  to  him,  his  heirs  and  assigns  forever," 
means,  "  I  give  my  real  estate  to  George,  subject  to  the  life  estate 
of  my  wife,'*  and,  whether  or  not  tlie  absolute  estate  is  limited  to  a 
fee  tail  by  the  following  provision,  the  estate  devised  vests  in  George 
at  the  death  of  the  testator.  In  the  preceding  section,  the  life  es- 
tate is  fjfiven  to  the  wife;  and  even  in  the  absence  of  that  provi- 
sion the  words  would,  by  implication,  give  the  wife  a  life  estate. 
In  such  a  case  and  in  tlie  absence  of  any  provision  or  circumstance 
clearly  showing  a  contrary  intent,  a  devisee  of  the  remainder  takes 
a  vested  interest  {Austin  v.  Bristol^  40  Conn.  120,  133 ;  Fanmm 
V.  Famam,  53  id.  261,  278,  2  Atl.  325,  and  5  Atl.  682.)  Tliat 
the  phrase,  "If  the  said  George  dies  leaving  no  heirs  lawfully 
begotten,  "  means,  "  leaving  no  lawful  heirs  of  his  body.  "  Tiiat 
the  phrase,  "  Then  in  that  case  I  give  the  above  bequests  to 
Daniel  Frost  Chesebro,  to  him,  his  heirs  and  a-^signs  forever," 
means,  "In  that  case  I  give  the  said  real  estate  to  Daniel  Frost 
Chesebro."  A  bequest  means  something  left  by  will,  and  the 
"above  bequests"  must  mean  the  buildings  and  land  above 
mentioned  as  left  by  will  toGeorga  That  the  phrase,  "I  give 
the  above  bequasts  to  Daniel,  "  or,  "I  give  the  al)ove  bequest  to 
Gideon,  "  is  used  with  no  technical  meaning,  bat  is  simply  an 
awkward  form,  natural  to  the  draftsman,  for  expressing  the  testa* 
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tor^s  wish  that  the  land  should  go  to  Daniel,  and  then  to  Gideon, 
only  in  case  of  the  failure  of  George  to  leave  issue  surviving  him. 
Beading  the  section  thus,  the  force  of  the  expression  in  the  first 
clause  to  pass  a  fee  simple  is  restrained  by  the  provision,  in  the 
clause  immediately  following,  that  in  case  of  the  death  of  George 
without  lawful  heirs  of  his  body  the  estate  shall  go  to  Daniel,  and 
George  takes  an  estate  tail  by  implication.  {Hudson  v.  Wadsworth^ 
8  Cona  847,  857 ;  Comstock  v.  Oomstock,  28  id.  849,  852 ;  Sl 
John  V.  Dann,  66  id.  401,  407,  84  Atl.  110;  1  Swift's  Dig. 
140.) 

The  claim,  made  for  the  plaintiff,  that  the  death  of  Geoige, 
referred  to,  is  his  death  before  that  of  the  testator  or  of  the  widow, 
is  not  tenable.  The  general  guide  for  determining  the  meaning 
of  any  particular  will,  in  speaking  of  the  death  oE  a  devisee,  with- 
out explicitly  stating  whether  the  death  intended  is  death  under 
all  circumstances,  or  a  death  before  that  of  the  testator  or  of.a  life 
tenant  of  the  property  devised,  is  uniformly  recognized.  Where 
there  is  simply  a  devise  to  A.,  and  in  case  of  his  death  to  B.,  the 
time  of  death  referred  to  is,  in  the  absence  of  any  qualifying  words 
or  provisions  in  other  parts  of  the  will,  so  obviously  during  the 
life  of  the  testator,  that  such  construction  is  always  adopted,  and 
upon  A.'s  surviving  the  testator  he  takes  an  absolute  estate.  In 
such  case  the  intent  is  clear  to  refer  to  death  under  the  one  cir* 
cumstance  of  dying  before  the  testator,  and  not  to  death  under  all 
ciicumstancea  But  that  inference  does  not  hold  good  when  all 
the  provisions  of  the  will  make  apparent  an  intent  of  the  testator 
.  to  refer  to  death  under  all  circumstances.  (  Webh  v.  Liiies^  67 
Conn.  154,  17  AtL  90;  Johnes  v.  Beers,  57  Conn.  295,  299,  18 
Atl.  100.)  On  the  other  hand,  where  the  limitation  over  on  the 
death  of  tbe  first  devisee  is  in  case  of  his  death  without  issue,  by 
a  settled  rule,  based  also  on  inherent  evidence  of  intent,  the  estate 
in  the  first  devisee  is  limited  to  an  estate  tail,  and  in  such  case  the 
time  of  death  referred  to  must  necessarily  be  death  after  chat  of 
the  testator.  Here,  too,  if  all  the  provisions  of  the  will  clearly 
indicate  a  different  intent,  the  usual  construction  must  give 
way  to  the  actual  intent;  but  the  results  reached  in  cases  where 
such  controlling  intent  has  been  found  must  be  regarded  rather  as 
illustrative  of  the  application  of  a  general  rule  to  special  cases, 
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which,  in  the  nature  of  things,  are  rarely  exactly  duplicated,  than 
as  precedents  which  may  safely  be  developed  through  the  process 
of  analogy.  And,  indeed,  the  reports  not  infrequently  fail  to 
disclose  all  the  elements  that  a£Eected  the  special  result 

In  White  v.  White  (52  Conn.  518)  there  was  a  l)equest  to  several 
children,  and,  in  the  event  of  none  of  them  having  issue,  a  gift 
over.  The  court,  in  holding  that  the  children  took  an  absolute 
estate  upon  surviving  the  testator,  relied  on  provisions  of  the  will 
which  made  it  cerUiin  that  such  was  the  actual  intent  In  Coe  v. 
James  (54  Conn.  511,  612,  9  Atl.  892),  after  a  gift  to  the  testator's 
grandchildren,  the  will  provided  that,  in  case  they  had  descend* 
ants,  their  respective  sliares  should  go  to  their  descendants,  and,  in 
case  of  death  without  issue,  to  other  members  of  the  family. 
Here  the  language  of  tlie  provision  itself  fairly,  if  not  clearly,  re- 
ferred to  death  during  the  testator's  lifa  In  Phelps  v.  Bobbins  (40 
Conn.  250,  267),  there  was  a  bequest  to  the  testator's  two  chil- 
dren, *'  and,  if  either  shall  die  leaving  issue,"  his  portion  was  to 
go  to  such  issua  The  court  held  that  such  language  generally 
creates  an  estate  tail,  but  that  tlie  whole  will  showed  a  different 
intent;  that  is,  in  aise  either  child  died  before  the  testator  leaving 
issue,  to  give  its  portion  to  such  grandchildren,  and  so  prevent  a 
failure  of  the  devise  to  their  injury.  In  Bullock  v.  Seymour  (38 
Coim.  289),  the  bequest  was  to  the  testators  son  William,  ''and, 
in  case  he  should  die  without  children  or  their  legal  representa- 
tives," then  to  the  testator's  legal  heira  The  court  held  that 
William  did  not  take  an  estate  tail,  but  a  fee  defeasible  on  his 
dying  without  children  at  the  time  of  his  death,  which  became, 
indefeasible  on  the  birth  of  a  child.  In  Turrill  v.  Nbrt/irop  (51 
Conn.  88),  the  gift  was  to  the  testator's  adopted  son  Gail,  and,  if 
he  ''shall  die  without  issue  who  can  inherit,''  then  to  the  testa- 
tor's brothers  and  sisters.  The  court  held  that  ''  without  issue 
who  can  inherit"  was  equivalent  to  " heirs  of  his  body  lawfully 
begotten";  that  Gad  did  not  take  a  fee  simple  defeasible  upon 
death  without  issue  and  indefeasible  on  birth  of  a  child,  but  did 
take  an  estate  in  fee  tail ;  and  that  its  decision  did  not  conflict 
with  Bullock  V.  Seymour  (stipra),  because  in  that  case  the  court 
"puts  its  decision  upon  the  manifest  intent  of  the  testator,  which 
it  very  properly  makes  the  law  of  the  case."     Turrill  v.  Northrop 
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{supra)j  assumes  that  the  ordinary  legal  import  of  language  8ub« 
stantiallj  like  that  under  construction,  taken  by  itself,  limits  the 
devise  in  fee  simple  to  an  estate  tail,  and  that  such  language 
should  be  so  construed  unless  inconsistent  with  the  manifest  intent 
of  the  testator,  which  is  the  law  of  each  casa  In  Ihirner  v.  BaU 
four  (62  Conn.  89,  92,  25  Atl.  448),  the  testator  in  oiic  clause 
devises  land  for  life  to  his  son  David,  w'th  remainder  to  Robert* 
who  was  the  child  of  another  son,  and  m  a  subsequent  and  inde- 
pendent clause  says  that,  in  case  Robert  dies  leaving  no  i&sue,  he 
devises  the  land  to  his  (the  testator's)  six  children.  The  only 
practical  question  was  whether  the  devise  over  was  void  as  being 
the  limitation  of  a  fee  upon  an  express  fea  The  court  held  that 
the  actual  intent,  clearly  expressed  under  all  the  circumstances, 
was  to  give  Robert  either  a  remainder  on  the  condition  of  his 
surviving  the  life  tenant,  or  a  vested  remainder  which  was  de^ 
feated  by  his  prior  death.  In  SL  John  v.  Dann  (66  Conn.  401, 
407,  84  Atl.  110),  the  gift  was  to  the  te;)tators  wife  for  life,  on  her 
death  to  his  son  Charles,  and  in  case  he  should  die  without  issue, 
to  the  children  of  the  testator's  son  Georga  The  court  held  that 
Charles  took  an  estate  tail,  and  that  the  question  whether  a  limi- 
tation over  in  case  of  the  death  of  a  devisee  without  issue  refers 
only  to  the  occurrence  of  the  death  before  that  of  the  testator  "  is 
always  one  to  be  determined  in  view  of  all  the  provisions  of  the 
particular  will  under  consideration,  and  the  circumstances  sur- 
rounding the  testator." 

It  is  unnecessary  to  cite  further  examples.  The  cases,  even  if 
they  may  apparently  differ  in  the  application,  are  all  consistent 
with  the  principle  that  the  governing  intent  of  the  testator  is  an 
intent  expressed  in  the  will  consistently  with  the  rules  of  law ; 
that  the  meaning  of  language  used  cannot  be  determined  by  an 
arbitrary  rule  of  legal  definition,  but  depends  in  each  case  on 
the  peculiar  provisions  and  characteristics  of  the  special  will, 
which  must  to  a  large  extent  be  its  own  interpreter,  as  well  as  on 
the  circumstances  surrounding  the  testator;  and  that  the  qualifi- 
cation  of  words  apt  for  devising  a  fee  simple,  by  following  words 
disposing  of  the  estate  on  the  death  of  the  devisee  in  such  terms 
28  imply  an  interest  in  the  heira  of  his  body,  limits  the  fee  devised 
to  a  fcQ  tail,  and  defines  the  death  of  the  first  devisee  as  his  death 
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under  the  oircumstances,  unless  such  meaning  conflicts  with  other 
provisix^as  of  the  will  and  the  surrounding  circumstancea 

The  pi'esent  case  raises  a  main  question  different  from  that 
in  Turner  y.  Balfour  {supra),  and  the  special  facts  in  the  two 
cases  are  unlike  in  essential  features.  It  diSera  from  several  other 
cases,  in  that  the  testator,  while  intending  to  benefit  the  cliildren 
of  his  nephew,  makes  no  provision  for  them  in  case  of  a  failure  of 
the  devise  through  the  nephew's  death  before  his  own,  leaving 
issue;  so  that  the  language,  *' without  lawful  heirs  of  his  body/' 
used  in  describing  the  death,  can  have  no  effect  unless  the  death 
referred  to  is  one  occurring  after  that  of  the  testator.  There  are  in 
this  case  no  conflicting  provisions  of  the  will,  or  surrounding  cir- 
cumstances, which  affect  the  intent  to  limit  the  estate  devised  to 
George  to  a  fee  tsiil  which  is  implied  in  the  provision  qualifying 
the  words  of  the  original  devise,  unless,  from  all  the  provisions  of 
the  will,  and  the  meager  statement  of  the  surrounding  circum* 
stances,  it  fairly  appears,  as  the  testamentary  scheme,  that  the  tea* 
tator,  being  without  children  of  his  own,  wished  bis  landed 
property  to  be  secured  to  heirs  of  his  brother,  and,  if  possible, 
through  one  of  the  two  sons  named,  and  so,  after  providing  for 
his  wife  by  an  absolute  gift  of  his  personal  property  and  a  life 
interest  in  his  land,  gave  the  wiiole  remainder  in  fee  tail  to 
George,  and  then  to  Daniel,  and,  in  the  case  of  failure  of  issue  in 
both  sons,  to  his  brother.  If  such  wish  may  properly  be  inferred, 
it  confirms  the  primary  meaning  of  the  clause  in  dispute.  No 
other  meaning  is  apparent 

The  construction  of  the  will  is  involved  only  so  far  as  it  affects 
the  present  title  of  George.  He  does  not  now  own  an  estate  in  fee 
simple,  and  therefore  Palmer  was  not  bound  to  accept  the  deed 
tendered  and  pay  the  price  agreed  upon  for  a  conveyance  in  fee 
simple.  Amicable  suits  are  the  mere  creatures  of  statute  (Gen. 
St  §  1200),  and  must  strictly  follow  the  statutory  provisions. 
We  do  not  mean  to  intimate  that  Gideon  P.  Ohcsebro  was  properly 
summoned  into  court  after  this  suit  had  been  entered,  but  the 
record  shows  that  he  subsequently  voluntarily  became  a  party  to 
the  agreed  case,  and  no  question  as  to  the  procedure  is  before  ua 
The  Superior  Court  is  a<l vised  to  render  judgment  for  the  defend- 
aut     The  other  judges  concurred. 
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Brandes  vs.  Carpenter. 

[Supreme  Court  of  MiDuesota,  May  27,  1897;  71  N.  W.  Rep.  402.] 

Guardians— Accounting— Lache& 

iL  ward  failed  for  twenty-two  years  after  alie  attained  her  majority  to  take  any 
steps  to  compel  her  former  guardian  to  render  and  settle  his  account  in  the 
Probate  Court,  or  turn  over  the  property  in  his  possession.   This  delay  was. 
Dot  explained  or  excused.     During  all  this  time  there  was  nothing  done  on 
part  of  either  the  ward,  the  guardian,  or  the  sureties  on  his  bond  by  way 
of  a  recognitiou  or  admission  of  the  guardianship  as  a  subsisting  or  un- 
discharged trust.     In  the  meantime  one  of  the  sureties  on  the  guardian's 
bond  had  died  (nine  years  before  suit  on  the  bond),  and  from  the  facts, 
disclosed  by  the  evidence  presumably  tlie  guardian  had  become  insolvent. 
HiBld,  in  an  action  on  the  guardian's  bond  against  the  surviving  surety » 
brought  by  the  ward  over  twenty-two  years  after  she  came  of  age,  that  her- 
laches,  irrespective  of  any  statute  of  limitation,  was  a  bar  to  her  recovery.. 

(Syllabus  by  the  court.) 

Appeal  from  District  Court,  Hennepin  county. 

Robert  D.  Russell,  Judga 

Action  by  Mary  J.  Brandes  against  Herbert  M.  Carpenter  on  aj. 
guardian's  bond.  There  was  a  finding  for  plaintiff,  and  from  aa 
order  denying  a  new  trial  defendant  appeals.     Reversed. 

James  A.  Kellogg,  for  appellant 

Francis  O,  Burke,  for  respondent 

• 
Mitchell,  J. — The  plaintiff  is  a  Dakota  or  Sioux  mixed  blood; 

born  December  17,  1855,  married  in  1877,  and  has  always  lived 
in  Wisconsin.  During  her  early  childhood,  certain  "  Sioux  half- 
breed  scrip''  was  issued  to  her  under  the  act  of  congress  of  July 
17,  1854.  A  part  of  this  scrip  was,  prior  to  September,  1870  (the 
date  does  not  appear),  located  on  one  hundred  and  twenty  acres  of 
land  in  Morrison  county,  Minn.,which  thereby  became  her  property. 
On  September  14,  1870,  upon  the  petition  of  her  father,  the 
defendant  Farnham  wa*  appointed  guardian  of  her  estate  in  Minne- 

aola  by  the  Probate  Court  of  Morrison  county.   In  February,  1871^ 
Vol.  11—80 
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Farnham,  as  priacipal,  and  the  defendant  Carpenter  and  one 
Lovejoy  (who  died  over  nine  years  ago),  as  sureties,  executed  a 
guardian^s  bond  in  the  statutory  form,  conditioned,  among  other 
things,  that  at  the  expiration  of  his  trust  Far n ham  would  settle 
his  account  with  the  Probate  Court,  and  pay  over  all  the  estate, 
money,  and  effects  in  his  hands  or  due  from  him  on  such  settle- 
ment to  the  person  entitled  to  the  same.  In  April,  1871,  Farnham 
petitioned  the  Probate  Court  for  license  to  sell  the  land  referred 
to.  The  court  granted  the  license.  Tlie  land  was  sold,  the  report 
of  sale  conBrmed,  a  guardian's  deed  executed  in  October,  1871, 
and  recorded  in  August,  1873.  Nothing  more  was  done  or 
attempted  to  be  done  in  the  guardianship  proceedings  until 
December  80,  1895,  when  the  Probate  Court,  upon  petition  of  the 
plaintiff,  cited  Farnham  to  appear  on  the  17th  of  January,  1896, 
and  render  his  account  as  guardian  for  settlement  and  allowance, 
and  to  pay  over  to  plaintiff  the  money  which  he  had  received  on 
sale  of  the  land.  Farnham  failed  to  appear  or  render  any  account, 
and  thereupon  the  court,  upon  proof,  proceeded  to  settle  his 
a3Count,  and  ascertain  the  amount  of  money  which  he  had 
received,  and  rendered  a  decree  adjudging  that  he  was  indebted 
and  should  pay  to  the  plaintiff  the  sum  of  $500, — the  amount  for 
which  the  land  was  sold, — with  interest  from  June  1,  1872. 
Carpenter  was  not  a  partv  to  this  proceeding.  Farnham  having 
failed  to  pay,  the  plaintiff,  in  February,  1896,  brought  this  action 
on  the  guardian's  bond  to  recover  the  amount  adjudged  by  the 
Probate  Court  to  be  due  her.  Carpenter,  the  surviving  surety, 
was  the  only  one  who  interposed  any  defense. 

As  counsel  for  the  defendant  does  not  question  but  that  the 
sureties  on  a  general  guardian's  bond  are  concurrently  liable  with 
the  sureties  on  the  sale  bond  for  the  failure  of  the  guardian  to 
account  for  the  proceeds  of  real  estate  sold  under  license  from  the 
court,  we  have  not  considered  the  point  One  of  Carpenter's 
defenses  was  that  more  than  twenty-one  years  had  elapsed  since  any 
right  of  action  accrued  to  the  plaintiff  against  him.  The  statutory 
limitation  which  would  apply  is  six  years  from  the  time  the  cause 
of  action  accrued.  Plaintiff's  contention  is  that  no  action  on  the 
bond  would  lie  until  the  settlement  of  the  guardian's  account  by 
the  Probate  Court,  and  therefore  the  six  years  would  only   com 
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mence  to  ran  from  that  date.  On  the  other  hand,  the  defendant 
contends  that  the  statute  began  to  run  from  the  time  the  plaintiff 
became  of  age  and  was  emancipated  from  the  guardian,  when  it 
immediately  became  the  duty  of  the  guardian,  under  the  statute, 
"to  render  his  final  account  of  guardianship  to  the  Probate  Cimrt, 
and  turn  over  all  the  property  in  his  possession  belonging  to  the 
ward  to  her,"  at  which  time,  in  case  of  his  failure  to  do  so,  the 
ex-ward  has  the  immediate  right  to  take  steps  to  compel  him  to 
do  so.  The  authorities  upon  this  question  are  conflicting,  and 
leave  it  in  much  doubt  and  confusion.  The  conflict  seems  to  be 
due  in  part  to  differences  in  statutes;  in  part  to  a  difference  of 
opinion  as  to  whether  the  guardian's  bond  is,  in  the  first  instance, 
the  subject  of  a  suit,  or  only  so  upon  a  failure  to  obey  some  order 
or  judgment  of  the  court, — as,  for  example,  to  file  an  account,  or 
to  pay  over  the  amount  ascertained  to  be  due  on  a  settlement  and 
allowance  of  the  account;  and  in  part  to  a  difference  of  opinion  as 
to  whether,  when  a  guardian  fails  to  render  his  account,  and  turn 
over  the  property  in  his  hands,  when  his  ward  becomes  of  age,  this 
default  and  all  subsequent  acts  of  omission  constitute  but  a  con- 
tinuing default,  or  whether  every  subsequent  failure  to  comply 
with  any  order  of  the  court  constitutes  a  new  breach  of  the  con- 
ditions of  the  bond.  Among  the  authorities  on  this  subject  may 
be  cited  SiaU  v.  Henderson  (54  Md  332);  Biddle  v.  Wendell  (87 
Mich.  462);  Finnell  v.  ONeal  (13  Bush,  176);  People  v.  Seelye  (146 
111.  189,  32  N.  E.  458);  Jones  v.  Jones  (91  Ind.  378);  Lane  v. 
Farmer  (11  Lea,  568);  Langston  v.  Shands  (23  S.  C.  149);  Newton 
V.  Hammond  (38  Ohio  St  430).  But  it  is  not  necessary  to  con- 
sider any  of  these  questions,  for  the  reason  that,  even  in  the 
absence  of  any  statute  of  limitation,  the  plaintiff  is  barred  from 
prosecuting  an  action  on  this  bond  against  the  sureties  by  her  own 
gross  and  unexcused  laches.  The  doctrine  is  as  old  as  equity 
itself  that  there  must  be  a  period  beyond  which  human  transactions 
shall  not  be  open  to  judicial  investigation,  even  in  cases  for  which 
no  statutory  limitation  has  been  provided;  and  there  is  a  growmg 
tendency  on  part  of  the  courts  to  extend  the  application  of  this 
rule.  Courts  of  equity,  acting  upon  their  favorite  doctrine  of 
discouraging  stale  demands,  refused  to  interfere  where  there  had 
been  gross  laches  in  prosecuting  rights,  or  long  and  unreasonable 
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acquiescence  in  the  assertion  of  adverse  rights.  The  rule  was  on» 
of  convenience  and  policy,  founded  on  a  necessary  regard  for  tho 
peace  and  security  of  society.  The  principle  is  embodied  in  the 
maxim  that  equity  aids  the  vigilant,  and  not  the  negligent  It  is 
designed  to  promote  diligence  on  the  part  of  suitors,  and  to  dis- 
courage  laches,  and  is  wliolly  independent  of  any  statutory  period 
of  limitation.  When  courts  of  equity  found  a  statute  governing 
actions  at  law  which  was  applicable  to  the  case,  they  adopted  it, 
but  only  by  way  of  analogy;  and  in  tlie  application  of  the  principle 
they  were  not  limited  to  cases  where  they  could  find  an  analogous 
statuta  Wliile  formerly  this  doctrine  was  peculiar  to  courts  of 
equity,  yet,  now  that  tlie  distinction  between  actions  at  law  and 
actions  in  equity  has  been  abolishec],  and  both  forms  of  relief  are 
administered  by  the  same  tribunal,  the  courts  will  apply  this  old 
equity  doctrine  in  any  action,  without  regard  to  whether  it  would 
have  been  of  legal  or  equitable  cognizance  under  the  former 
practice. 

Inasmuch  as  under  our  constitution  tlie  Probate  0.>urt  has 
exclusive  original  jurisdiction  of  the  estates  of  persons  under 
guardianship,  it  is  doubtless  true  that  no  action  on  a  guardian's 
bond  will  lie  until  he  is  called  to  account  by  that  court,  and  has 
defaulted  in  the  performance  of  its  order  or  decree.  But,  it  being^ 
the  duty  of  the  guardian  to  render  his  account  and  turn  over  the 
property  in  his  hands  when  his  ward  comes  of  age,  if  he  fails  to  da 
BO  the  former  ward  has  the  right  to  immediately  set  in  motion 
proceedings  to  compel  him  to  do  so.  It  cannot  be  that  the  cx-ward 
or  his  successors  in  interest  can,  by  omitting  to  take  such  steps, 
extend  indefinitely  the  liability  of  the  sureties  on  the  guunlian's^ 
bonds,  and  of  their  heirs  or  devisees  or  legatees,  until,  perhaps, 
all  the  original  parties  are  dead,  and  the  evidence  lost  It  is  true 
that  the  sureties  themselves  might  compel  their  principal  to  render 
his  account,  and  have  it  settled  and  allowed;  but,  as  a  matter  of 
fact,  they  usually  know  very  little  about  the  state  of  his  accounts, 
or  what  has  come  into  his  hands,  and  trust  to  the  wards  themselves 
lookine  after  their  own  interests  within  a  reasonable  time  after 
they  attain  their  majority.  In  the  present  case,  from  the  time  the 
guardian's  deed  was  executed,  in  October,  1871,  uniil  the  plaintiff 
petitioned  the  'Probate  Court,  in  December,   1895,   to  cite  the 
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guardian  to  render  and  settle  his  account,  there  was  not  a  thing 
done  by  either  the  guardian,  his  sureties,  or  the  plaintiff  which 
amounted  to  a  recognition  or  admission  of  the  guardianship  as  a 
subsisting  and  undischarged  trust  After  the  plaintiff  came  of  age, 
in  December,  1878,  over  twenty  two  yea'-s  elapsed  before  she  made 
a  solitary  effoit  to  inquire  into  or  assert  her  right  to  this  land  or 
its  proceeds,  or  against  her  former  guardian.  This  great  delay 
is  neither  explained  nor  excused  It  is  true  that  she  te3tifie(l  that 
she  never  knew  that  Farnham  had  been  appointed  her  guardian, 
or  had  sold  the  land,  until  she  was  informed  of  the  facts  by  her 
present  attorney,  about  four  months  before  she  commenced  this 
action.  But  she  admits  that  she  knew  that  she  was  entitled  to 
some  scrip,  and  that  it  had  been  issued  to  her,  and  that  it  had 
been  located  on  land  in  Minnesota,  and  that  she  heard  all 
this  when  she  was  a  small  child;  that  it  was  talked  about 
in  her  family  at  that  tima  This  informaiioti  she  had  retiiined 
all  these  years,  and  yet,  so  far  as  appears,  she  had  never 
made  the  least  effort  to  ascertain  where  the  land  was  situated,  or 
what  had  become  of  it  She  was  bound  to  know  the  law  that  the 
land  on' which  the  scrip  was  located  was  her  property,  and  would 
continue  such  until  legally  sold.  It  does  not  appear  that,  if  she 
had  made  any  effort  in  that  direction,  there  would  have  been  any 
difficulty  in  her  ascertaining  where  the  land  was  located ;  and  the 
public  records  in  the  offices  of  the  Probate  Court  and  of  the 
register  of  deeds  would  have  conveyed  full  information  as  to  tiie 
guardianship  proceedings  and  the  sale  of  the  property.  Her  whole 
conduct  during  these  twenty-two  years  clearly  indicates  a  total 
abandonment  of  any  rights  or  claims  which  she  might  have  once 
had.  In  the  meantime  the  defendants  cosurety  has  long  since 
deceased,  and  presumably  his  estate  has  been  fully  administered 
and  distributed,  or  else  he  died  insolvent  And  it  is  also  fair  to 
presume  from  what  the  record  discloses  that  the  principal,  Farn- 
ham, has  become  wholly  insolvent  It  would  be  difficult  to 
conceive  of  a  much  stronger  case  for  the  application  of  the  doctrine 
of  laches  in  favor  of  the  surviving  surety  on  this  guardian's  bonil. 
For  a  case  where  this  doctrine  was  applied  under  similar  circum- 
stances, see  Harrison  v.  Ilcflin  (54  Ala.  552)l 
Order  reversed  and  new  trial  ordered. 
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Crenshaw  ei  al  vs.  Johnson  et  al 

[Supreme  Coon  of  North  Carolina,  March  9,  1897;  120  N.  0.  270,  36  S.  E. 

Rep.  810.] 

Testimony  op  subscribing  witnesses — ^Leading  questions-^ 

Admission  of  improper  evidence. 

1.  The  issue  as  to  whether  a  paper  writing  is  the  will  of  the  decedent  is  made 
up  upon  the  filing  of  a  caveat,  and  it  is  not  necessary  for  the  propoundcrs 
to  file  an  answer. 

8.  A  subscribing  witness  to  a  will  cannot  be  cross-examined  as  to  matters  not 
raised  on  tiie  examination  in  chief. 

8.  Testimony  of  certain  statements  made  by  a  deceased  witness  to  a  will  touch- 
ing the  mental  capacity  of  the  testator  should  be  excluded  as  hearsay 
evidence. 

4.  Leading  questions  are  within  the  discretion  of  the  court,  and  their  admission 

does  not  constitute  reversible  error. 

5.  Although  detached  portions  of  the  judge's  charge  to  the  jury  are  misleading. 

they  will  nit  be  allowed  to  affect  a  reversal  of  the  case,  when  h  appears 
from  express  statements  in  other  portions  of  the  charge  that  the  jury  could 
not  have  been  influenced  or  misled  by  the  error. 

6.  The  admission  of  erroneous  evidence  at  the  trial  will  not  work  a  reversal  on 

appeal,  when  it  appears  that  the  court  told  the  jury  that  they  should  not 
consider  such  evidence,  nor  be  Influenced  by  the  remarks  of  counsel  in 
commenting  on  the  same. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  Granville. 

Hon.  A.  L.  Coble,  Presiding  Judge. 

Winstorij  Fuller  Jk  Biggs^  for  appellants. 

f    Edwards  &  Roysier  and  IF.  M,  Person^  for  appellees. 

Montgomery,  J. — The  will  of  the  decedent,  John  Johnson,  was 
proved  in  common  form;  and,  upon  a  caveat  being  filed,  the  issue 
joined  thereby  was  sent  up  by  the  clerk  to  the  next  term  of  the 
Superior  Court  for  trial.  The  caveators  assigned  as  reasons  why 
the  alleged  will  was  not  the  will  of  the  decedent  (1)  that  he  was 
not,  at  the  time  of  its  execution,  of  sound  mind  and  disposing 
memory;  (2)  that  he  was  und>ily  influenced  in  its  execution  by 
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those  by  whom  he  was  surrounded,  and  especially  by  his  wife,  the 
sole  devisee  and  legatee. 

The  firat  exception  of  the  caveators  was  to  the  ruling  of  his 
honor  that  it  was  not  necessary  for  the  propounders  to  file  an  an- 
swer to  the  caveat  No  answer  was  necessary.  The  issue  as  to 
whether  a  paper  writiiig  is  the  will  of  the  decedent  is  made  up  upon 
the  filing  of  the  caveat     (Eaton,  Forms,  p.  446.) 

The  next  exception  was  to  the  reading  of  the  paper  writing  in 
evidence;  the  caveators  contending  that  the  witness  Wimbish,  who 
was  also  a  subscribing  witness  to  the  script,  had  not  identified  the 
same  as  the  paper  which  was  really  executed  by  the  decedent 
There  is  nothing  in  the  exception.  The  writing  was  shown  to  the 
witness,  and  he  said  that  the  same  was  the  paper  which  the  de-> 
fendant  signed  as  his  will  after  it*  had  been  read  over  to  all  present, 
and  that  the  witness  and  D.  S.  Osborn  (now  deceased),  the  other 
witness  to  the  paper,  signed  the  same  in  the  presence  of  the  de- 
cedent, and  at  his  request  The  witness  Wimbish,  on  cross  exam- 
ination by  the  caveators,  was  asked  what  he  had  said,  when  the 
will  was  proved  before  the  clerk,  as  to  the  mental  capacity  of  the 
decedent  His  honor  properly  refused  to  allow  this  question  to  be 
put  The  witness  had  not  been  asked  on  his  examination  in  chief 
a  word  about  the  mental  condition  of  the  decedent,  nor  on  his 
cross-examination.  The  only  purpose  of  the  question  must  have 
been  to  contradict  the  witness,  and  he  had  made  no  statement 
about  it  one  way  or  another. 

Another  exception  was  to  the  refusal  of  the  court  to  allow  Tay- 
lor, a  witness  for  the  caveators,  to  testify  as  to  what  Osborn,  a  de- 
ceased witness  to  the  execution  of  the  will,  had  told  him  about  the 
mental  condition  of  the  decedent  both  before  and  after  the  execu- 
tion of  the  paper  writing.  His  honor's  ruling  was  connect  The 
testimony  offered  was  nothing  but  hearsay  evidence. 

The  exceptions  from  11  to  27  were  to  the  form  of  questions  put 
to  witnesses  by  the  propounders  to  show  testamentary  capacity. 
They  were  leading,  all  of  them ;  but  the  judge,  in  his  discretion, 
allowed  them  to  be  asked,  and  we  cannot  review  them. 

At  the  close  of  the  evidence  the  caveators  asked  the  court  to 
instruct  the  jury  as  follows:  "(1)  That  there  has  not  been  evidence 
sufficient  to  admit  the  alleged  will  to  probate,  in  that  the  evidence 
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of  F.  B.  Witnbish,  the  subscribing  witness,  is  not  suffioient  to 
-establish  the  due  execution  of  the  same.  (2)  There  is  no  evidence 
in  this  case  that  the  alleged  will  has  been  admitted  to  probate,  and, 
this  being  true,  the  alleged  will  cannot  be  offered  in  evidence  in 
this  suit"  The  court  properly  refused  to  give  the  instructions 
•asked.  As  we  have  already  said,  the  testimony  of  the  witness 
Wimbish  was  sufficient  to  have  the  will  put  in  evidence  for  the 
purpose  of  establishing  its  execution  by  the  decedent  He  identi- 
fied the  paper,  saw  the  decedent  sign  it  after  it  had  been  read  over 
to  him,  and  both  himself  and  Osborn,  the  other  sabscribing  witness, 
•signed  it  in  the  presence  of  the  decedent,  and  at  his  request  The 
probate  of  the  will  before  the  clerk  was  a  matter  totally  immaterial 
in  its  relation  to  the  trial  in  the  Superior  Court  The  result  of  the 
trial  in  the  Superior  Court  was  to  be  the  overthrow  of  the  alleged 
will,  or  its  probate  afresh  in  that  coui*t  There  is  no  merit  in  ex- 
ceptions  30,  31,  32,  33,  and  34 

The  caveators  made  exception  to  that  part  of  his  honor's  charge 
where  he  said  ;  "  Was  he  (said  Johnson)  able  to  understand  what 
he  was  about?  If  so,  then  he  was  of  sound  mind  and  memory, 
within  the  meaning  of  the  law;  if  not,  he  had  not  testamentary 
-capacity.  "  Tliis  exception  was  a  part  of  eight  lines  immediately 
connected  together,  the  whole  reading  as  follows:  **Did  he,  the 
•said  Johnson,  at  the  time  of  the  execution  of  the  script  or  writing 
in  question,  have  suf&cient  mental  capacity  to  understand  the 
nature  and  character  of  tite  property  disposed  of,  to  whom  he  was 
giving  his  property,  and  how  he  was  disposing  of  the  property  ? 
Was  he  able  to  underslantl  what  he  was  about?  If  so,  then  he 
was  of  sound  mind  and  memory,  within  the  meaning  of  the  law  ;  if 
not,  then  he  had  not  testamentary  capacity.  *'  But  if  the  detaclied 
portion  of  the  charge,  which  was  the  subject  of  the  exception,  had 
stood  alone,  and  not  in  conjunction  with  the  other  part,  which  we 
have  quoted  above,  it  would  not  be  error,  or,  if  error,  a  harmless 
one  ;  for  in  other  parts  of  the  charge  his  honor  expressed  himself  to 
the  jury  upon  the  sufficiency  of  testamentary  capacity  in  words 
that  have  stood  the  test  of  our  decisions, — as,  for  instince.  he  told 
them :  "The  law  is  that  to  be  of  sound  and  disposing  mind  and 
memory,  so  as  to  be  capable  of  making  a  valid  will,  the  deceased 
must,   at  the  time  of  executing  the  paper  writing,  have  had  saffi- 
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cient  mental  capacity  to  underatand  the  nature  and  character  of  the 
property  disposed  of,  to  whom  he  was  willing  it,  and  how  he  waa 
disposing  of  his  property."  In  another  place  he  said:  **  If  at 
the  time  he  had  tlie  capacity  to  know  what  he  was  doing,  and  waa 
capable  of  understanding  the  nature  and  character  of  the  propetty 
disposed  of,  to  whom  and  in  wliat  way  he  was  disposing  of  his 
property,  then  his  mental  capacity  would  be  sufficient  "  The  ex- 
ception can  avail  nothing. 

The  court,  in  the  long  and  full  charge  to  the  jury,  among  other 

things,   said  :     "If  the  jury  believe  the  evidence  as  to  the  former 

execution  of  the  alleged  will,  as  explained  in  these  instructions, 

and  that  the  testator  knew  the  contents  of  the  same,  and  if,  after  a 

consideration  of  all  the  evidence  in  the  case,  a  want  of  testamentary 

capacity  in  the  testator  has  not  been  shown,  and  if  it  has  not  been 

ahown  that  undue  influence  was  exerted  upon  the  testator  at  the 

time  of  the  execution  of  the  alleged  will,  then  the  jury  will  answer 

the  issue  *  Yes';  otherwise  *  No. ' "     The  defendant  excepted  to 

that  instruction  on  the  ground  that  it  was  misleading,  and  that  it 

placed  upon  the  caveators  the  burden  of  proving  both  the  want  of 

testamentary  capacity  and  of  undue  influence;  and  they  insisted 

that  the  jury  should  huve  been  instructed  that,  if  the  caveators 

had  shown  either  want  of  testamentary  capacity  or  undue  influence, 

then  the  jury  should  have  found  for  the  caveators.     If  the  charge, 

on  the  wliole,  was  not  so  full  and  clear  on  the  point  to  which  the 

•exception  is  directed,  we  would  have  no  hesitancy  in  ordering  a  new 

trial  for  the  reason  set  out  in  the  exception.     But,  upon  reading 

the  whole  charge,  it  is  perfectly  clear  that  on  this  point  the  jury 

<x)ald  not  have  been  misled.     The  language  used  by  the  judge, 

when  taken  in  connection  with  the  balance  of  the  charge,  was  so 

manifestly  an  inadvertence  that  it  could  have  produced  no  harm. 

He  told  them  over  and  over  again,  in  substance,  at  length,  and  so 

clearly  that  they  could  not  misunderstand  him,  that  testamentary 

incapncity  alone  would  avoid  the  paper  writing  alleged  to  be  the 

will,  and  that  undue  influence  alone,  exerted  by  his  wife  or  any 

other  person,  would  make  the  paper  writing  not  his  will,  but  that 

of  another. 

On  the  argument  one  of  the  counsel  for  the  caveators  com- 
mented  upon  the  failure  of  H.  A.   Crenshaw,  the  person  named 
Vol.  11—81 
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as  executor  in  Uic  will,  to  go  upon  the  stand  as  a  witness  for  tbe 
propoundei's,  to  show  that  the  decedent  had  testamentary  capa- 
city. It  had  been  shown  on  the  trial  that  Crenshaw  was  die 
brother-in-law  of  the  decedent,  and  that  he  delivered  to  the  attor- 
ney who  drew  the  will  a  message  from  decedent  to  prepare  tlie 
will  ill  the  manner  in  which  it  was  drawn.  The  attorney  for  the 
propounders,  in  his  argument  to  tlie  jury,  replied  to  that  of  coun- 
sel [or  the  cavciitors,  and  asserted  that  Crenshaw  was  not  a  com- 
petent witness,  under  section  590  of  the  Code.  [Neither  side  had 
offered  Crenshaw  as  a  witness.  Upon  the  conclusion  of  the  argu- 
ment the  court  took  a  recess  until  next  morning,  when,  upon  its 
being  convened,  the  counsel  for  the  caveatoi-s  submitted  in  writ- 
ing two  instructions  which  they  ciiUed  "special,"  as  follows:  (1) 
"H.  A.  Crenshaw  was  a  competent  witness  in  this  case.  {Halli- 
burton  v.  Oarson,  100  N.  C.  99,  5  S.  K  912.)"  (2)  "Counsel  had 
the  right  to  comment  on  his  not  going  on  tiie  stand."  The  court 
refused  to  give  the  instructions,  and  did  not  advert  to  the  matter 
in  the  charge.  There  was  no  error  in  refusing  these  instructions. 
Crenshaw  had  not  been  tendered  as  a  witness,  and  the  question  of 
his  competency  as  a  witness,  und^  section  590,  could  not  have 
been  raised  in  an  orderly  manner  unless  he  hud  been  so  tendered 
and  his  testimony  objected  to.  If  the  courts  were  compelled,  in 
the  trial  of  jury  causes,  after  argument  begun,  to  stop  and  sub- 
rait  instructions  whenever  opposing  counsel,  in  their  arguments  to 
the  jury,  differed  as  to  questions  of  law  not  raised  in  an  orderly 
way  on  the  trial,  there  would  be  no  end  to  the  controversy.  The 
judge  was  called  upon,  by  the  instructions  prayed  for,  to  decide  a 
question  of  evidence  that  had  not  arisen  in  the  due  course  of  the 
trial, — to  decide  which  one  of  the  attorneys  was  correct  in  his  con- 
struction of  a  section  of  the  code.  As  the  counsel  raised  this 
question  themselves,  out  of  the  due  course  of  the  trial,  they  were 
very  properly  allowed  by  the  court  to  settle  it  among  themselvea 
The  matter  which  gave  rise  to  the  thirty-ninth  and  last  excep- 
tion was  this :  Br.  Taylor,  a  witness  for  the  propounders,  had 
testified  over  the  objection  of  the  caveators^  that  he  was  very 
much  surprised  when  he  heaixl  that  this  suit  was  brought,  and 
that  be  never  dreamed  that  the  testator  was  of  unsound  mind. 
The  court,  in  the  charge,  told  the  jury  that  they  should  not  co?i- 
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aider  Dr.  Taylor's  testimony,  neither  should  they  consider  the  re- 
marks of  counsel  passed  upon  such  excluded  testimony.  The 
caveators  alleged  that  the  ruling  of  the  judge  was  erroneous,  in 
that  after  the  evidence  was  admitted,  and  after  counsel  for  the 
propounders  had  commented  upon  it,  it  was  too  late  to  withdraw 
it  from  the  jury,  because  such  a  course  could  not  but  have  had  the 
effect  of  impressing  the  jury  to  such  a  degree  as  to  make  it  al- 
most impossible  to  counteract  the  effect  by  a  withdrawal  of  the 
evidence.  This  court  has  decided  that  the  judge  has  such  right 
(  Wilson  V.  Manufacturing  Oo.  [at  this  term],  26  S.  E.  629,  and 
cases  there  cited.)  Upon  a  review  of  tlie  whole  case,  we  find  no 
error  which  in  our  opinion  could  have  influenced  the  finding  of 
the  jury,  and  the  judgment  is  affirmed. 


Note.—"  LEADING    QUESTIONS." 

The  general  rule  with  reference  to  leading  questions  is  quite  familiar,  but 
the  precise  definition  of  the  California  Code  of  Civil  Procedure  has  never  re- 
ceived the  publicity  its  merits  entitle  it  to.  ''A  question  which  suggests  to 
the  witness  the  answer  which  the  examining  party  desires  is  denominated  a 
leading  or  suggestive  question.  On  a  direct  examination,  leading  questions 
are  not  allowed,  except  In  the  sound  discretion  of  the  court,  under  special  cir- 
cumstances, making  it  appear  that  the  interests  of  Justice  require  it." 

There  \a  probably  no  rule  of  practice  more  habitually  violated  by  counsel 
in  the  examination  of  witnesses,  than  that  questions  should  not  be  leading. 
It  is  rather  an  exception  to  find  questions  so  framed  as  to  elicit  the  knowledge 
of  witnesses,  without  intimating  the  desire  of  the  examiner.  But  no  one  can 
fail  to  perceive,  that,  when  that  is  done  skilfully,  it  adds  great  weight  to  the 
testimony.  In  New  Hampshire,  it  is  said  that  a  question  to  be  leading  must 
instruct  the  witness  how  to  answer ;  or  put  words  into  liis  mouth  to  be  echoed 
back  ;  or  in  some  way  suggest  the  answer  desired  (Page  v.  Parker,  40  N.  H. 
47) ;  and  that  a  question  calling  for  a  direct  affirmative  or  negative  is  not  lead- 
ing unless  it  suggest  one  more  than  the  other.  (Spear  v.  Richardson,  87  N. 
H.  23.)  The  matter  is  considerably  discussed  in  a  modern  case  in  Pennsyl> 
vania.  (Wilson  v.  McCullough,  23  Pa.  St.  440.)  And  in  another  case 
(Kemmerer  v.  Edelman,  id.  148)  there,  it  was  said  that  an  inquiry,  whether  a 
person  by  name  showed  him  where  the  corner  of  land  was,  is  not  leading. 
It  may  be  in  a  sense  leading,  but  not  within  the  rule  of  exclusion,  since  it  was 
merely  inducement,  and  in  itself  of  no  importance.  It  Is  best  such  questions 
should  be  put  In  a  leading  form  to  save  time.  But  the  main  inquiry,  "  Wliat 
did  be  show  you  as  the  comer  ?"  should  be  left  entirely  to  the  witness.  A 
person  cannot  be  allowed  to  discredit  his  own  witness  by  asking  if  the  account 
now  given  is  the  same  as  that  given  by  him  on  a  former  occasion.    (Sanchea 
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Y.  People,  22  N.  Y.  Ct.  App.  147.)  Nor  can  oue  flssamo,  la  framing  a  ques- 
tion to  Ills  witness,  the  existence  of  facta  not  proved.  (Carpenter  v.  Ambro- 
Bon.  20  111.  170 )  The  presiding  judge  may,  of  course,  interrogate  the  wit- 
nesses in  any  form  aud  to  any  extent  he  muy  deem  important  to  the  en  !8  of 
justice.  (Commonwealth  v.  Galavan,  9  Allen,  271.  1  Greenl.  on  Ev.  [Redf. 
ed.]  476.  See  also  Spear  ▼.  Richardson,  87  N.  H.  28  ;  Floyd  v.  State,  8  Ala. 
511 ;  Kemmerer  v.  £  lelmau,  23  Pa.  St.  143.) 

As  a  general  rule,  leading  questions  are  not  permitted  upon  a  direct  exami- 
nation (see  People  v.  Oyer  &  Terminer  Cl.,  88  N.  Y.  486. 459,  460),  but  the  rule 
Is  relaxed  where  an  omission  of  tlie  witness's  testimony  is  evidently  caused  by 
a  want  f)f  recollection  which  a  sugg  >stion  may  assist  (Cheeney  ▼.  Arnold,  18 
Barb.  484 ;  see  O'Hagan  v.  Dillon,  76  N.  Y.  170),  or  where  the  witness  is  hos- 
tile to  tlie  party  calling  him  (Williams  v.  Eldridge,  1  Hill,  249-255 ;  Great 
Western  Turnp.  Co.  v.  Loomis,  82  N.  Y.  127-189 ;  Bradshaw  v.  Combs,  102 
111.  428).  or  very  igoorant  (Djran  y.  Mullen,  78  111.  842  ;  State  ▼.  Benner,  64 
Me.  267) ;  and  questions,  though  leading  in  form,  are  always  competent, 
when  merely  intended  to  direct  the  attention  of  the  witness  to  the  subject- 
matter  of  his  testimony.    (Lowe  y.  Lowe,  40  Iowa.  220.) 

The  primacy  of  this  rule  cannot  be  questioned,  in  Yiew  of  the  wide  range  of 
authority  which  might  be  cited  in  its  support,  and  it  is  an  equally  well-recog- 
nized rule  of  eridence,  that  leading  questions  tending  to  show  the  prejudice, 
bias,  malice,  ill-will  or  Yindictiveness  of  the  witness  against  either  party  to  the 
suit  may  be  asked  and  answered  without  infringing  upon  any  rights.  Here 
again  the  sound  discretion  of  the  judge  regulates  the  scope  of  the  examination. 
(Batdorff  y.  Farmers'  Nat.  Bank,  61  Pa.  179;  Wallace  y.  Taunton  St.  R.  Co. 
119  Mass.  91;  Schultz  y.  Third  Ayc.  R.  Co.  89  N.  Y.  242.) 

As  we  haYe  previously  seen,  a  question  may  be  leading  in  form  and  still 
unobjectionable,  if  merely  intended  to  direct  the  attention  of  the  witness  to  the 
subject  matter  of  his  testimony.  (Lowe  y.  Lowe,  40  Iowa,  220;  Shields  v. 
Guffey,  9  id.  822.) 

The  pernicious  influence  of  leading  questions  is  most  felt  and  to  be  feared 
when  the  object  of  inquiry  is  to  ascertain  the  details  of  a  conYersation,  admis- 
sion or  agreement,  and  therefore  more  rigor  is  called  for  and  justified  in  con- 
fining the  direct  examination  in  such  cases  to  its  appropriate  rules.  (Per 
Marcy,  J.,  in  People  v.  Mather,  4  Wend.  248.) 

Leading  questions  are  sometimes  eminently  proper  on  direct  examination, 
as,  for  example,  when  it  becomes  necessary  in  an  action  to  prove  the  contents 
of  a  lost  paper,  and  witness  is  called  by  the  plaintiff  on  that  point  In  such 
case  it  is  proper  to  ask  the  witness  to  state  whether  the  paper  in  the  hands  of 
the  witness  is  a  true  copy  of  the  lost  paper.    (A.dams  v.  Harrold,  29  Ind.  198.) 

Where  the  answer  to  a  leading  question,  which  is  objected  to.  does  no  injury 
to  the  party  objecting,  he  cannot  complain  as  to  the  leading  form  of  the  ques- 
tions.   (Bulson  Y.  People,  81  111.  409.) 

Leading  questions  as  we  have  shown  are  such  as  may  be  answered  in  the 
afflrmative  or  negative,  and  suggest  the  desired  answer.  (Mathis  y.  Buford, 
17  Tex.  152.) 

A  question  to  a  witness  is  leading  which  puts  into  his  mouth  the  words 
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to  be  echoed  back,  or  plainly  suggests  the  answer  which  the  party  wishes  to 
get  from  him. 

If  it  is  apparent  that  the  witness  is  in  the  interest  of  the  adverse  party  it  is 
proper  to  permit  the  direct  examination  to  talLe  the  form  of  a  cross-examina- 
tion. 

If  the  question  relates  to  introductory  matter  and  be  designed  only  to  lead 
the  witness  with  the  more  expedition  to  what  is  material  to  the  issue,  it  may 
be  ptit,  though  it  be  leading. 

Putting  the  question  in  the  alternative  form,  as  whether  or  not  a  party  did  a 
certain  act,  specifying  it,  does  not  remove  the  objection  to  its  being  leading. 

It  is  not  allowable  to  put  a  question  which  assumes  a  fact  proved,  which  ia 
not  proved,  even  on  cross-examination.  (People  v.  Mather,  4  Wend.  229-d48; 
Carpenter  v.  Ambroeon,  20  111.  170;  McClay  v.  Hedge,  18  Iowa,  66.) 

Questions  suggesting  the  answer  which  the  person  putting  the  question 
wishes  or  expects  to  receive,  or  suggesting  disputed  facts  as  to  which  the  wit- 
seas  U  to  testify,  must  not,  if  objected  to  by  the  adverse  party,  be  asked  in  an 
examination  in  chief,  or  a  re-examination,  except  with  the  permission  of  the 
court,  but  such  questions  may  be  asked  in  cross-examination.  (Stephen,  Dig. 
art.  128.) 

The  chief  rule  of  practice  relative  to  the  interrogation  of  witnesses  is  that 
which  prohibits  leading  questions,  i,  e.,  questions  which  directly  or  indirectly 
stiggest  to  the  witness  the  answer  he  Is  to  give.  The  rule  is,  that  on  material 
points  the  party  must  not  lead  his  own  witnesses  but  may  lead  those  of  his  ad- 
versary, in  other  words  the  leading  questions  are  allowed  in  cross-examination, 
but  not  in  examination  in  chief.    (State  v.  Benner,  64  Me.  267.) 

It  Is  sometimes  said  that  the  test  of  a  leading  question  is,  whether  an  answer 
to  it  by  '*yes"or  '*no"  would  be  conclusive  upon  the  matter  in  issue,  but 
although  such  questions  undoubtedly  come  within  the  rule,  it  is  by  no  means 
limited  to  them.  Where  "  yes  "  or  '*  no  "  would  bs  conclusive  on  any  part  of 
the  issue,  the  question  would  be  equally  objectionable,  as  if,  on  a  traverse  of 
notice  of  dishonor  of  a  bill  of  exchange  a  witness  were  led  either  as  to  the  fact 
of  giving  the  notice,  or  as  to  tbe  time  when  it  was  given.  So,  leading  questions 
ought  not  to  be  put  when  it  is  sougut  to  prove  material  and  proximate  cir- 
cumstances.   (Best,  Evidence,  Morgan's  notes,  sec.  641.) 

The  various  definitioos  are  the  logical  antecedents  of  the  definition  adopted 
by  the  Midiigan  Supreme  Court,  and  it  is  one  of  the  standing  marvels  of  this 
eatiruuiscussiun  that  science  should  have  waited  for  so  brief  a  definition:  *'  No 
question  is  leading  which  does  not  suggest  an  answer.  "  (Stoudt  v.  Shepherd, 
73  Mich.  688.) 

It  will  be  remembered  that  the  admission  of  leading  questions  is  discre- 
tionary with  the  trial  court.  (State  v.  Chee  €k)ng.  16  Or.  684;  State  v.  Pugsley, 
76  Iowa,  742.) 
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Edens  vs.  Miller  et  al. 

[Supreme  Court  of  Indiana,  March  10,  1897;  46  N.  E.  Rep.  626.] 

Wills  —  TTncertaintibs  in  BouNDARiEa 

L  If  in  a  devise,  the  description  of  the  property  conveyed  is  so  indefinite  as  to 

make  it  impossible  to  determine  the  limits  of  the  conveyance,  the  devise 

will  be  declared  void  for  uncertainty. 
2.  It  is  not  the  office  of  a  description  to  identify  the  land,  but  to  furnish  the 

means  of  identification. 
8.  It  is  the  decided  rule  that  if  the  starting  point  of  a  boundary  line  cannot  be 

identified,  no  sufficient  description  can  be  had. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Warren. 

Hoa  J.  M.  Babb,  Presiding  Justice. 

K  H.  McCahe^  for  appellant 

C.  V.  McAdamSy  for  appellees. 

Hackney,  J. — This  was  an  action  to  quiet  the  title  to  certain 
real  estate,  and  the  questions  for  our  decision  arise  upon  excep- 
tions to  conclusions  of  law  stated  by  the  Circuit  Court  upon  special 
findings  of  fact  From  said  findings  it  appeared  that  in  the  year 
1848  Jesse  Tomlinson  owned  one  hundred  and  sixty  acres  of  land, 
the  R  one-half  of  which  was  the  W.  one-half  of  the  N.  W.  one- 
fourth  of  section  twenty-nine,  etc.  On  the  west  line  of  said  E  one- 
half  he  had  located  a  family  burying  ground,  thirty-nine  feet  and 
a  fraction  east  and  west  by  seventy -eight  feet  and  a  fraction  north 
and  south,  and  about  this  ground  he  had  constructed  a  fence.  By 
his  last  will  he  devised  said  east  eighty  to  his  daughter  Nancy,  and, 
after  the  execution  of  said  will,  he  executed  a  codicil  thereto,  pro- 
viding as  follows:  '•!  hereby  reserve  and  take  out  of  the  devise 
*  *  *  one  acre  of  land,  to  be  kept  as  a  family  burial  ground,  and 
to  be  taken  in  a  square  from  out  of  the  west  side"  of  said  eighty, 
"so  Jis  to  comprise  the  present  burying  c^round  near  the  orchard." 
Nancy  died  the  owner  of  said  eighty  by  virtue  of  said  will  and 
codicil,  and  in  1876  a  commissioner  in  partition  conveyed  said  land 
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to  one  Sberidan,  except!  ng  '*  ihe  right  of  way  of  the  Toledo,  Wabash 
and  Western  R  R  Co.  and  an  acre  of  ground,  heretofore  dedicated 
asn  cemetery.  "  During  Sheridan's  ownership,  and  in  18'79,  with 
his  consent,  heirs  of  Jesse  Tomlinson  enlarged  the  burial  ground, 
as  at  first  inclosed,  by  adding  to  the  east  side  thereof  a  strip  seven 
feet  wide,  and  by  adding  at  the  north  end  thereof  forty  feet  north 
and  south  by  forty-six  feet  and  a  fraction  east  and  west  Sheri- 
dan conveyed  to  Byrd  subject  to  the  reservation  in  the  deed  to 
him,  and  Edens,  in  1872,  received  a  conveyance,  from  and  through 
the  heirs  of  Byrd,  for  said  W.  one-half  eta,  **  containing  seventy- 
five  acres,  more  or  less. ''  In  1395,  and  during  Edens'  ownership, 
said  heirs,  over  the  objection  of  Edens,  again  enlarged  said  burial 
ground,  and  placed  around  it,  as  enlarged,  a  substantial  iron  fence. 
This  enlargement  was  with  a  view  to  taking  in  the  acre  reserved 
from  said  tract  by  said  codicil,  and  the  theory  upon  which  it  was 
outlined  was  to  treat  the  section  line  west  of  the  original  cemetery 
as  the  west  line,  its  length  being  two  hundred  and  seven  feet,  and 
a  point  in  the  center  of  said  line  being  the  center  of  the  west 
line  of  said  original  cemetery.  At  the  north  end  of  said  line,  run- 
ning east,  was  another  line  of  like  length.  On  the  south,  running 
east,  was  another  line,  two  hundred  and  seven  feet  long,  and  said 
two  last  lines  were  connected,  from  the  east<'rly  ends  thereof,  by  a 
line  running  north  and  south  two  hundred  and  six  feet  and  six 
inches. 

ly  is  found  that  the  several  deeds  mentioned  were  recorded 
within  the  proper  time;  that  burials  were  made  in  said  original 
cemetery  before  and  after  the  death  of  said  Tomlinson  ;  that  the 
N.  E.  corner  of  the  orchard  mentioned  in  said  codicil  was,  and  still 
is,  the  &  W.  corner  of  said  original  cemetery,  but  is  located  in 
section  thirty ;  that  all  of  the  ownei*s  of  said  tract  in  section  twenty- 
nine  have,  while  cultivating  the  lands  not  inclosed  by  said  original 
cemetery  fences,  acknowledged  the  rights  of  the  Tomlinson  heirs  to 
an  acre  of  land  in  said  tract  for  cemetery  purposes,  but  said  acre  was 
never  defined  further  than  in  the  said  manner  of  making  said  two  ad- 
ditions. There  are  several  findings  upon  the  subject  of  an  eiuse- 
ment  in  a  way  to  the  cemetery,  but  no  question  is  prasented  upon 
the  conclusion.of  the  trial  court  from  such  findings,  and  we  omit 
them.     The  conclusions  of  law  in  questi.m  were  to  the  effect  tliat 
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'  the  final  addition  correctly  defined  the  aci*e  reserved  to  the  ap* 
peilees  bjr  suid  'jodicil,  that  they  were  entitled  to  the  same  for 
burial  purposes,  anil  that  the  appellant  was  the  owner  of  the  whole 
tract,  subject  to  said  rights  of  the  appellees. 

The  appellant's  contention  is  that  the  reservation  in  the  codicil 
is  void  for  uncertainty,  and  that  the  court  erred  in  concluding  tliat 
the  description  of  the  one  acre,included  within  the  boundaries  created 
by  the  last  addition,  was  correct.  One  proposition  of  the  appellant » 
counsel  is  not  questioned  on  behalf  of  the  appellees,  namely,  that 
a  deed,  devise,  or  reservation  of  real  estate,  the  description  of 
which  is  impossible  of  ascertainment,  is  void.  Such  are  the 
authoritiea  {Goal  Go,  v.  StreitUmier,  139  Ind.  83,  87  N.  R  840 ; 
Wilson  V.  Johnson  [Ind.  Sup.],  38  N.  K  38;  Shoemaker  v.  McAfonigle^ 
86  Ind.  421 ;  Baldwin  v.  Kerlin,  46  id.  426  ;  Buchanan  v.  WhifJiam^ 
86  id.  257;  Lowe  v.  Turpie  [Ind.  Sup],  44  N.  K  25 ;  Tied.  Real 
Prop.  §  827 ;  Hopk.  Real  Prop.  §  473 ;  Jones,  Real  Prop.  844 ; 
Atwoo'i  V.  Gobb,  26  Am.  Dec.  657,  note.)  Nor  can  there  be  any 
doubt  of  the  proposition  relied  upon  by  counsel  for  the  appellees^ 
that  it  is  not  the  office  of  a  description  to  identify  the  land,  but  it 
is  to  furnish  the  means  of  identification.  {Gollins  v  Dresslar^  138 
Ind.  293,  32  N.  E.  883  ;  Works  v.  StaU,  120  Ind.  119,  2  N.  R  127  ; 
Rucker  v.  Steehnan,  73  Ind.  896 ;  Frick  v.  Oodare  [Ind.  Sup.],  42 
N.  R  1016.) 

Upon  these  propositions  the  decision  of  the  trial  court  must 
stand  or  fall.  What  means  of  identification  are  furnished  bv  the 
description  under  consideration?  It  is  said  that  the  west  boundary 
line  can  be  definitely  known  by  the  direction  that  the  one  acre 
shall  comprise  the  original  burial  lot,  which  was  and  is  an  object 
capable  of  definite  location.  The  section  line  dividing  the  two 
eightys  owned  by  the  testator  was  ind  is  the  west  line  of  the  orig- 
inal lot  This  may  be  known  by  the  evidence  of  fences,  and  ita 
location  then  and  now  at  the  northeast  corner  of  an  orchard,  an 
object  capable  of  location.  This  west  line  of  the  lot  was  required 
to  comprise  a  part  of  the  west  line  of  the  acre,  since  the  whole  acre 
was  reserved  from  the  east  eighty,  and  was  required  to  include 
the  original  lot. 

The  difficulty  as  to  the  part  of  the  section  line  which  ahall 
constitute  the  west  line  of  the  acre  h?.s  now  been  reached.     Shall 
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the  north  end  of  it  begin  at  tlie  north  line  of  the  old  lot?  If  bo,  the 
south  end  will  be  one  hundred  and  twenty-eight  feet  south  of  the 
old  lot,  accepting  the  two  hundred  and  seven  feet  as  the  length  of 
the  west  lina  If  the  south  end  of  the  west  line  begins  at  the 
south  end  of  the  old  lot,  the  noilh  end  will  be  one  hundred  and 
twentj-eight  feet  north  of  the  old  lot.  So,  it  will  be  seen,  we  have 
ascertained  the  western  limits  of  the  acre,  but,  when  we  attempt  ta 
locate  the  termini  of  this  line,  we  find  that  they  may  slide  up  and 
down  the  section  line,  subject  to  one  hundred  and  twenty-eight 
variations  of  one  foot  each.  Without  some  direction  from  the 
description  in  the  codicil,  or  some  arbitrary  rule,  the  termini  of  the 
west  line  must  remain  in  hopeless  uncertainty.  Without  the  loca- 
tion of  the  west  line, — the  only  line  of  which  we  have  any  evidence 
in  the  codicil, — we  are  without  the  sliorhtest  guide  to  the  ascer- 
tainment of  the  remaining  three  lines.  It  is  the  decided  rule  that 
if  the  starting  point  of  a  boundary  line  cannot  be  identified,  no 
sufficient  description  may  be  had.  {Le  Franc  v.  Richmond^  5 
Sawy.  601,  Fed.  Cas.  No.  8,209;  Archibald  v.  Davis,  5  Jones  [N. 
C],  322;  Pry  v.  Pry,  109  111.  466;  Deaver  v.  Jones,  114  N.  C. 
649,  19  S.  R  637.) 

It  is  said,  however,  that  the  rule  which  makes  the  center  of  an 
artificial  pond,  a  tree,  a  wall,  a  fence,  a  highway,  or  a  stream  th& 
boundary  line,  where  such  an  object  is  referred  to  as  the  boundary^ 
should  obtain  here.  There  can  be  no  doubt  of  the  rule  referred 
to  (see  Tied.  Beal  Prop.  §  883  et  seq,),  but  its  literal  application 
here  would  extend  the  west  line  of  the  one-acre  tract  through  the 
center,  north  and  south,  of  the  old  lot,  and  exclude  one-half 
thereof,  or  defeat  the  requirement  that  the  one  acre  should  be  in 
the  form  of  a  squara  If  the  rule  should  be  applied,  it  would  give* 
no  aid  to  a  determination  of  the  termini  of  the  west  line,  and  that 
is  the  all-important  inquiry  at  this  tima  It  is  argued,  further, 
that  the  center  of  the  west  line  of  the  old  lot,  by  applying  the  rule 
suggested,  would  become  the  center  between  tlie  two  ends  of  the 
west  line  of  the  acre,  because  of  the  impossibility  of  making  the 
center  of  the  old  lot  the  line  of  the  west  boundary  without  extend- 
ing the  acre  into  the  west  eiglity,  or  excluding  that  part  of  the  old 
lot  west  of  its  center.  This  peculiar  application  of  the  rule  seema 
not  to  be  supported  by  authority,  for  it  requires  the  employment  of 
Vol.  11—82 
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the  rule  oixly  to  arbitrarily  depart  from  it  The  rule,  at  best,  but 
supplies  the  location  of  a  boumlary,  which  is  i*eferred  to  by 
naming  a  fixed  natural  object,  and  does  not  define  the  termini  of 
the  boundary  lina  The  mention  of  the  orchard  in  the  codicil  w&s 
to  identify  and  locate  the  old  lot, — a  location  about  which  we  have 
no  question.  The  quantity — one  acre — is  not  a  matter  of  dispute 
or  doubt,  and  would  give  us  no  trouble  if  we  could  learn  where 
Its  description  should  begin ;  and  the  same  may  be  said  of  the 
requirement  that  the  acre  should  form  a  squara 

Observing  the  authorities  first  cited,  we  find  no  escape  from  the 
conclusion  that  the  description  cannot  be  ascertained  from  the 
codicil,  and  that  a  surveyor  could  not  locate  the  acre  from  any 
evidence  given  by  tlie  codicil.  This  conclusion,  however,  does 
not  defeat  the  claim  of  the  appellees  to  tlie  original  lot,  nor  to  the 
first  addition  thereto.  The  reservation  was  to  comprise  the  old 
lot,  and  its  location,  as  we  have  said,  is  not  in  doubt  The  first 
addition  was  made  with  the  consent  of  the  parlies  owning  the 
eighty  and  those  claiming  the  acra  That  act,  as  far  as  it  located 
and  defined  additional  bDundaries,  was  a  construction  of  the 
reservation,  and  bound  the  parties  to  it  to  that  extent  {MetUirt  v. 
Allen,  139  Ind.  644,  39  N.  E.  239 ;  Wolfe  v.  Dyer,  95  Mo.  545,  8 
S.  W.  551;  Richards  v.  Snide^^,  11  Or.  197,  3  Pac  177;  McNamara 
V.  Seaian,  82  III.  498;  Midford  v.  Le  Franc,  26  Gal.  88;  Smith 
V.  Bradley  [Ky.],  11  S.  W.  370.) 

The  judgment  of  the  lower  court  is  affirmed  as  to  said  original 
lot  and  the  first  addition  thereto,  and  is  reversed  so  far  as  it 
iticluded  lands  without  the  boundaries  of  said  original  lot  and  first 
addition.  As  to  the  easement  in  the  way  included  in  said  judg- 
ment, we  make  no  holding.  The  Circuit  Court  is  directed  to 
restate  its  conclusions  of  law,  and  render  judgment  in  accordance 
with  the  ruling  herein,  and  the  costs  in  this  court  are  directed  to 
be  taxed,  one-half  to  the  appellant,  and  one-half  to  the  appellees, 

McCabe,  J.,  did  not  participate  in  this  decision. 


NoTE.~RULE  OF  CONSTRUCTION  IN  RELATION  TO  BOUNDARIES. 

A  description  of  the  premises  granted  is  sufficient,  if  it  identifies  the  land 
with  reasonable  accuracy.     If  it  is  true  in  part  that  which  is  false  may  be  re- 
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jected  and  full  efifect  will  be  allowed  to  the  conveyance  if  a  sufficiently  accu- 
rate description  remains  to  ascertain  its  application.  Words,  and  even  whole 
paragraphs,  may  be  ignored,  if  inconsistent  with  other  recitals  of  the  insiru- 
ment.  (Litchfield  v.  Co.  of  Webster,  101  U.  S.  775;  White  v.  Lunuing,  98  id. 
5*34.)  But  wlien  the  words  of  a  description  can  be  satisfied,  to  reject  a  part 
would  be  to  give  a  different  interpretation  to  the  form  than  which  the  parties 
have  expressed,  and  therefore  intended,  and  the  rule  that  words  may  be  rejected 
where  they  are  clearly  inconsistent  with  the  rest  of  the  description  is  not  ap- 
plied.   (Sampson  v.  Security  Ins.  Co.,  183  Mass.  49.) 

Specifications  as  to  quantity,  after  a  particular  description  by  courses,  dis- 
tances, boundaries,  etc.,  will  be  held  subject  to  the  controlling  part  of  the  de- 
scription. If  the  grantee  gets  the  distinct  parcel  of  land  bargained  for  he  will 
not  be  heard  to  complain  of  a  deficiency  in  area  in  the  absence  of  positive 
fraud.    (4  Kent,  466;  1  Story  Eq.,  sec.  141.) 

A  general  rule  of  construction  in  relation  to  boundaries,  and  one  which  is 
well  sustained  by  the  authorities,  is  thus  stated  by  Judge  Gray,  in  a  Massachu- 
setU  case  (City  of  Boston  v.  Richardson,  13  Allen  [Mass.],  154):  *'  When- 
ever land  is  described  as  bounded  by  other  land,  or  by  a  building  or  structure, 
the  name  of  which,  according  to  its  legal  and  ordinary  meaning,  includes  the 
title  in  the  land  of  which  it  has  been  ma  ie  a  part,  as  a  house,  a  mill,  a  wharf,  or 
the  like,  the  side  of  the  land  or  structure  referred  to  as  a  boundary  is  the  limit 
of  the  grant;  but  where  the  Ijoundnry  line  is  simply  by  an  object,  whether  nat- 
ural or  artificial,  the  name  of  which  is  used  in  ordinary  speech  as  defining  a 
boundary,  and  not  as  describing  a  title  in  fee,  and  which  does  not  in  its  de- 
scription or  nature  include  the  earth  as  far  down  as  the  grantor  owns,  and  yet 
which  has  width,  as  in  the  case  of  a  street,  a  river,  a  ditch,  a  wall,  a  fence,  a 
tree,  or  a  stake,  the  center  of  the  thing  so  running  over  or  standing  on  the  land 
is  the  line  of  boundary  of  the  lot  granted."  (Motley  v.  Sargent.  119  Mass. 
281.) 

A  deed  or  other  written  contract  is  not  void  for  uncertainty  in  the  descrif)- 
tion  of  the  land  sold  or  conveyed  if,  from  the  words  employed,  the  descrlplioo 
can  be  made  certain  by  extrinsic  evidence  of  facts,  physical  conditions,  mcas« 
urements,  or  monuments  referred  to  in  the  deed.  (1  Devlin,  Deeds,  sec.  1013; 
Smith  V.  Crawford.  81  111.  296;  Rockafeller  v.  Arlington,  91  id.  876;  Choteau 
V.  Jones,  11  id.  800,  50  Am.  Dec.  460;  Lyman  v.  Gedney,  114  III.  395.  65  Am. 
Rep.  871.) 

It  has  been  held  in  a  well  considered  opinion  by  the  Supreme  Court  of  the 
United  States,  that  if  the  land  granted  be  so  inaccurately  described  as  to  render 
its  identity  wholly  uncertain,  the  grant  is  void.  (Boardman  v.  The  Lessees  of 
Reed,  6  Pet.  545.) 

Where  the  boundaries  of  l-ind  are  fixed,  known  and  unquestionable  monu- 
ments, although  neither  courses  nor  distances  nor  the  computed  contents  cor- 
respond, the  monuments  must  govern.  (Alshire  v.  Hulse,  5  Ohio.  534;  Smith 
▼.  Dodge.  2  N.  H.  303;  Jackson  v.  Frost,  5  Cow.  [N.  Y.J  346;  Yates  v.  Vim 
De  Bogert,  56  N.  Y.  526;  Baxter  v.  Evett,  7  T.  B.  Monr.  [Ky.]  333;  Call  v. 
Barker.  12  Me.  325;  Dogan  v.  Seekright.  4  Hen.  &  M.  [Va.]  125;  West  v.  Shnw. 
67  N.  C.  4»9;  Welder  v.  Hunt,  341Vx.  44;  Preston  v.  Bowmar.  6  Wheat.  580; 


252  PROBATE  REPORTS  ANNOTATED. 

Riley  v.  Qriffln,  16  Ga.  141;  Moreland  v.  Page.  3  Iowa,  139;  Keenan  ▼.  Cava- 
Qaugh,  44  Vt.  268.)  If  tliere  are  no  monuments,  the  land  must  be  bounded  by 
tUe  courses  and  distances  named  in  the  patent  or  deed.  (Hammond  ▼.  Ridgley 
6  Harr.  &  J.  [Md.]  2r>4;  Cherry  v.  Slade,  8  Murph.  [N.  C]  83;  Chinoweth  ▼. 
Haskell.  8  Pel.  96;  Drew  v.  Swift,  46  N.  T.  204.) 

'  When,  upon  the  application  of  the  description  to  the  land,  it  is  doubtful 
what  was  intended,  this  is  a  *  latent  ambiguity/  and  evideoca  aliunde  may  \» 
given;  as  where  the  description  gives  the  line  as  running  to  a  maple  tree 
marked,  and  two  maple  trees  are  found,  either  of  which  would  answer  the  de- 
Bcription;'*  and  again,  *'  when  the  true  line  has  been  long  doubtful,  and  con- 
veyances have  been  made,  bounding  on  the  reputed  or  supposed  line  or  linea 
of  actual  holding  and  possession,  and  such  reputed  or  supposed  line  is  capable 
of  being  shown  by  proof,  such  conveyances  will  have  their  full  effect  in  pass- 
ing the  land  up  to  such  supposed  line,  though  a  different  line  be  afterwarda 
fixed  by  the  legislature  as  the  true  line  by  a  declaratory  act."  (Shaw,  J.,  in 
Cook  V.  Babcock,  7  Cush.  626;  Putnam  v.  Boyd,  100  Mass.  68;  Hall  v.  Davia, 
86  K.  H.  569.) 

The  court  had  occasion  to  lay  down  a  rule  in  Commonwealth  ▼.  Roxbury, 
to  meet  the  case  of  a  public  grant,  where  three  sides  only  of  the  grant  could  be 
ascertained,  and  the  question  was,  if  the  remaining  side  could  be  ascertained f 
Shaw,  C.  J.,  said :  *'  A  deed  is  not  to  be  held  void  for  uncertainty  because  the 
boundariee  are  not  fully  expressed,  when  by  reasonable  intendment  it  can  be 
ascertained  what  was  considered  and  understood  by  both  parties,  to  be  em> 
braced,  and  intended  to  be  embraced,  in  the  description.  The  obvious  and 
legal  course,  we  think,  is  to  lay  down  a  plan  on  the  land  according  to  ascer- 
tained boundaries,  abutments,  and  monuments,  on  these  three  sides,  and  thus 
see  where  the  fourth  would  come ;  if  it  terminate  on  the  sea  or  salt  water,  on  a 
highway  or  public  common,  or  on  a  well  established  line  of  private  property, 
such  deficient  line  will  be  supplied  by  necessary  intendment,  and  the  instru- 
ment be  read  as  if  it  were  so  expressed."  (Commonwealth  t.  Roxbury,  9 
Gray,  490.) 

It  is  true,  that,  as  a  general  rule,  monuments,  natural  or  artificial,  referred 
to  in  a  deed  control,  on  its  construction,  rather  than  courses  and  distances ;  but 
this  rule  is  not  inflexible.  It  yields  whenever,  taking  all  the  particulars  of  the 
deed  together,  it  would  be  absurd  to  apply  it.  For  instance,  if  the  rejection  of 
a  call  for  a  monument  would  reconcile  other  parts  of  the  description,  and  leave 
enough  to  identify  the  land  and  render  certain  what  the  testator  intended  to 
convey,  it  would  certainly  be  absurd  to  retain  the  false  call  and  thus  defeat  the 
conveyance. 

Greenleaf,  in  his  treatise  on  Evidence  (vol.  1,  sec.  801),  in  speaking  on  this 
subject,  in  effect  says,  that  where  the  description  in  the  deed  is  true  in  part 
but  not  true  in  every  particular,  so  much  of  it  as  is  false  is  rejected  and  the 
instrument  will  take  effect  if  a  sufficient  description  remains  to  ascertain  ita 
application. 

Therefore,  it  becomes  a  case  of  conflicting  monuments,  as  to  which  is  the 
rule  of  law  and  of  common  sense,  that  the  courses  and  distances  are  evidence 
of  the  true  description,  and  where  it  appears  from  the  deed  that  a  monument 
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li  miBtakeoly  inserted,  it  will  be  rejected.  (Sbipp  ▼.  Miller,  2  Wheat.  816  ; 
Barclay  v.  Howell,  6  Pet.  611 ;  Aikiuson  v.  Cummins,  9  Uow.  485  ;  Noonaa 
V.  Lee,  2  Black,  504  [07  U.  S.  17,  279]  ;  Davis  v.  Rainstord,  17  Mass:  207  ; 
Thatcher  v.  Howland,  2  Met.  41 ;  Parks  ▼.  Loomis,  6  Gray,  472;  Bos  worth 
▼.  8turtevant,  2  Cush.  893  ;  Hamilton  v.  Foster,  45  Me.  40  ;  Evans  y.  Greene, 
21  Mo.  481 ;  Gibson  v.  Bogy,  28  id.  481 ;  Bass  ▼.  Mitchell,  22  Tex.  285 ; 
Browning  v.  Atkinson,  87  id.  638 ;  Bagley  ▼.  Morrill,  46  Yt.  99.) 


Went  WORTH  et  al  vs.  Bead  et  al 

[Supreme  Court  of  niinoia,  April  8,  1897  ;  166  Dl.  189,  46  N.  E.  Rep.  777.] 

When  legacies  are  not  a  charge  on  real  property  de- 
vised—Parol  EVIDENCE 

1.  Where  the  intention  of  the  testator  to  make  certain  legacies  a  charge  upon 
the  realty  devised  is  not  expressed  in  the  recitals  of  the  will,  and  cannot 
be  reasonably  implied  from  the  language  he  employs,  there  is  no  rule  of 
law  which  will  authorize  a  court  to  look  for  proof  of  such  intention  out« 
side  of  the  four  corners  of  the  will  itself. 

9<  If  there  is  no  latent  ambigtiity  in  the  will  requiring  the  aid  of  parol  evi- 
dence in  order  to  clear  up  the  obscurity,  and  no  residuary  clause  from  the 
language  of  which  it  might  appear  that  the  residue  of  the  estate  after  pay- 
ing legacies  was  devised  in  a  particular  way,  the  court  will  exclude  parol 
evidence  of  the  testamentary  intent  so  far  as  it  seeks  to  show  that  the  tes« 
tator  knew  that  his  personal  property  was  insufficient  to  pay  the  legacies, 
and  meant  that  they  should  be  a  charge  upon  the  land. 

8.  It  is  settled  beyond  all  controversy  that  the  intention  of  the  testator  must  be 
determined  by  the  will  itself,  and  not  by  evidence  cUiunde, 

Appeal  from  an  order  of  the  Appellate  Court  entered  at  a 
term  held  in  and  for  the  second  judicial  district  of  Illinois. 

This  is  an  appeal  from  a  judgment  of  affirmance  by  the  Ap» 
pellate  Court  of  a  decree  for  the  partition  of  real  estate  between 
the  heirs  at  law  of  Charles  G.  Bead,  deceased.  Read  died  in 
Jnly,  18S7,  leaving  the  following  will,  which  was  during  the  same 
month  admitted  to  probate : 

"Tn  the  name  of  God,  amen :  T,  Charles  G.  Read,  in  the  town- 
ship of  Berlin,  county  of  Bureau,  and  state  of  Illinois,  of  the  age 
of  sixty-six  years,  and   being  of  sound  mind  and   memory,  do 
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make,  publish,  and  declare  this  my  lost  will  and  testament,  in 
manner  following ;  that  is  to  say : 

"  First.  I  give  and  bequeath  to  my  wife,  Olivia  Read,  all  of  my 
property,  both  real  and  personal,  of  which  I  die  seized,  to  be  ac* 
cepted  by  her  in  lieu  of  dower,  during  her  natural  life." 

"  Third.  I  hereby  appoint  my  wife,  Olivia  Bead,  sole  executor 
of  this  my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  made,  without  requiring  my  said  wife,  Olivia,  to  give 
bonds. 

"  Fourth.  After  the  decease  of  my  said  wife,  Olivia,  I  give  to 
Mary  Went  worth  (the  said  Mary  Wentworth  having  lived  in 
my  family  from  girlhood  till  she  married  the  said  Wentwortli) 
the  sum  of  dve  thousand  ($5,000)  dollars,  for  her  own  use  and 
benefit. 

*' Fifth.  I  give  to  Henry  B.  Bead  three  thousand  ($3,000)  doU 
Iai*s. 

"Sixth.  I  give  to  my  sister,  Mary  Lamira,  wife  of  Earl  P.  Col* 
lier,  the  sum  of  fifteen  hundred  ($1,500)  dollars. 

*' Seventh.  IgivetoElias  M.  Wood  fifteen  hundred  ($1,500) 
dollars. 

"  Eighth.  I  give  and  bequeath  to  Caroline,  youngest  daughter 
of  my  brother,  William  H.  Read,  five  hundred  ($500)  dollars. 

*' Ninth.  I  also  give  and  bequeath  to  Lizzie  Powell  one  thous- 
and ($1,000)  dollars. 

*'  Feb,  27,  1885.     I  declare  this  ninth  item  null  and  void. 

Chas.  G.  Read. 

"Tenth.  I  give  and  bequeath  to  Charles  E.  F.,  son  of  Henry 
B.  Read  and  Florence  K.  Read,  the  sum  of  five  hundred  ($500) 
dolhira 

"  I  declare  this  to  be  my  last  will  and  testament  Signed  thia 
twenty-third  day  of  Apiil,  1884.  Chaa  G.  Read. 

"Signed  in  the  presence  of  us,  who,  at  his  request,  as  witnesses^ 
have  subscribed  our  names.  J.  James. 

"  F.  Sutton." 

The  appellants  appeared,  and  filed  two  pleas  to  the  bill  of  com- 
plaint, in  which  they  set  up  the  will  and  its  probate ;  that  they 
were  legatees  therein ;  that  when  they  were  young  children  the 
testator   took   them  into  his  family,  gave  them  his   name,  and 
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brought  them  up  as  his  own  children  ;  that  neither  at  the  time  of 
making  the  will  nor  at  the  time  of  his  death  did  the  testator  own 
or  possess  more  than  $100  worth  of  personal  property,  which  fact 
he  well  knew,  and  knew  that  he  did  not  have  sufficient  personal 
property  to  pay  any  part  of  the  legacies  given  by  the  will,  and 
that  he  intended  that  said  legacies  should  be  paid  out  of  the  pro- 
ceeds of  his  real  estate  described  in  the  bill,  and  which  comprised,, 
in  substance,  all  of  his  estate;  and  that  said  legacies  should  be  a 
charge  upon  his  said  real  estate.  Tlie  pleas  alleged  that  the  com* 
plainants  and  other  heii's  at  law  had  no  right  or  title  to  said  real 
estate  until  said  legacies  should  be  paid,  and  that  the  respective 
legatees  not  made  parties  to  the  bill  were  necessary  parties  thereto^ 
etc.  The  pleas  were  set  down  for  a  hearing  by  the  court,  and 
were  thereupon  adjudged  insufficient  The  final  decree  adjudged 
that  they  had  no  lien  upon  or  interest  in  the  real  estate,  but  that 
the  same  descended  to  the  heirs  at  law  as  intestate  property,  and 
was  accordingly  divided  between  them  as  prayed  by  the  bill  The 
said  legatees  have  brought  this  their  further  appeal 

D,  R  Sherwood,  for  appellants, 

J/ifo  Kendall  and  K  J/.   Trimble,  for  appellees. 

Carter,  J.  (after  stating  the  facts). — The  only  question  pre- 
sented by  this  appeal  for  our  decision  is,  were  the  legacies  by  the 
will  in  question  made  a  lien  or  charge  upon  the  real  estate  of  the 
testator?  It  is  not  claimed  that  the  will,  upon  its  face,  either  ex- 
pressly or  impliedly,  provides  for  such  lien  or  charge;  but  it  is 
insisted  that  the  will  should  be  read  in  the  light  of  extrinsic  facts 
and  circumstances  which  existed  when  it  was  made  and  when  it 
took  efifect,  and  which  were  well  known  to  the  testator,  and  that, 
when  so  read  and  considered,  the  implication  arises  that  the  testa- 
tor intended  to  charge  these  legacies  upon  his  real  estate.  It  is, 
however,  well  settled  that  the  intention  of  the  testator  must  be 
determined  by  the  will  itself,  and  not  from  evidence  aliunde. 
There  is  no  latent  ambiguity  in  the  will,  requiring  parol  evidence 
to  explain ;  and  where  the  intention  to  make  the  legacies  a 
charge  upon  the  real  estate  is  not  expressed  in  the  will,  or  cannot 
be  implied  from  the  language  used,  we  know  of  no  rule  of  law 
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which  would  authorize  us  to  go  outside  of  the  will  to  look  for 
proof  of  such  intention.  There  is  no  residuary  clause  in  the  will, 
from  the  language  of  which  it  might  appear  that  the  residue  of 
the  estate  after  paying  the  legacies  was  devised  or  bequeathed  in 
A  particular  way,  as  in  Beid  v.  Gorrigan  (148  IIL  402,  82  N.  K 
S87),  where  it  was  held  that  from  the  will  itself,  and  not  from  the 
extrinsic  evidence,  it  appeared  that  it  was  the  intention  of  the 
testator  to  charge  the  residuary  estsite  with  the  payment  of  the 
legacies  there  in  question.  We  cannot  agree  with  appellants 
that  that  case  supports  their  contention.  We  see  no  occasion  for 
reviewing  here  the  authorities  on  this  question.  It  is  well  settled 
in  this  state,  and  the  rule  is  stated  in  Heslop  v.  OaUon  (71  III. 
^28).  As  it  does  not  concern  appellants  whether  or  not  the  de- 
xsree  correctly  apportions  the  realty  among  the  heirs  at  law,  there 
is  no  reason  why  we  should  consider  that  question  on  their  as- 
signments of  error.  The  judgment  of  the  Appellate  Court  is  af- 
firmed. 

Judgment  af&rmed. 

Cartwright,  J.,  took  no  part 


KoTE.— WHEN    LEGACIES  ARE     A   CHARGE  UPON  THE    LAND 

DEVISED. 

The  principles  that  underlie  the  reasoning,  in  the  case  under  review,  are 
■quite  familiar,  and  reasonably  free  from  doubt.  It  may  be  premised  with 
tolerable  certainty  that  the  voluminous  litigation  upon  this  subject  has  its  source 
ID  the  contradictory  presentations  of  the  facts,  rather  than  in  any  obscurity 
that  infests  the  law  relating  to  the  subject.  Whether  a  specific  piece  of  real 
■estate  shall  be  charged  with  the  payment  of  a  certain  legucy  is  largely  a  ques- 
tion of  intent  on  the  part  of  the  testator.  And  so  long  as  this  is  the  case  inter- 
-ested  parties  will  always  take  biased  views  of  their  rights  under  the  will,  and 
as  constantly  appeal  to  the  court  to  uphold  their  contention. 

The  rule  is  well  settled  that,  where  real  estate  is  devised  to  the  person  who, 
by  the  will,  is  directed  to  pay  a  legacy,  such  legacy  is  an  equitable  charge  upon 
the  real  estate  so  devised.  (Lindsey  v.  Lindsey,  45  I.id.  553  ;  Wilson  v.  Piper, 
77  id.  487  ;  Cann  v.  Fidler,  62  id.  116 ;  Wilson  v.  Moore,  86  id.  244  ;  Castor 
V.  Jones,  86  id.  289 ;  Nash  v.  Taylor,  83  id.  847.) 

In  the  case  of  Harris  v.  Fly  (7  Paige,  431).  Chancellor  Walworth,  in  speak- 
ing of  the  legacy,  and  the  liability  of  the  devisee,  said  :  "  By  the  will,  the 
payment  thereof  is  charged  upon  him  personally  ;  sud  he  has  received  the  land 
as  an  equivalent  for  the  payment  thereof,  although   for  the  protection  of  the 
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rights  of  the  legatees,  this  court  gives  them  an  equitable  lien  upon  the  land 
itself  as  an  additional  security/'  This  case  was  cited  and  approved  by  this 
court  in  the  case  of  Lindsey  v.  Lindsey  (nupra).  The  same  doctrine  was  held 
in  the  case  of  Cann  ▼.  Fidler  (mpra). 

The  case  of  Burch  v.  Burch  (52  Ind.  136)  was  an  action  by  a  legatee  against 
a  devisee  of  the  land  for  the  amount  of  the  legacy.  It  was  held  that  while  the 
legacy  was  a  charge  on  the  land  devised,  the  devisee  was  also  personally  liable 
npon  an  implied  promise  to  pay.  See.  aKo,  the  cases  cited  in  this  case.  (Dodge 
▼.  Manning.  11  Paige,  884  ;  s.  c.  1  N.  Y.  298 ;  El  wood  v.  Deifendorf,  6  Barb. 
898 ;  Fuller  v.  McEwcn.  17  Ohio  St.  288.) 

In  the  case  of  Towner  v.  Tooley  (38  Barb.  598),  which  arose  under  a  will 
similar  to  that  under  examination,  it  was  said  that  the  legacies  were  an  equitable 
charge  on  the  land,  but  that  before  resort  could  be  had  to  the  land  the  personal 
property  of  the  devisee  should  be  exliausted. 

The  case  of  Lofton  v.  Moore  (88  Ind.  112)  was  between  the  legatee  and 
devisee,  and  arose  under  a  will  which,  in  specific  terms,  bound  the  real  estate 
devised  for  the  payment  of  tbe  legacy.  The  holding  was  that  the  devisee  was 
personally  liable,  and  that  the  legatee  might,  in  the  first  instance,  proceed  to 
collect  the  legacy  by  enforcing  the  lien  upon  the  land. 

The  case  of  Brown  v.  Kuapp  (79  N.  Y.  186)  arose  under  a  will  similar  to  that 
In  suit.  It  was  said  that,  *'  If  the  devisee  accepts  the  devise,  he  becomes  per- 
sonally bound  to  pay  the  legacy,  and  he  becomes  thus  bound  even  if  tlie  land 
devised  to  him  proves  to  be  less  in  value  than  the  amount  of  the  legacy.  If  he 
desires  to  escape  responsibility,  he  must  refuse  to  accept  the  devise.  If  he  does 
accept,  he  becomes  bound  to  pay  the  whole  amount  of  the  legacy  which  he  is 
directed  to  pay." 

There  are  cases  that  hold  that  where  the  estate  is  charged  generally  by  will, 
so  that  the  testamentary  is  coextensive  with  the  statutory  charge  (as,  for  in- 
stance, if  the  estate  l>e  devised  and  bequeathed  '*  after  the  payment  of  my  just 
debts  and  funeral  charges  ").  the  testamentary  is  a  mere  repetition  of  the  statu- 
tory charge  and  has  no  effect  beyond  it.  (Cornish  v.  Willson,  6  Gill.  299; 
Smith  V.  Boper,  82  Hun,  46;  Agnew  v.  Petterman,  4  Pa.  56.) 

There  are  also  American  cases  which,  refusing  to  follow  the  laxer  construc- 
tion of  the  English  courts,  hold  that  a  charire  is  not  to  be  implied  unless  the 
intent  to  create  the  charge  is  very  clearly  demonstrated.  In  Perry  on  Trusts 
(sec.  559),  language  is  used  which  seems  to  limit  even  more  completely  the 
efficacy  of  testamentary  charges.  We  think,  however,  whatever  may  lie  the 
better  view  where  the  charge  is  merely  formal  or  general,  that  where  the  lan- 
guage of  the  will  clearly  shows  an  intention  to  create  a  specific  charge,  then 
the  charge  attaches  for  the  benefit  of  creditors  as  well  as  for  the  exoneration  of 
other  portions  of  the  estate.  (Smith  v.  Wyckoff,  11  P>iige,  49;  Gardner  v. 
Gardner,  3  Mason,  179;  Potter  v.  Gardner,  25  U.  S.  12  Wheat.  498  [6  L.  ed. 
706];  Peter  v.  Beverly,  85  U.  8.  10  Pet.  532  [9  L.  ed.  522];  U.  S.  Bank  v.  Bev- 
erly,  42  U.  8.  1  How.  184  [II  L.  ed.  75];  Thompson's  Appeal,  9  Cent.  Rep. 
782.  Steele  v.  Steele,  64  Ala.  438,  460;  Sands  v.  Champlin.  1  Story.  877.) 

And  the  Supreme  Court  of  the  United  States,  in  Potter  v.  Gardner  (25  U.  S. 
12  Wheat.  498  [6  L.  ed.  706]),  Chiet  Justice  Marshall,  delivering  the  opinion. 
Vol.  11-38 
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said :  "  A  testator  cannot,  by  bis  will,  withdraw  from  bis  creditors  any  prop- 
erty  which  the  law  subjects  to  their  claims;  but  he  may  provide  a  particular 
fund  for  his  debts,  and  if  the  creditors  resort  to  a  different  fund,  those  to  whom 
the  property  so  taken  by  them  was  given,  are  entitled  to  compensation  out  of 
the  fund  provided  for  debts."  It  may  be  questioned  whether,  under  our  stiit- 
Qte,  property  which  is  expressly  cliarged  does  not  become  even  for  the  creditors 
the  primary  fund;  but  of  course,  whether  it  does  or  not,  the  creditors  may  pro- 
ceed again<tt  it  as  such,  and  with  the  commendation  of  the  court  for  avoiding 
circuity  of  remedy.  (See  Soaith  v.  Wyckoff,  11  Paige.  49.  57;  Peter  v.  Beverly. 
35  U.  S.  10  Pet.  532.  562  [9  L.  ed.  532.  584];  U.  S.  Bank  v.  Beverly.  43  U.  S.  1 
How.  184  [11  L.  ed.  85] ;  Penwick  v.  Chapman,  34  U.  S.  9  Pet.  4«l,  474  [9  L.  ed. 
198,  198].) 

All  the  cases  hold  that  when  the  devisee  accepts  the  land  in  such  circum- 
stances, he  thereby  agrees  to  pay  the  money  which  he  i^  by  the  will  directed  to 
pay.  He  becomes  subject  to  a  personal  liability  to  pay,  and  that,  too.  whether 
the  money  is  charged  on  the  land  or  not.  Thus  in  Brandt's  Appeal  (8  Watts. 
S03),  we  said:  "  If  the  sons  accepted  the  lands  deviled,  they  became  per- 
sonally liable  to  pay  the  legacies,  at  the  times  and  in  the  manner  directed  by 
the  will;  if  not  paid  the  legatees  could  sue  and  recover  them  by  leiry  and  sale 
of  any  goods  or  lands  of  the  devisees."  In  Lobach's  Case  (6  Watts.  107),  we 
held  that  the  acceptance  of  a  devise  of  land  charged  with  the  payment  of  a 
legacy,  creates  a  personal  liability  for  its  payment  on  the  part  of  the  devisee. 
On  p.  170,  Kennedy,  J.,  speaking  of  the  effect  of  the  acceptance  of  the  land 
by  the  devisees,  said:  '*This,  perhaps,  without  more,  ought  to  be  considered 
sufficient  evidence,  in  ordinary  cases,  to  establish  an  agreement  on  the  part  of 
the  devisees  to  take  the  Innds  devised  to  them  upon  the  terms  and  conditions 
set  forth  in  the  will;  and  likewise  of  an  engagement  on  their  part  to  fulfill  and 
perform  them,  whatever  they  may  be."  (See,  also,  Miltenberger  v.  Schlegel.  7 
Barr,  248,  and  the  cases  there  cited.) 

There  are  numerous  cases  where  devisees  have  been  held  personally  liable 
for  the  payment  of  legacies  charged  upon  lands  devised,  where  they  have 
accepted  the  devise,  but  it  will  be  found  in  every  case  that  the  devise  was 
upon  condition  that  the  devisee  pay  the  legacy,  or  that  the  devisee  was  directed 
to  pay  the  legacy. 

The  legatees  are  not  bound  to  accept  the  bequest,  but,  if  accepted,  it  must  be 
subject  to  the  disabilities  annexed  ;  it  must  be  taken  ewn  onere,  or  not  at  all. 
(Rogers  v.  Law  66  U.  8.,  258.) 

(Dunne  v.  Dunne.  66  Cal.  157;  Porter  v.  Jackson,  95  Ind.  210.  48  Am.  Rep. 
704;  Dodge  v.  Manning.  1  N.  Y.  298;  Olmstead  v.  Brush.  27  Conn.  630; 
Williams  v.  Nichol,  47  Ark.  254;  Brown  v.  Knapp,  79  N.  Y.  148;  2  Redfleld. 
Wills,  209;  Mensch  v.  Mensch,  2  Lans.  285  ;  McLachlan  v.  McLachlan.  9 
Paige,  534.  4  L.  ed.  805;  Wood  v.  Wood,  26  Barb.  856;  Reynolds  v.  Reynolds. 
16  N.  Y.  267;  Gridley  v.  Gridley,  24  id.  180;  Harris  v.  Fly,  7  Paige.  421,  4 
L.  ed.  218 ;  Birdsall  v.  Hewlett,  1  Paige,  82.  2  L.  ed.  560.  19  Am.  Dec.  392; 
Fox  V.  Phelps,  17  Wend.  393;  Glen  v.  Fisher,  6  Johns.  Ch.  88.  86.  2  L.  ed.  45, 
46,  10  Am.  Dec.  810.) 

Thus  in  Glen  ▼.  Fisher  (6  Johns.  Ch.  88,  2  L.  ed.  45.  10  Am.  Dec.  810)  it  ia 
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held  that,  where  land  is  devised  charged  with  the  payment  of  a  legacy,  and  the 
devisee  accepts  the  devise,  he  is  personally  and  absolutely  liable  for  the  legacy; 
and  he  has  no  right  to  require  of  the  legatee,  before  payment,  a  security  to 
tef  und,  in  case  of  a  deficiency  of  assets,  to  pay  debts.  And  in  Fuller  v.  McEwen 
(17  Ohio  St.  dS8)  this  court  stated  the  rule  in  substantially  the  same  language, 
and  held  that,  in  an  action  to  enforce  such  personal  obligation  the  fact  that  the 
devisee  or  legatee  is  or  is  not  also  the  executor  of  the  will,  makes  no  difference 
In  the  case.  The  rule  is  also  recognized  and  stated  in  Yearly  v.  Long  (40  Ohio 
St.  27).  The  rule  is  thus  stated  in  Porter  v.  Jackson  (95  Ind.  210,  48  Am. 
Rep.  704):  Where  lands  are  devised  to  one  who,  by  the  will,  is  directed  to  pay 
a  legacy,  the  legacy  is  charged  upon  the  land  devised,  and  when  payment  of 
the  legacy  is  made  a  condition  of  the  devise,  its  acceptance  creates  also  a 
personal  liability  to  the  legatee  which  may  be  enforced  without  resorting  to  the 
land,  the  lien  still  remaining  as  a  security.  Many  other  cases  might  be  cited 
to  the  same  effect;  and  are  sustained  by  text-writers  of  standard  authority. 
(Woerner,  Administration,  1099;  Williams,  Executors,  1272,  1704.) 

The  rule  rests  upon  the  reasonable  principle,  that  he  who  takes  a  benefit 
under  a  will  must  take  it  subject  to  its  provisions;  any  other  construction  would 
necessarily  defeat  the  intention  of  the  testator.  So  that,  where  a  devisee  is 
required  to  pay  legacies  to  others,  an  acceptance  of  the  devise  imparts  a  promise 
to  pay  the  legacies;  and  the  legatees  have  the  right  to  maintain  an  action 
thereon  for  its  non-performance,  as  though  the  promise  had  been  made  to 
themselves. 

Whether  a  legacy  is  a  charge  upon  the  real  estate  devised  in  a  will  is  a 
question  of  intention  upon  tbe  part  of  the  testator.  According  to  the  English 
rule  that  intention  is  to  be  derived  exclusively  from  the  provisions  of  the  will; 
and  parol  evidence  is  inadmissible  to  aid  in  ascertaining  that  intention.  (1  Rop. 
Leg.  451  [576,  4th  ed.];  Parker  v.  Peamley  2  Sim.  and  Stu.  592.)  In  Virginia 
the  rule  is  not  so  strict:  and  parol  evidence  is  admissible.  (Dowman  v.  Rust, 
6  Rand.  587;  Clark  v.  Buck,  1  Leigh,  490 ;  Trent  v.  Trent's  ExY,  Gilm.  174.) 
Chancellor  Kent  thus  states  the  law:  That  the  real  estate  will  not  be  charged 
with  the  payment  of  legacies,  unless  the  intention  of  the  testator  to  that  effect 
is  expressly  declared,  or  clearly  to  be  inferred  from  the  language  and  disposition 
of  the  will;  and  that  it  was  not  sufficient,  that  debrs  or  legacies  are  directed  to 
be  paid,  that  alone  does  not  create  the  charge ;  but  tbey  must  be  directed  to  be 
first  or  previously  paid,  or  the  devise  declared  to  be  made  after  they  are  paid. 
(Lupton  V.  Lupton,  2  Johns.  Chy.  614.) 

*  *  *  It  has  been  held,  that  where  the  land  is  devised  ''after  debts  and 
legacies  paid"  and  **  I  will  and  devise  that  all  my  debts,  legacies  and  funeral 
expenses  shall  be  paid  and  satisfied  in  the  first  place;  Item,  I  give  and  devise,*' 
etc.,  are  sufficient  worls  to  create  a  charge  upon  the  realty  (1  Rop.  Leg. 
673— S);  also,  where  a  testator  gives  the  residue  of  his  estate  real  and  personal 
"not  hereinbefore  disposed  of,"  and  "all  the  rest,  residue  and  remainder  of 
his  real  and  personal  estate,"  and  "  all  the  rest  and  residue  of  his  goods  and 
chattels  and  estate."    (2  Lomax's  Ex'rs,  167  [87].) 

If  real  estate  is  devised  upon  condition  to  pay  a  legacy,  or  with  a  direction 
that  the  devisee  pay  the  legacy  in  respect  to  the  estate  sodevlsed  him,  and  be- 


260  PROBATE  REPORTS  ANNOTATED. 

cause  the  real  estite  has  thus  been  devi>ed,  such  real  estate  is  in  equity  charge- 
able with  the  payment  of  the  legacy,  unless  there  is  something  in  the  will  to 
rebut  the  legal  presumption  ;  or  from  which  it  can  be  inferred  that  the  testator 
intended  to  exempt  the  estate  devised  from  that  charge.  (Harris  v.  Fly,  7 
Paige,  421 ;  Wiilard's  Eq.  489.)  The  rule  is  thus  stated :  "If  legacies  be  given, 
and  at  the  same  time  directed  to  be  paid  out  of  the  real  property  ;  or  where  the 
real  estate  is  given  to  A.,  either  in  praeHnti  or  in  futuro,  he  paying  out  of  it 
certain  legacies  ;  or  if  the  land  be  charged  with  such  payments  ;  in  each  case, 
the  devised  estate  will  be  the  only  fund  out  of  which  those  sums  are  to  be  paid. 
The  reasons  are  these  :  the  estate  in  the  one  case  is  expressly  incumbered,  and 
in  the  other,  it  is  intended  to  be  divided  between  the  devisee  and  legatees.  In 
the  last  instance,  the  estate  is  /^iven  upon  condition  that  tlie  devisee  make  the 
specific  payments.  He  takes  the  land  cum  onere,  and  non  constat  the  estate 
would  have  been  devised  to  him,  unless  the  testator  had  conceived  that  the 
legacies  would  have  been  discharged  out  of  it."    (1  Roper's  Leg.  670.) 

In  reference  to  the  application  of  this  rule,  as  in  reference  to  all  other  ques- 
tions arising  in  the  construction  of  wills,  the  intention  of  the  testator  must 
govern.  The  intention  to  charge  the  real  estate  may  be  expressed,  or  the  charge 
may  be  created  by  fair  and  just  implication.  Whenever  it  appears  sati  factorily 
that  the  devise  was  given  on  condition,  or  on  the  consideration  that  the  devisee 
should  pay  the  legacy,  the  land  will  be  charged.  The  charge  cannot  be  implied, 
when  it  appears  that  the  testator  intended  the  legacy  should  l)e  paid  by  the 
devisee  from  other  gifts  made  to  him,  though  such  gifts  from  any  cause  may 
be  insufficient  for  the  payment,  or  may  become  insufficient  from  the  default  of 
the  devisee. 

Mr.  Justice  Eaul,  in  delivering  the  opinion  of  the  court  in  Brow^n  v.  Knapp 
(79  N.  Y.  143),  sai  1 :  '*  It  is  well  settled  that  when  a  legacy  is  given  and  is 
directed  to  be  paid  by  the  person  to  whom  real  estate  is  devised,  such  real 
estate  is  charged  with  the  payment  of  the  legacy.  And  the  rule  is  the  same 
when  the  legacy  is  directed  to  be  paid  by  the  executor  who  is  the  devisee  of 
real  estite.  (2  Rcdf.  on  Wills,  209 ;  Mensch  v.  Mensch,  3  Lans.  235  ;  McLachlan 
V.  McLachlan,  9  Paige,  534  ;  Wood  v.  Wood,  26  Barb.  3'56 ;  Dodge  v.  Man- 
ning, 1  N.  Y.  298;  Reynolds  v.  Reynolds,  16  id.  257  ;  G:idley  v.  Gridley,  24 
id.  130  ;  Harris  v.  Fly,  7  Paige,  421  ;  Olmstead  v.  Brush,  27  Conn.  530.)  If 
the  devisee,  in  such  case,  accepts  the  devise,  he  becomes  personally  bound  to 
pay  the  legacy,  and  he  becomes  thus  bound  even  if  the  land  devised  to  him 
proves  to  be  less  in  value  than  the  amount  of  the  legacy.  If  he  desires  to  escape 
responsibility  he  must  refuse  to  accept  the  devise.  If  he  does  accept,  he  becomes 
bound  to  pay  the  whole  amount  of  the  legacy  which  he  is  directed  to  pay. 

The  rule,  that  a  personal  charge  implies  a  fee,  is  merely  a  rule  of  natural 
implication,  adopted  as  a  supposed  indication  of  the  testator's  intention.  It  is 
applied  only  where  no  limitation  is  expressed,  and  where  there  is  no  clear  evi- 
dence that  only  a  life  estate  was  intended,  and  it  will  not  prevail  against  an 
Intention  to  the  contrary,  apparent  in  other  parts  of  the  will.  (liowers  v.  Porter, 
4  Pick.  198,  204  ;  Lessee  of  Willis  v.  Bucher,  2  Binn.  455 ;  Dixon  v.  Ramage, 
2  Watts.  &  S.  142.) 

Thus,  if  a  devise  is  expressly  for  life  it  is  only  a  life  estate,  though  the  person 
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of  the  devisee  be  charged.  (Stevens  v.  Winship,  1  Pick.  318,  820 ;  Doe  ▼. 
Fjldes,  Cowp.  835,  approved  by  Lord  Ebnyon  in  Denn  v.  Slater,  5  T.  K. 
336.) 

It  is  very  clear,  from  the  case  of  Burllngham  v.  Belding  (21  Wend.  463),  that 
the  implication  will  not  arise  if  any  other  fund  is  created  by  the  will,  to  which 
the  charge  may  be  preferred,  as  where  personal  property  is  also  given  to  the 
devisee.  It  will  the  rather  be  supposed  that  the  testator  designed  to  connect  it 
with  tue  personal  fund.  (Spraker  v.  VanAlstyne,  18  Wend.  200  ;  Butler  v. 
Little.  3  Me.  239 ;  Harvey  v.  Olmstead,  1  N.  Y.  483  ;  Wig.  Wills,  Law  Lib., 
vol.  IL,  p.  11  ;  see  all  the  modern  cases  collected  in  6  Cruise,  by  Greenleaf, 
tit.  XXXVIII.,  ch.  11,  sees.  60  to  83,  and  cases  cited  in  notes ;  4  Kent,  sec. 
58,  p.  540,  and  notes.) 

Where  a  specific  devise  of  land  is  made  and  a  general  legacy  is  bequeathed 
without  charging  the  legacy  upon  the  land  devised,  then  it  is  incumbent  upon 
the  legatee  who  seeks  to  charge  the  land  to  show  that  the  testator  had  no 
personal  estate,  at  the  time  the  will  was  executed,  out  of  which  the  legacy 
could  be  paid.  The  reason  for  this  rule  is  that  where  there  is  a  specific  devise 
of  land  to  one  and  the  bequest  of  a  general  legacy  to  another,  but  no  express 
words  charging  the  land,  there  must  be  such  facts  as  authorize  the  implication 
that  the  testator  intended  to  charge  the  land.  Where  there  is  no  personal  prop- 
erty  out  of  which  the  legacy  can  be  paid,  there  is  reason  for  inferring  that  the 
testator  meant  to  charge  the  land  si)ecifically  devised,  otherwise  the  bequest 
would  be  a  mere  mockery.  (Duncan  v.  Wallace,  114  Ind.  169,  13  West.  Rep. 
894;  Hoyt  v.  Hoyt,  85  N.  Y.  142;  McCorn  v.  McCorn,  100  id.  511,  1  Cent. 
Rep.  726;  Corwine  v.  Corwiue,  24  N.  J.  Eq.  579;  Lypet  v.  Carter,  1  Ves.  Sr. 
499;  Cross  v.  Kennington,  9  Beav.  150;  Elliot  v.  Hancock,  2  Vcrn.  143.) 

But  where  there  U  personal  property  at  the  time  of  the  execution  of  the  will, 
although  it  may  be  afterwards  wasted,  there  is  no  ground  for  implying  an 
intention  on  the  part  of  the  testator  to  charge  the  laud  specifically  devised. 
The  general  rule  is  that  where  the  provisions  of  the  will  can  be  given  eifect 
without  burdening  the  laud  specifically  devised  it  will  be  done;  and  this  implies 
that  where  there  is  a  specific  devise  of  land  and  a  general  bequest  of  money, 
and  no  express  charge  upon  the  land,  the  land  is  not  burdened  unless  it  ap- 
pears that  the  testator  impliedly  intended  that  the  land  should  be  charged,  and 
where  he  has  personal  estate  no  such  intention  can  be  implied  as  against  the 
specific  devisee. 

A  testator  may  exonerate  his  personalty  entirely  from  the  payment  of  lega- 
cies and  subject  his  real  estate  alone  to  the  burden ;  and  if  it  appears  clearly 
from  the  whole  will  that  such  was  the  testator's  intention,  the  renl  estate  will 
be  the  primary  fund.  (Boy Ian  v.  Meeker,  28  N.  J.  L.  800;  Harris  v.  Douglas, 
64  111.  472;  McLarin  v.  Knox,  6  S.  C.  27;  Livingston  v.  Newkirk,  3  Johns.  Ch. 
319,  1  N.  Y.  Ch.  L.  ed.  633,  1  Story,  Eq.  Jur.  572;  White  v.  Olden,  4  N.  J. 
Eq.  343;  Penwick  v.  Chapman,  34  U.  S.  9  Pet.  461,  9  L.  ed.  193;  Dunn  v. 
Keeling  2  Dev.  L.  285;  Shallcross  v.  Finden.  3  Ves.  Jr.  788;  Williams  v. 
Chitty,  8  id.  545;  Walker  v.  Jackson,  2  Atk.  624;  Trott  v.  Vernon,  2  Vern. 
708.) 
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EiPPER  et  al  VS.  Benner. 

[Supnme  Court  of  Michigaa,  May  25,  1897;  71  N.  W.  Rep;  511.] 

Parol  trust — Statute  of  frauds — Written  admissions. 

1.  The  statute  of  frauds  is  satisfied  in  all  cases  where  a  trust  originally  created 

by  parol  is  admitted  in  writing  to  exist. 

2.  Where  it  is  shown  that  the  trust  fund  consists  of  personal  property,  the 

statute  of  frauds  cannot  be  invoked  to  avoid  the  trust. 
ft.  Where  it  is  shown  that  a  certain  party  holds  money  in  trust  for  certain  chil- 
dren by  virtue  of  a  previous  agreement,  on  the  death  of  that  party  it  be- 
comes the  duty  of  his  administrator  to  turn  over  said  moneys  to  the 
children  upon  the  direction  of  the  Probate  Court. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Calhoun. 

Hon.  Clement  Smith,  Presiding  Judga 

Claim  by  Mary  Eipper  and  Julius  Nagel  against  the  estate  of 
Chris  Fred  Vogel,  which  was  allowed  by  the  probate  judge,  acting 
as  commissioner,  and  Mary  E.  Benner,  administratrix  of  said  estate, 
appealed  to  the  Circuit  Court  There  was  a  judgment  disallowing 
the  claim,  and  claimants  bring  error.     Eeversed. 

Herbert  E,  Winsor^  for  appellants. 

John  E,  Foley ^  for  appellee. 

Hooker,  J. — In  a  proceeding  before  the  probate  judge  of  Calhoun 
county,  acting  as  commissioner,  the  claim  of  the  claimants  was 
allowed.  Upon  appeal  the  circuit  judge  reversed  the  case,  and 
disallowed  the  claim.  His  finding  states  the  facts,  and  is  given  in 
full : 

"(1)  Claimants  are  nephew  and  niece  of  Mary  Vogel,  who  was 
the  wife  of  Chris  Fred  Vogel,  deceased.  Julius  was  born  in  May, 
1866,  and  his  sister,  Mary,  is  about  two  years  younger.  They  are 
the  children  of  a  deceased  brother  of  Mary  Vogel,  and  were  left 
orphans  in  the  state  of  Mi^sissipni,  but  at  what  time  is  not  dis- 
closed by  the  proof,  but  at  a  time  prior  t  >  tiioir  coruing  into  the 
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family  of  Chris  Fred  Vogel.  Marj  Vogel  learned  of  the  death  of 
her  sister,  aad  that  these  children  were  orphans,  and  took  steps 
to  find  tliem,  and  bring  them  North,  into  her  family,  and  did  find 
them,  and  they  lived  in  the  family  of  herself  and  hosband  about 
six  (6)  years  before  her  death. 

"  (2)  Claimants  have  no  property,  and  Mr.  and  Mra  Vogel  were 
at  some  expense  in  finding  them  and  removing  them  to  their 
homa 

"  (8)  They  were  cared  for  and  looked  after  by  the  Vogels  as 
members  of  the  family  from  the  time  they  came  into  the  family, 
worked  oat  part  of  the  time,  and  attended  school,  but  not  to  any 
great  extent 

"(4)  At  the  time  of  the  marriage  of  Mr.  and  Mrs.  Vogel  he  was 
a  widower  with  one  child,  who  is  now  living,  and  in  whose  interest 
this  claim  is  contested.  Mrs.  Vogel  was  a  widow  without  children, 
and  died  childles& 

"(6)  At  the  time  of  the  marriage,  Mrs.  Vogel  had  several  hun- 
dred dollars  of  property  in  her  own  right,  consisting  of  moneys  out 
at  interest,  and  houses  and  lots,  in  Coldwater,  Michigan,  where  she 
lived.  Mr.  Vogel  had  some  property,  and  they  accumulated  some 
by  their  labor,  and  in  the  management  of  what  they  had.  They 
used  their  property  for  the  joint  interest  of  both  in  the  Ciire  of  the 
family,  but  investments  were  made  in  the  name  of  Mr.  Vogel. 

*'  (6)  Mrs.  Vogel  died  April  2 1,  1887,  and  Gottleib  Kast  was 
appointed  her  administrator,  and  proceeded  to  settle  up  her  estate. 
It  was  appraised  at  the  sum  of  one  thousand  eight  hundred  and 
eighteen  ($1,818)  dollars,  and  consisted  principally  of  real  estate 
owned  by  her  at  the  time  of  her  marriage.  The  estate  was  duly 
closed  in  Probate  Court,  and  distributed  to  her  legal  heirs,  under 
an  order  of  distribution  made  by  Hon.  Geo.  Inqersoll,  judge  of 

Probate. 

*'(7)  The  heirs  at  law  of  Mary  Vogel  were  these  claimants,  chil- 
dren of  a  deceased  brother,  Michael  Nagel,  a  brother,  a  brother  in 
Germany,  a  brother  in  Ohio,  and  eight  or  nine  children,  who  were 
the  children  of  a  deceased  sister  in  Germany. 

"(8)  A  day  or  two  nfter  her  death  her  brother,  Michael  Nngel, 
talked  with  Mr.  Vogel  about  the  property  of  his  wife  and  the  rela- 
tions pertaining  to  the  same  as  between  Mr.  and  Mrs.  Vogel.     It 
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is  claimed  that  this  Uillc  was  in  the  interest  oF  claimanta  Glnimants 
knew  nothing  of  the  talk,  and  had  no  part  in  it.  Michael  was  not 
their  legally  appointed  guardian,  nor  was  he  in  any  way  authorized 
by  thena,  or  by  any  one,  to  make  any  arrangement  regarding  their 
interest  in  the  estate  of  Mrs.  Vogel,  but  acted  entirely  of  his  own 
motives. 

"(9)  In  pursuance  of  this  talk,  and  before  Michael  went  home, 
the  parties  went  to  the  Probate  Court,  and  Judge  Ingkrsoll,  the 
Probate  ju<lge  of  Callioun  county,  prepared  a  paper,  which  Mr. 
Vogel  signed,  and  which  was  in  words  and  figures  as  follows: 

**' Exhibit  A.  Memoranda  of  unsettled  matters  between  Chris 
Fred  Vogel,  and  the  estate  of  Mary  M.  Vogel,  his  wife,  as  follows  : 
Said  Chris  Fred  Vogel  has  heretofore  received  from  said  Mary  M. 
Vogel  the  following  sums  of  money,  to  wit: 

One  sum  of  three  hundred  dollars $300.00 

One  sum  of  three  hundred  and  fifty  dollars. 350.00 

One  sum  of  three  hundred  and  seventy-five  dollars.. . ..  375.00 

And  one  sum  of  fourteen  hundred  dollars 1,400.00^ 

Amounting  in  all  to  twenty- four  hundred  and  twenty- 
five  dollars $2,425.00 


— And  out  of  which  he  paid  at  the  request  of  said  Mary  M.  Vogel 
one  hundred  dollars  for  the  benefit  of  Gottleib  Grimmer,  and  which 
leaves  a  balance  of  twenty- three  hundred  and  twenty-five  dollars 
($2,325.),  and  which  amount  I  agree,  in  pursuance  of  my  under- 
standing with  my  said  wife,  to  bequeath  by  my  will  to  Julius  Nagel 
and  Maggie  Nagel,  minors,  now  members  of  the  family  of  Chri.s 
Fred  Vogel.  Dated,  Marshall,  April  27th,  1887.  Chris  Fred  Vogel. 
In  presence  of  George  Ingersoll. ' 

**This  paper  was  left  with  Judge  Ingersoll,  and  remained 
with  him  till  after  the  death  of  Mr.  Vogel. 

**  (10)  January  31,  1889,  Chris  Fred  Vogel,  on  petition  of  Julius 
Nagel,  and  while  Mr.  Kast  was  acting  as  administrator  of  Mrs. 
Vogel's  estate,  was  cited  into  Probate  C>urt  to  testify  as  to  the 
property  he  had  belonging  to  his  deceased  wife's  estate.  This  ex- 
amination was  in  writing  before  the  judge  of  Pi-obate.  and  was 
conducted   by  Hon.  John  C.  Patterson,  wlio  repn\*<i*nted  Mr. 
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Nngel.  In  this  examination  he  denied  owing  his  wife  anything. 
He  admitted  he  had  considerable  money,  and  in  fact  the  amounts 
set  forth  in  the  memorandum,  but  claimed  it  had  been  paid  out  in 
various  ways  at  lier  request  He  also  denied  to  Mr.  Kast,  while 
he  was  the  administrator  of  Mrs.  Vogel's  estate,  any  liability,  to 
her  estate  or  to  claimants. 

"  (11)  In  December,  1894,  Mr.  Vogel  made  a  will,  in  which 
Julius  and  Mary,  these  claimants,  were  remembered  substantially 
B8  was  set  forth  they  should  be  in  the  memorandum  made  by 
Judge  Ingersoll.  The  contents  of  this  will  rests  somewhat  in 
memory  and  hearsay,  and,  while  iiot  in  the  exact  terms  of  the 
memorandum,  was  as  favorable  to  them  as  the  terms  of  it  would 
have  been. 

"(12)  This  will  was  destroyed  some  time  after  its  execution, 
and  was  not  .in  existence  at  the  death  of  Mr.  Vogel. 

"(13)  Mr.  Vogel  died  July  13,  1895,  without  a  will,  leaving  as 
his  only  heir  his  daughter,  Elizabeth.  Administration  was  granted 
to  his  daughter.  His  property  was  appraised  at  six  thousand  five 
hundred  and  ninety-seven  dollara  ($6,597). 

"(14)  Claimants  file  a  claim  against  his  estate  which  was  the 

memorandum  set  forth  in  the  ninth  finding  of  fact  herein,  and  to 

which  was  attached  the  following:     *  Marshall,  Mich.,  Nov.  13, 

1895.     E.'^tateof  Chris  Fred  Vogel,  Dr.,  to  Julius  Nagel  and  M.iry 

Nagel  Eipper.     To  the  above  claim,  $2,425.     Interest  to  date  it 

allowed.' 

"  Law. 

"  Claimants  have  no  legal  claim  against  the  estate  of  Chris  Fred 
Vogel,  and  cannot  recover.  It  should  be  certified  back  to  the  Pro- 
bate Court  for  Calhoun  county  that  this  claim  is  disallowed,  with 
oosts  to  be  taxed. 

"  Dated  August  15th,  1896. 

"  Clement  Smith,  Circuit  Judga  '' 

The  only  question  that  seems  to  be  raised  by  the  brief  of  ap- 
pellants goes  to  the  merits, — can  the  order  be  sustained  upon  the 
finding  of  fact?  The  finding  conclusively  shows  that  Chris  Fred 
Vogel  unqualifiedly  admitted  in  a  most  solemn  manner  that  he 

had   money  belonging  to  his  wife  to  the  amount  of  $2,425,  and 
Vol.  il— 84 
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that  he  had  an  understanding  with  his  wife,  before  her  deatli,  that 
he  was  to  bequeath  it  to  the  claimants,  who  were  her  nephew  and 
niece.  Not  only  does  it  appear  that  he  admitted  that  he  made 
this  promise,  but  that  he  made  the  writing  in  which  the  admission 
appears  as  a  means  of  avoiding  an  accounting  for  this  propeitj 
belonging  to  his  wife  at  a  time  when  her  brother,  one  of  lier  heirs, 
required  it,  as  a  condition  that  the  heirs  should  not  compel  such 
accounting;  and  it  was  shown  that  he  made  a  will  substantialiy  in 
accordance  with  his  admitted  promise,  which  was  destroyed  some 
time  after  its  execution,  and  before  his  death.  The  circuit  jutige 
was  of  the  opinion  that  the  admission  of  an  '^  understanding''  with 
his  wife  was  not  the  admission  of  a  promise,  and  that,  if  it  can  be 
said  to  amount  to  a  promise,  it  was  not  based  upon  a  consideration, 
because  neither  Mr.  nor  Mrs.  Vogel  was  under  any  obligation  t^> 
the  claimants  which  would  amount  to  a  valid  consideration.  It  is 
clear  that  the  judge  found  that  Yogel  admitted  that  he  had  the 
sum  claimed  of  his  wife's  property,  and  that  he  had  promised  her 
to  leave  it  to  these  children  at  his  death.  We  are  of  the  opinion 
that  the  facts  found  show  that  Vogel  held  this  money  in  trust  for 
these  children  by  arrangement  with  his  wife,  and  after  his  death  it 
was  the  duty  of  the  administrator  to  pay  it  over  to  them,  upon 
allowance  by  the  Probate  Court     {People  v.  Wayne  Circuit  Court, 

11  Mich:  404;  Wheeler  v.  Arnold,  30  id.  30i;  Nissier  v.Ross  Entile, 
98  id.  200  57  N.  W.  122  ;  Frank  v.  Afor/eys  Estate,  id.  64  N.  W. 
577).  This  trust,  though  it  be  said  that  it  rested  in  parol,  wjis  ad- 
mitted in  writing,  which  was  sufficient  to  satisfy  the  statute  of 
frauds.  {Patton  v.  Chamberlain,  44  Mich.  5,  5  N.  W.  1037.)  But  it 
would  seem  that  the  statute  of  frauds  lias  no  application,  innsmnch 
as  the  trust  fund  was  personalty.  {Bofttaiclc  v.  Mnhaffy.  48  Mich.  342, 

12  N.  W.  192;  Galder  v.  J/ora«,49  Mich.  14.  12  N.  W.  892  ;  Chad- 
wick  V.  Chadwick,  59  Mich.  87,  26  N.  W.  288 ;  Boirker  v.  Johnson, 
17  Mich.  42  ;  Penny  v.  CrouL  76  id.  471,  43  N.  W.  649.)  The  order 
of  tlie  circuit  judge  is  reversed,  and  that  of  the  Probate  Court  af- 
firmed, with  costs  of  both  courts  to  the  claimants  against  the  es- 
tate. It  will  be  so  certified  to  the  Circuit  and  Probate  Courts.  The 
other  justices  concurred. 
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Mahoney  et  al.  vs.  Holt  et  al. 

[Snpreme  Court  of  Rhode  Island.  December  17,  1896;  86  Atl.  Rep.  1.] 

Wills — Subsequent  sale  of  property  devised — Legacies — 

Ademption. 

1.  One  H.  undertook  to  dispose  of  several  thousand  shares  of  corporate  stock 
which  he  owned  at  the  time  of  executing  his  will,  but  which,  at  the  time  of 
his  death,  had  been  disposed  of.  Held,  as  a  matter  of  law,  that  the  legacies 
could  not  be  regarded  as  specific,  and  were,  therefore,  not  within  the  prin- 
ciples and  rules  governing  ademption. 

S.  Unless  a  contrary  intention  appears  in  the  recitals  of  the  will,  it  should  be  con* 
strued  with  reference  to  the  real  and  personal  property  mentioned  in  it  to 
speak  and  take  effect  as  if  it  hod  been  made  immediately  before  the  death 
of  the  testator. 

CoTnaiock  A  Oardner,  for  coraplainanta 

James,  \Vm.  R,  and  Theodore  F,  Tillinghasi  and  C,  P,  Robinson 
for  respondents. 

Matteson,  C.  J. — This  is  a  bill  by  the  executors  of  the  will  of 
John  F.  Holt,  late  of  Woonsocket,  deceased,  for  instruction  as  to 
the  payment  of  certain  legacies  of  the  common  stock  of  the  United 
States  Rubber  Company,  given  in  the  will.  The  case  is  as  fol- 
lows: On  May  17,  1894,  the  testator  was  the  owner  of  three 
thousand  two  hundred  and  fifty -seven  shares  of  the  common  stock  of 
the  United  States  Rubber  Company.  On  that  date  he  made  his 
will,  by  which  he  bequeathed  two  thousand  two  hundred  shares 
of  this  stock  to  several  different  persons,  using  in  eai.'h  bequest  the 
following  language :  "I  p^ive  and  bequeath  to  *  ♦  *  shares 
of  the  common  stock  of  the  United  States  Rubber  Company,  now 
owned  by  me,  and  standing  in  my  name  on  the  books  of  said  com- 
pany." The  first  in  order  of  these  bequests  was  to  Mary  A.  B. 
McElroy,  wife  of  William  B,  McElroy,  and  was  for  two  hundred 
sharesw  After  making  these  bequests,  aggregating  two  thousand 
two  hundred  shares  of  the  stock,  he  bequeathed  to  the  Rhode 
Island  Hospital  Trust  Company,  in  trust  for  the  benefit  of  his  wife, 
Margaret  Holt,  for  life,  and  after  her  death  for  tlie  benefit  of  his 
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daughters,  Clara  F.  Ilult  and  Sarah  A.  Holt,  "all  the  rest  and 
residue  of  the  shares  of  the  *  *  *  common  stock  of  the 
United  States  Rubber  Co.  owned  by  me,  and  standing  in  my 
name  upon  the  book  of  said  company,  not  otherwise  disposed  of 
by  me  by  the  foregoing  bequests,  at  the  time  of  my  decease.  '* 
The  testator  died  February  17,  1896.  There  were  then  belonging 
to  him,  and  standing  in  his  name  on  the  books  of  the  United 
States  Rubber  Company,  two  hundred  shares  of  the  common  stock 
of  that  company,  the  remainder  of  the  three  thousand,  two 
hundred  and  fifty-seven  shares  having  been  sold  and  disposed  of 
by  him  subsequently  to  the  execution  of  the  will.  At  his  decease 
his  personal  estate,  other  than  the  stock  in  the  United  States  Rub- 
ber  Companv,  consisted  of  money  in  difiEerent  banks,  credits  on  the 
books  of  the  Woonsocket  Rubber  Company,  certificates  of  stock, 
and  promissory  notes  secured  by  mortgage ;  and  these  were  suffi- 
cient to  pay  the  value  of  all  the  legacies  given  in  the  will  after 
payment  of  the  testator's  indebtedness.  The  executois  ask  the  in- 
struction of  the  court  as  to  the  manner  in  which  they  shall  treat 
the  legacies  of  common  stock  of  the  United  States  Rubber  Com- 
pany. 

It  is  contended  in  belialf  of  the  respondents,  Margaret  Ilolt, 
Clara  F.  llolt,  and  Sarah  A.  Holt,  that  these  legacies  of  the  com- 
mon stock  are  specific,  and  hence,  in  so  far  as  the  stock  was  sold 
by  the  testator,  are  to  be  regarded  as  adeemed;  that,  as  there 
remamed  but  two  hundred  shares  of  the  stock  at  the  testator's 
decease,  these  legacies  should  abate  proportionately,  and  the  two 
hundred  shares  should  be  distributed  by  the  executors  among  the 
legatees  of  the  common  stock,  exclusive  of  the  Rhode  Ishmd  Hos- 
pital Trust  Company,  in  proportion  to  the  shares  bequeathed  to 
them  respectively.  We  do  not  think  that  the  legacies  of  the  com- 
mon stock  can  be  considered  as  specific.  The  language  by  which 
they  are  given  is,  "shares  of  the  common  stock  of  the  United 
States  Rubber  Co.  now  owned  by  me,  and  standing  in  my  name 
n  the  books  of  paid  company.  "  The  only  words  which  tend  to 
distinguish  or  identify  the  shares  are  the  words,  "  now  owned  by 
me,  and  standing  in  my  name  on  the  books  of  said  comj)any ;" 
but  these  are  whollv  insufficient  to  distinacuish  or  identifv  the 
shares  given  by  any  particular  bequest  from  any  other  of  the  three 


MAHONEY  ET  AL.  v.  HOLT  ET  AL.  269 

thousand  two  hundred  and  fifty-seven  shares  owned  by  the  tes- 
tator and  standing  in  his  name  on  the  books  of  the  company,  at  the 
date  of  the  execution  of  his  will  {Bothamley  v.  Sherson^  L.  R.  20 
Eq.  304.)  Gen.  Laws  R  I.  (ch.  203,  §  6),  provides  that,  unless  a  con. 
trary  intention  shall  expressly  appear  by  the  will,  it  shall  be  con- 
strued, with  reference  to  the  real  and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  ns  if  it  had  been  made  immediately  be- 
fore the  death  of  the  testator.  If,  in  obedience  to  this  statute,  the 
will  is  to  be  construed  to  speak  and  take  effect,  as  to  the  personal 
estate  comprised  in  it,  as  if  it  had  been  executed  immediately  be- 
fore the  testator's  death,  the  case  is  one  in  which  the  testator  has 
bequeathed  to  various  persons  shares  of  stock  aggregating  a  much 
larger  number  than  he  possessed,  and  the  case  comes  within  the 
decision  in  Pearce  v.  Billings  (10  R  I.  102).  In  that  case  the  tes- 
tator bequeathed  certain  legacies  purporting  to  be  legacies  of  bank 
stock,  aggregating  more  stock  in  some  banks  than  lie  possessed. 
It  was  held  that  the  legacies  should  be  regarded  as  pecuniary  lega- 
cies, the  amount  of  which  was  to  be  ascertained  by  reference  to 
the  value  of  the  stocks  in  which  they  were  expressed,  and  that  the 
valuation  should  be  taken  at  the  time  of  payment  if  within  a  year 
after  the  decease  of  the  testator,  and,  if  subsequently,  at  a  valua- 
tion to  be  taken  at  the  expiration  of  one  year  after  the  testator's 
decease.  We  do  not  see  that  the  present  case  is  distinguishable 
from  Pearce  v.  Billings^  and  we  accordingly  instruct  the  executors 
that  it  will  be  their  duty  to  pay  to  the  legatees  of  the  common  stock 
of  the  United  States  Rubber  Company  the  value  of  the  shares  of 
that  stock  bequeathed  to  them  respectively,  the  valuation  to  be 
taken  at  the  time  of  payment  if  made  within  a  year  after  the  tes- 
tator's decease,  and,  if  made  subsequently,  to  be  taken  at  the  ex- 
piration of  one  year  from  the  testator's  decease,  at  which  time  the 
legacies  will  become  due  to  the  legatees. 


Note.— DISTINCTION  BETWEEN  "SPECIFIC"  AND  DEMONSTRA- 

TIVE  LEGACIES. 

In  2  Redfleld  on  Wills  (3d  ed.  182),  the  distinction  between  a  general  and  a 
specific  legacy  is  thus  defined  :  "  A  legacy  is  said  to  be  general  when  it  is  not 
answered  by  any  particular  portion  of,  or  article  belonging  to,  the  estate,  the 
delivery  of  which  will  alone  fulfil  the  intent  of  the  testator;  and  when  it  is  so 
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answered,  it  is  said  to  be  a  specific  legacy,  because  it  consists  of  some  specific 
thing  belonging  to  the  estate,  which  is,  by  the  legacy,  intended  to  be  traiis- 
ferred  in  specie  to  the  legatee."  In  2  Williams  on  Executors  (6th  ed.  1250), 
it  is  said:  "A  legacy  is  general  when  it  is  so  given  as  nut  to  amount  to  a 
bequest  of  a  particular  thing  or  money  of  the  testator,  distinguished  from  all 
others  of  the  same  kind.  A  legacy  is  specidc  when  it  is  a  bequest  of  a  speci- 
fied part  of  the  testator's  personal  estate  which  is  so  distinguished."  One  of 
the  essential  properties  of  a  specific  legacy  is,  that  if  the  legacy  fail  by  the  in- 
adequacy of  its  subject,  the  legatee  will  not  be  entitled  to  any  recompense  or 
satisfaction  out  of  the  general  personal  estate.    (2  Wms.  on  Exrs.  1251.) 

Speaking  upon  the  subject  of  specific  legacies,  the  lord  chancellor  (Field- 
ing V.  Preston,  1  De  G.  &  J.  438),  said  :  "  There  have  been  attempts  in  various 
cases,  to  determine  the  meaning  of  a  specific  legacy,  and  what  is  the  t^rst 
whereby  such  legacies  may  be  distinguished  from  general  bequests.  There 
are  objections  to  most  of  the  definitions,  but  I  think  we  are  quite  safe  in  treat- 
ing that  as  a  Fpecific  bequest  which  the  testator  directs  to  be  enjoyed  in 
specie." 

A  legacy  is  specific  when  it  can  be  satisfied  only  by  the  transfer  or  delivery  of 
some  particular  portion  of,  or  article  belonging  to,  the  estate,  which  the  testator 
intended  should  be  transferred  to  the  legatee  in  specie.  (2  Redfield  Wills,  132; 
Rapaljo  &  Lawrence  Law  Diet.  tit.  "  Legacy.")  Lord  Hardwickk  said,  in 
Ellis  V.  Walker  (Amb.  309)  :  **  I'he  court  leans  against  considering  legacies  as 
specific."  Unless,  therefore,  it  appears  that  the  money  or  thing  to  be  trans- 
ferred is  so  clearly  identified  and  inherently  described  as  that  the  legatee  can 
say  to  the  executor  that  all,  or  a  portion,  of  the  very  fund  or  property  in  ques- 
tion was  transferred  by  the  will,  the  bequest  will  not  be  regarded  as  specific. 
(Sidebotham  v.  Watsod,  11  Hare,  170.) 

The  facts  considered  in  Tifft  v.  Porter  (8  N.  Y.  516),  were  substantially  as 
follows  :  The  testator  bequeathed  to  his  wife  two  hundred  and  forty  shares, 
and  to  Harriet  S.  Qlover  one  hundred  and  twenty  shares  of  stock  of  the 
Cayuga  County  Bank.  He  owned  three  hundred  and  sixty  shares  of 
that  stock  when  he  died.  The  court  defined  "legacies"  as  follows:  "A 
legacy  is  general  when  it  is  so  given  as  not  to  amount  to  a  bequest  of  a  particu- 
lar thing  or  money  of  the  testator,  distinguished  from  all  others  of  the  same 
kind.  It  is  S[)ecific  when  it  is  a  bequest  of  a  specified  part  of  the  testator's 
personal  estate  which  is  so  distinguished," — and,  following  the  definition,  held 
that  the  legacies  of  stock  were  general.  A  bequest  of  a  specified  amount  in 
public  funds  or  stock  or  money  is  general,  but,  if  the  property  is  further  de. 
scribed  as  being  then  owned  by  the  testator,  the  bequest  is  special.  (Schouler, 
Exrs.  sec.  461.)  A  specific  legacy  is  not  subject  to  contribute  to  any  deficiency 
which  may  occur  iu  other  bequests,  nor  can  a  specific  legatee  claim  to  have 
any  deficiency  which  may  be  found  to  exist  in  his  legacy  made  up  from  other 
portions  of  the  estate.  (Redf.  Wills,  pt.  2,  p.  462;  Schouler,  Exrs.  sec.  461;  2 
Wms.  Exrs.  1251.) 

While  specific  legatees  must  depend  exclusively  upon  the  particular  money, 
security  or  fund,  yet.  if  from  the  description  contained  in  the  will,  the  particu- 
lar money,  fund,  or  thing  can  be  found  among  the  effects  of  the  testator  at 
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his  death,  the  legatee  is  entitled  to  demand  it  of  the  executor.  (Redfleld^ 
Wills,  pt.  2,  p.  462 ;  Duncan  v.  Duncan.  27  Beav.  889.) 

One  thousand  dollars,  out  of  money  in  the  safekeeping  of  A.  B.,  was  lield  to 
be  so  far  a  specific  legacy  as  to  carry  interest  thereon  from  the  decease  of  the 
testetor.  (Redfield,  Wilis,  pt.  2,  p.  469,  sec.  19 :  Parliinson  v.  Parkinson,  2 
Bradf.  77 ;  Pierrepont  v.  Edwards,  25  N.  Y.  128 ;  Ludlam's  Estate,  13  Pa, 
188.) 

In  (Gardner  v.  Printup  (2  Barb.  83),  the  avails  of  a  certain  bond  and  mort* 
gage  owned  by  the  deceased  was  held  to  be  a  specific  legacy  ;  and  in  Chase 
V.  Lockerman  (11  Gill  &  J.  185,  85  Am.  Dec.  277)  and  in  Gilbreath  v.  Alban 
(10  Ohio,  64),  it  was  held  thut  "any  bequest  limited  to  a  particular  debt  or 
chattel,  or  an  amount  to  be  recovered  in  a  certain  suit  was  a  specific  bequest." 

A  bequest  of  "all  of  my  stock  in  the  Housatonic  Bank,  amounting  to 
$6,000,"  the  testator  having  at  his  death  $9,000  of  the  same  stock,  was  held  to 
be  spr^cific.  (Ex  parte  Foote.  22  Pick.  299  ;  White  v.  Winchester,  6  id.  48 ; 
Jeffreys  v.  Jeffreys,  8  Atk.  120.    See  also  Re  Mowry,  16  R.  I.  541.) 

'•  The  money  now  owing  me  from  A.  "  was  held  in  Hayes  v.  Hayes's  Exrs, 
(85  N.  J.  Eq.  461)  to  be  a  specific  legacy. 

In  Tifft  V.  Porter  (8  N.  Y.  516),  it  was  held  that  "when  a  legacy  by  ita 
terms  indicates  a  particular  part  of  the  testator's  estate,  it  is  specific."  (See 
aiso  Van  Wagenen  v.  Baldwin,  7  N.  J.  Eq.  211;  Young  v.  McEinnie* 
5  Fla.  542.) 

The  rule  is  well  settled  that,  if  a  legacy  is  specific,  and  is  appropriated  to  the 
payment  of  debts,  the  legatee  (if  the  general  or  residuary  legatees  are  not  suf- 
ficient) ia  entit  led  to  contribution  from  the  holders  of  other  specific  legacies. 
(Farnum  v.  Bascom,  122  Mass.  282.)  Nor  is  there  any  distinction  between 
such  a  case  and  one  where  a  specific  legacy  is  appropriated  to  satisfy  the  law- 
ful claims  of  the  widow  of  the  testator,  who  has  waived  the  provisions  of  the 
will  made  in  her  favor.  To  the  extent  to  which  a  specific  legacy  has  been 
taken  by  the  widow,  the  legatee  would  be  entitled  to  contribution,  as  much  as 
if  it  had  been  taken  for  the  payment  of  debts.  It  is  equally  well  settled  that, 
if  the  claim  for  cx>ntribution  of  the  plaintiffs  rested  upon  the  fact  that  they 
were  residuary  leu^atees,  it  could  not  be  maintained.  Nothing  is  given  by  a 
residuary  clause  except  upon  the  condition  that  something  remains  after  all 
paramount  claims  upon  the  testator's  estate  are  satisfied.  (Richardson  v.  Hall, 
124  Mass.  228,  288.) 

Specific  legacies  are  held  to  contribute  proportionally  to  the  charges  on  the 
estate,  unless  from  the  expressions  of  the  will,  or  from  the  position  of  the  lega- 
tee, as  where  he  receives  a  legacy  in  lieu  of  a  debt  or  claim  against  the  estate, 
it  is  seen  that  such  legacy  is  entitled  to  a  preference.  (Farnum  v.  Bascom,  122. 
Mass.  282.)  There  is  a  presumption  of  intended  equality  between  general  lega- 
tees as  a  class,  and  between  specific  legatees  as  a  class.  A  specific  legacy  is 
one  which  separates  and  distinguishes  the  property  bequeathed  from  the  other 
property  of  the  testator,  so  that  it  can  be  identified.  It  can  only  be  satisfied  by 
the  thing  bequeathed  ;  if  that  has  no  existence,  when  the  bequest  would  other- 
wise liec^me  operative,  the  legacy  has  no  effect.  If  the  testator  subsequently 
partM  w  th  the  property,  even  If  he  exchanges  it  for  other  property  or  pur- 
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f^bases  other  property  with  the  proceeds,  the  legatee  has  no  claim  on  the  estate 
for  the  value  of  his  legacy.  Tiie  legacy  is  adeemed  by  the  act  of  the  testator. 
(TomllDSon  v.  Bury,  145  Mass.  846.) 

In  the  case  of  Drydeu,  Executor,  v.  O wings,  49  Md.  856,  this  court  said, 
"According  to  well  settled  rules  of  construction,  in  order  to  constitute  a  specific 
legacy,  it  is  necessary  for  the  testator  to  distinguish  or  Identify  the  stock  or 
thing  given  by  some  other  equivalent  expression,  marking  the  corpus  of  the 
stock  bequeathed,  and  show  log  that  the  testator  meant  the  identical  stock,  and 
no  other,  should  pass  to  the  legatee."  In  that  case,  the  bequest  was  of  $8,000 
in  state  of  Missouri  bonds,  and  it  appeared  in  proof  that,  at  the  time  of  making 
his  will,  as  well  as  at  the  time  of  liis  death,  the  testator  had  in  his  possession  a 
large  amount  of  stocks  and  l)onds,  and  among  them  eight  state  of  Missouri 
bonds  of  the  value  of  $8,000.  It  was  claimed  that  this  was  a  specific  bequest 
of  these  eight  bonds,  but  this  court  held  that  the  bequest  was  not  specific. 

In  the  case  of  Robinson  v.  Addison  (3  Beaven.  520),  a  testator  bequeathed 
five  and  a  half  shares  of  Leeds  and  Liverpool  Canal  stock  to  one  legatee,  five 
shares  to  another,  and  five  shares  to  a  third,  and  it  appeared  that  he  held  fifteen 
and  a  half  of  said  shares  both  at  the  time  of  making  his  will  and  at  the  time  of 
his  death,  and  yet  Lord  Langdalb,  master  of  the  rolls,  held  these  to  be 
general  and  not  specific  legacies,  saying  that  "there  is  no  description  or  reference 
to  show  that  he  meant  to  give  the  particular  shares  which  he  had  at  the  date  of 
his  will,  nor  any  trust  from  which  it  can,  as  it  appears  to  me,  be  concluded 
that  he  must  have  meant  only  such  shares  as  he  had  at  the  respective  times  of 
making  his  will  and  of  his  death." 

A  demonstrative  legacy  is  in  the  nature  of  a  general  legacy,  with  a  certain 
fund  pointed  out  for  its  payment,  as  a  gift  of  $1,000  to  be  paid  out  of  the  fund 
due  by  A.;  and  if  the  fund  thus  designated  fails,  the  legatee  is  entitled  to  be 
paid  out  of  the  general  assets  belonging  to  the  estate.  (Kirby  v.  Potter,  4 
Vesey,  Jr.  748;  Sibley  v.  Perry,  7  Ves.  623  ;  LeGrice  v.  Finch.  3  Merivale,  50; 
Giddings  v.  Seward,  16  N.  Y.  865  ;  Welch's  Appeal.  28  Pa.  St.  [4  CaaeyJ 
8«8.) 

"A  demonstrative  legacy  is  '  a  bequest  of  a  sum  of  money  payable  out  of  a 
particular  fund  or  thing/  It  is  a  pecuniary  legacy,  '  given  generally,  but  with 
B  demonstration  of  a  particular  fund  as  the  source  of  its  payment.'  It  is  there- 
fore, equivalent  to,  or  in  the  nature  of,  a  devise  or  bequest  of  so  much  or  such 
a  part  of  the  fund  or  thing  specified."  (Glass  v.  Dunn,  17  Olkio  St.  413;  5  Am. 
and  £ng.  Ency.  of  Law,   541 ;  2  Redfield  on  Wills.  140,  141.) 

"  A  demonstrative  legacy  is  the  l)equcst  of  a  certain  sum  of  money,  with  a 
direction  that  it  shall  be  paid  out  of  a  particular  fund.  It  differs  from  a  specific 
legacy  in  this  respect,  that  if  the  fund  out  of  which  it  is  payable  fails  for  any 
cause,  it  is  nevertheless  entitled  to  come  on  the  estate  as  a  general  legacy,  and 
it  differs  from  a  general  legacy  in  this,  that  it  does  not  abate  in  that  class." 
Per  Shaiiswood  J.,  in  Armstrong's  Appeal  «63  Pa.  St.  812,  816). 

Where,  even  if  a  legacy  is  charged  upon  a  particulnr  fund,  it  appears  by  the 
will  that  it  is  not  to  fail  by  reason  of  any  failure  of  the  fund,  or  its  inadequacy 
tnr  the  purpose,  the  legacy  is  held  to  be  demonstrative.  That  a  legacy  which 
is  thus  charged  should  be  demonstrative,  there  should  appear  a  fixed  separate 
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intent  to  give  the  money  or  legacy  independently  of  the  fund.  The  cases  in 
-which  the  distinction  between  specific  and  demonstrative  legacies  has  iieen 
pointed  out,  and  in  which  it  has  been  discussed  whether  that  in  dispute  was  of 
the  one  or  of  the  other  character,  are  very  numerous,  both  in  Eugland  and  in 
this  country.  Each  must  be  decided  wUh  reference  to  its  own  circumstances 
and  the  peculiar  phraseology  used.  Whether  all  the  cases  can  be  reconciled  or 
not,  they  all  proceed  upon  the  principle  that  whether  a  legacy  is  demonstrative 
or  specific  must  be  decided  by  the  intent  of  the  testator  as  it  appears  from  the 
will;  and  that,  where  a  legacy  is  held  to  be  demonstrative,  a  general  intent  is 
shown  to  have  it  paid  without  reference  to  the  fund  on  which  it  is  primarily 
charged.  (Creed  v.  Creed,  11  CI.  &  Fin.  491;  White  v.  Winchester,  6  Pick.  48; 
Bliss  V.  American  Bible  Society,  2  Allen,  834.) 

Paget  V.  Uuish  (1  H.  &  M.  663),  was  a  case  where  the  testator  gave  certain 
annuities,  followed  by  a  declaration  that  they  should  be  paid  out  of  the  rents 
of  certain  real  estate.  Held  that  the  bequest  of  the  annuities  was  demonstrative, 
and,  the  rents  proving  iusufBcient,  the  annuities  were  payable  out  of  the  residue 
of  the  estate. 

^'  There  is  no  doubt  that,  where  a  testator  bequeaths  a  sum  of  money  in  such 
a  manner  as  to  show  a  separate  and  independent  intention  that  the  money  shall 
be  paid  to  the  legatee  at  all  events,  that  intention  will  not  be  held  to  be 
controlled  merely  by  a  direction  in  the  will  that  the  money  is  to  be  raised  in  a 
particular  way,  or  out  of  a  particular  fund."  Per  Wigram,  V.  C,  in  Dickin 
V.  Edwards  (4  Hare,  273,  276). 

It  is  not  to  be  disputed  that  a  general  legatee  as  distinguished  from  a  par 
ticular  legatee  is  entitled  to  everything  which  '*  turns  out  not  to  be  disposed  of." 
(2  Wms.  Ex'rs  [Am.  ed.],  1567,  and  notes;  2  Jar.  Wills,  *762;  Bosley  v.  Bosley, 
14  How.  891;  Drew  v.  Wakefield,  54  Maine,  291:  Thayer  v.  Wellington,  9 
Allen,  283,  295.)  "Because  the  testator  is  supposed  to  take  the  particular 
legacy  from  the  residuary  legatee  only  for  the  sake  of  the  particular  legatee; 
so  that  upon  the  failure  of  the  particular  intent,  the  court  gives  effect  to  the 
general  intent."    (2  Wms.  Ex'rs,  1569;  2  Jar.  Wills,  *762.) 

And  though  a  general  legacy  may  sometimes  have  a  preference  over  other 
general  legacies  in  the  same  will,  it  is  only  in  certain  recognized  cases.  Where 
it  is  given  for  the  support  and  maintenance  of  a  near  relative,  otherwise 
unprovided  for  (Scofleld  v.  Adams,  12  Hun,  370).  or  for  the  education  of  such 
relative  (Petrie  v.  Pctrie,  7  Lans.  90),  or  where  it  is  in  lieu  of  dower  and  so 
may  be  deemed  a  purchase-price  (Blower  v.  Morret,  2  Ves.  Sr.  Ch.  421',  such 
general  legacy  has  been  granted  a  preference. 

In  determining  as  of  what  time  legacies  shall  take  effect  and  be  payable, 
certain  general  rules  have  been  adopted  ;  and  testators,  in  making  their  wills, 
are  considered  as  framing  their  testamentary  dispositions  in  view  of  those  gen- 
eral rules. 

Specific  legacies  are  treated  as  severed  from  the  bulk  of  the  testator's  prop- 
erty by  the  operation  of  the  will,  and  their  increiise  and  em  tlument  are 
regarded  as  specifically  appropriated  for  the  benefit  of  the  legatee  from  that 
period;  though  the  time  for  the  enjoyment  of  the  principal  may  be  postponed 
to  a  future  period.  With  respect  to  general  legacies,  the  law,  for  convenience. 
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bas  prescribed,  as  a  general  rule,  that  where  no  time  is  named  by  the  testator^ 
and  in  the  absence  of  any  intention  derived  from  the  will  itself,  such  general 
legacies  shall  be  raised  and  satisfied  out  of  the  testator's  estate  at  the  expiration 
of  one  year  next  after  his  death..  (2  Roper  on  Leg.  1245;  2  Lead.  Gas.  in  £q. 
689,  notes  to  Ashburne  v.  MacGuire.)  On  a  legacy  coming  within  the  class  of 
general  legacies,  if  the  legacy  be  not  paid  at  the  expiration  of  the  year,  interest 
from  that  time  will  be  allowed  as  damages;  and  interest  on  a  legacy  will  not  be 
computed  from  a  period  prior  to  that  time,  unless  there  be  a  clear  expression 
of  intention  that  interest  shall  be  reckoned  from  an  antecedent  time  or  events 
In  that  case  the  interest  is  regtirded  as  of  the  substance  of  the  gift,  and  is  not 
recoverable,  as  such,  unless  there  be  a  clear  intention  apparent  on  the  face  of 
the  will  that  interest  shall  be  payable  from  a  period  prior  to  the  expiration  of 
the  year. 

To  this  general  rule  there  are  a  few  well-established  exceptions.  A  legacy 
given  in  satisfaction  of  a  debt  will  carry  interest  from  the  testator's  death. 
(Clark  V.  Bewell,  8  Atk.  99.)  Interest  on  a  legacy  to  a  minor  child  of  the  tes- 
tator, or  to  one  to  whom  the  testator  is  in  looo  parentis,  will  be  allowed  from 
the  testator's  death  as  a  provision  for  maintenance,  where  no  provision  is  made 
by  will  or  otherwise  for  the  support  of  such  legatee.  (Brinkerhoff  v.  Merselis, 
4  Zab.  680;  Cox  v.  Corkendall.  2  Beas.  188;  Hennoon's  Ex'rs  v.  Jacobus,  1!^ 
C.  £.  Green,  28-,  Ex'r  of  Kearney  v.  Kearney,  2  id.  50,  68,  604.)  Where 
the  bequest  is  of  an  annuity,  in  the  absence  of  any  direction  to  tlie  contrary, 
the  annuity  will  commence  from  the  death  of  the  testator,  and  the  first  pay- 
ment become  due  at  the  end  of  the  first  year  from  that  event.  In  this  respect 
an  annuity  differs  from  a  general  legacy  ;  for  a  general  legacy,  not  being  paya^ 
ble  out  of  the  testator's  assets  before  the  end  of  the  year  from  the  testator's 
death,  no  interest  will  be  due  thereon  until  the  expiration  of  the  second  year. 
(2  Rop.  on  Leg.  1245.) 

There  is  another  class  of  cases  which  are  apparently  exceptions  to  this  gen- 
eral rule;  but  those  cases  stand  upon  peculiar  and  special  grounds,  and  are 
regarded  as  a  class  by  themselves.  On  a  bequest  of  the  residue  of  the  testator's 
estate,  or  of  some  aliquot  part  or  proportion  thereof,  in  trust  to  pay  the  inter- 
est or  income  to  a  legatee  for  life,  with  a  gift  of  the  princi;tal  over  at  his 
death,  the  interest  or  income  payable  to  the  life  tenant  will  be  computed  from 
the  testator's  death.  (Green  v.  Green,  8  Stew.  451;  8.  c.  5  id.  768;  Van 
Blarcom  v.  Dager,  4  id.  788;  2  Spence's  £q.  Jur.  55'<^-569;  Howe  v.  Earl  of 
Dartmouth,  7  Ves.  137,  and  the  notes  to  that  case  in  2  Lead.  Cas.  in  £q.  6S6  et 
teq.)  Cases  of  this  class  are  distinguished  from  legacies  of  a  definite  sum  with 
remainder  over,  witli  respect  to  the  computation  of  int«re8t  to  the  life  tenant. 
(2  Wms.  on  Ex'rs,  139! ;  Pearns  v.  Young,  9  Ves.  549,  per  Lord  Eldon;  Baker 
▼.  Baker.  6  H.  of  L.  Cas.  623,  per  Lord  Chrlmbpoud;  Van  Blarcom  v.  Dager, 
4  Stew.  788,  per  Dodd,  J.)  In  the  case  last  cited,  the  computation  from  the 
testator's  death,  of  interest  or  income  to  the  life  tenant,  where  the  gift  is  of  the 
residue  is  placed  on  a  special  equity  as  between  the  parties  who  are  to  partici- 
pate in  the  gift,  arising  from  the  injustice  that  wr)uld  be  done  to  the  life  tenant 
by  the  addition  of  the  entire  interest  to  the  cipital.  (2  Uor>.  on  Leg.  1820.) 
That  the  computation  of  interest  as  between  the  life  tenant  and  remainderman. 
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where  the  corpus  of  the  gift  is  the  residue  of  the  testator's  estate,  is  founded 
ezciusiyely  on  the  special  equity  between  the  parties  among  whom  the  gift  is 
to  be  apportioned,  is  apparent  from  an  examination  of  the  cases  Fur  the  first 
year,  sometimes,  the  interest  on  the  wlioie  income  is  allowed  tbe  life  tenant 
sometimes  only  a  portion  of  the  income  for  the  first  year  is  allotted  to  the  life 
tenant,  and  the  balance  is  added  to  increase  the  capita!,  for  the  reason  that,  in 
such  coses,  the  circumstances  are  such  that  H  would  be  inequitable  to  the  re- 
mainderman to  give  the  whole  produce  of  the  first  year  to  the  life  tenant-  and 
sometimes  the  allowance  to  the  life  tenant  for  the  first  year  is  upon  a  percenUige 
determined  by  the  court,  on  a  consideration  of  what  would  be  just  and  equita- 
ble as  between  the  parties,  under  the  circumstances  of  the  particular  case. 
(Hewitt  V.  Morris,  1  Turn  &  Russ.  241 ,  Fearns  v.  Toung.  9  Yes.  552.  Brown 
▼.  Gellatly,  L.  R.  2  Ch.  App.  751:  2  Spence's  Eq.  Jur.  558  et  seq.) 

The  apparent  conflict  in  the  decisions  on  this  subject  is  in  a  large  measure 
due  to  the  failure  to  observe  the  special  grounds  on  which  the  computation 
of  interest  is  made  as  between  the  life  tenant  and  remainderman,  where  the 
corpus  of  the  gift  is  the  residue  of  the  testator'?  estate.  Some  of  it  is  also  attrib- 
utable to  expressions  used  in  that  class  of  cases  where  interest  is  allowed  by 
way  of  maintenance  for  minor  children,  or  those  to  whom  the  testator  is  in 
loco  par entii.  If  those  cases  which  are  universally  considered  as  exceptional, 
and  as  resting  on  special  and  peculiar  grounds,  are  put  aside,  the  decisions  on 
the  subject  of  interest  on  legacies  are  quite  consistent  and  harmonious. 


In  Re  Miller's  Estate. 

[Supreme  Courtof  Pennsylvania,  Jan.  4, 1897;  179  Pa.  St.  645, 86  Atl.  Rep.  189.] 

Testamentary  capaoitt — Undue  influence. 

Testamentary  capacity  may  still  remain,  even  where  a  judicial  decree  has 
declared  that  the  testator  was  an  habitual  drunkard,  as  such  a  decree  Is 
only  prima  Jhcie  evidence  of  incapacity.  The  mere  fact  that  an  old  man 
used  intoxicants  to  excess  for  ten  years  prior  to  his  death,  and  thsl  he 
gave  three-fourths  of  his  property  to  one  of  his  six  children — that  he  was 
afflicted  with  locotnoior  ataxia— i&  not  conclusive  evidence  of  a  want  of 
testamentary  capacity. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a  term 
held  in  and  for  the  county  of  Allegheny, 

Edtjoard  Oampheli,  Lazear  d  Orr,  W.  H.  lomlinson^  and  Charles 
E.  nogg%  for  appellant. 

Clarence  Burleigh  and  Watson  <t  ifcCteave,  for  appellea 
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Dean,  J. — Alexander  H.  Miller,  a  member  of  the  bar  of 
Alleglieny  county,  on  4th  September,  1887,  died  at  the  age  of 
seventy-three  years.  His  wife  had  died  seven  years  before,  but  he 
left,  surviving  him,  six  children, — Alexander  IL  (this  appellant), 
with  four  brothers,  and,  a  daugliter,  Virginia,  married  to  Patrick 
H.  Winston.  He  left  a  will,  dated  24th  May,  1883,  to  which 
were  appended  two  codicils,  one  dated  29th  May,  1884,  and  tlie 
other  20th  July.  18S6.  His  estate,  made  up  of  realty  and 
personalty,  was  valued  at  between  three  and  four  hundred 
thousand  dollars.  By  the  will  he  gave  to  his  executors,  in  trust 
for  his  daughter  Virginia,  $25,000;  to  his  son  Zmd,  $5,000;  to  his 
son  Hampton,  an  annuity  of  $500  for  life;  to  Thomas,  $5,000;  to 
his  brother  George  W.,  an  annuity  for  life  of  $200  All  the 
residue  he  gave  absolutely  to  his  son  Florence,  and  appointed  him 
and  James  J.  Donnell  executors  of  the  will.  By  the  first  codicil 
he  adds  $5,000  to  the  bequest  to  his  son  Thomas,  making  it 
$10,000:  to  his  son  Alexander  H.,  who  had  been  given  nothing  in 
the  will,  he  gave  an  annuity  for  life  of  $400.  By  the  second 
codicil  he  gave  to  his  son  Hampton,  in  addition  to  his  annuity,  a 
house  and  lot  then  in  the  son's  occupancy,  and  increased  Alexan- 
der's annuity  from  $400  to  $500.  The  result  of  the  will  and 
codicils  was  to  leave  fully  three- fourths  of  the  estate  to  his  son 
Florence.  The  will  was  proven  10th  September,  1887,  without 
notice  to  the  heira  or  legatees.  An  appeal  was  taken  by  Humpton 
J.  Miller  from  the  decree  admitting  the  will  to  probate,  which 
was  dismissed  because  of  neglect  of  appellant  to  file  tlie  bond 
required  by  law.  On  27th  of  June,  1892,  Alexander  H.  Miller 
(this  appellant)  presented  his  petition  to  tlie  Orphans'  Court  for 
allowance  of  an  appeal  from  the  same  decree.  In  this  petition,  he 
averred  testamentary  incapacity  of  his  father  at  the  date  of  the 
execution  of  the  will  and  codicils,  and  undue  influence  exercised 
over  him  by  Florence  0.  Miller,  the  principal  beneficiary,  to 
procure  the  making  of  them.  It  is  not  important,  in  the  issue 
before  us,  to  notice  and  discuss  the  decrees  on  this  petition  in  the 
court  below,  in  the  interval  between  probate  and  dismissal  of 
petition.  They  afford  us  no  aiil  in  the  decision  of  this  contention. 
It  is  sufficient  to  say  that  the  appellant  got  his  case  profierly 
before   the   court  below,  and    th  ii  there  was  a  regular   judicial 
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decree  on  the  merits,  after  hearing,  by  a  coart  of  competent 
jurisdiction,  against  him,  from  which  he  now  appeals  to  this  court. 
He  alleges  the  court  erred — First,  in  not  determining  that  there 
was  evidence  for  a  jury  that  the  testator  lacked  testamentary 
capacity  at  the  date  of  the  execution  of  the  will  and  codicils; 
and,  second,  in  not  finding  there  was  evidence  for  a  jury  that  the 
will  was  procured  by  undue  influence  exercised  over  him  by 
Florence  C.  Miller. 

When  the  question  before  an  Appellate  Court  is  whether  the 
evidence  adduced  in  the  court  below  was  of  that  character  which 
required  its  submission  to  a  jury,  and  the  answer  of  tiie  Appellate 
Court  is  in  the  affirmative,  a  sort  of  restraint  in  the  expression  of 
an  opinion  is  always  necessarily  imposed  on  the  Appellate  Court, 
not  because  of  doubt  in  the  correctness  of  its  judgment,  but, 
because  of  the  possible  efiEect  of  elaborate  discussion  on  the  retrial 
of  the  cause.  Hence,  in  whatever  we  may  say  in  vindication  of 
this  judgment,  we  desire  it  to  be  distinctly  understood  that  we  are 
not  pointing  out  what  the  verdict  of  the  jury  ought  to  be,  but 
only  the  evidence  on  which  a  jury,  after  a  consideration  of  it,  may 
rest  a  venlict,  if,  in  view  of  all  the  evidence,  such  verdict  be 
warranted. 

The  appellant  averred  that  the  testator  lacked  testamentary 
capacity  when  he  executed  the  will  and  codicils.  The  court 
below,  as  a  question  of  fact,  determined  that  this  averment  was  so 
unfounded  that  there  was  no  evidence  which  would  warrant  a  jury 
in  sustaining  it,  but  that,  on  the  contrary,  he  possessed  "  testa- 
mentary capacity  of  the  highest  order."  It  was  alleged  that  the 
testator  had  become  so  addicted  to  the  use  of  intoxicating  liquor 
vciirs  before  the  date  of  the  will,  and  at  that  date  the  habit  was  so 
aggravated  and  confirmed,  that  his  mental  powers  were  weakened, 
and  bordered  on  imbecility.  In  proof  of  this,  twenty  witnesses 
were  called,  some  of  whom  had  peculiar  and  long-continued 
opportunities  of  observation,  who  testified  that  he  began  the  drink 
hal>it  about  the  year  1885,  and  kept  it  up  until  after  the  date  of 
the  will  and  codicils,  and  until  his  death;  that  it  had  so  grown 
upon  him  as  early  as  1879  that  he  then  drank  at  times  as  mucii  as 
a  quart  a  day,  and,  that  it  might  be  easy  of  access,  he  kept  it,  in 
large  quantities,  both  at  his  house  and  law  office ;  that  he  bought 
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whisky  for  his  own  use,  on  more  than  one  occasion,  by  the  barrel 
One  of  the  witnesses  to  the  excessive  use  of  liquor  was  W.  A. 
Lewis,  Esq.,  who  commenced  reading  law  with  him  in  1865,  and 
coniinued   in   his  office  until  1882.      Some  of  the  others   were 
Bervants  in  his  family;  others,  street-car  conductors  on  the  lines 
leading  past  his  homa     Besides  these  disinterested  witnesses  were 
some  of  his  children,  living  much  of  the  time  in  his  house.     Tiiat 
he  drauk  liquor  to  gross  excess  from  1879  to  his  death  cannot  be 
questioned,  from  this  testimony,  unless  almost  every  one  of  the 
twenty  witnesses  be  guilty  of  flat  perjury.     If  they  be  believed, 
then,  that  his  brain  wa.s  saturated  with  alcohol  for  almost  ten  years 
before  his  death.     But,  furthjer  than  this,  it  was  averred,  and  not 
denied,  that  the  testator,  when  he  executed  the  will  and  codicils, 
was   afflicted   with   locomotor  ataxia.      This,    appellant  alleged, 
contributed  to  hia  physical  and  mental  prostration.     As  to  the 
probable  effects  of  alcoholism  and  the  disease  of  locomotor  ataxia 
on  the  mind,  the  testimony  of  reputable  experts  was  offered  by 
the  contestants,  but  rejected  by  the  court  for  the  reason  that  a 
prima/acie  case  of  incapacity  had  not  been  made  out,  and  the 
further  reason  that  a  hypothetical  question  put  to  the  experts, 
purporting  to  embrace  the  facts,  omitted  material  facts  proven  by 
appellea    We  do  not  think  the  grounds  of  the  rejection  sufficient 
The  testimony,  when  added  to  that  already  in,  might  have,  if  duly 
considered,  affected  the  judgment  and  changed  the  result     But  a 
comparison  of  the  hypothesis  with  the  facts  contestant's  evidence 
tended  to  prove  shows  that  it  embraced  every  material  fact  he 
alleged.     lie   was  not  bound  to  include  in  it   facts  alleged  by 
proponents  which  he  denied,  or  facts  which  may  be  fairly  con- 
sidered irrelevant     Hence,  in  passing  on  the  testimony,  we  take 
into  consideration  that  which  was  rejected. 

The  learned  judge  of  the  court  below  went  beyond  the  issue  in 
his  finding,  when  he  declared  tliat  the  testator  po.ssessed  ^^testa- 
mentary capacity  of  the  highest  order."  And  while,  if  the  issue 
presented  only  this  one  question,  tlie  error  miglit  be  of  no  conse- 
quence, yet,  because  of  the  two  questions,  as  will  be  noticed  in  our 
discussion  hereafter  of  that  relating  to  undue  influence,  the  error 
becomes  very  material,  and  tlierefore  requires  notice.  Take  first 
the  undisputed  facts :  An  aged  man,  worth  over  $800,000,  makes 
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his  will  He  has  six  children.  He  gives  more  than  three-fourths 
to  one  of  them.  For  ten  years  before  his  death — a  period  covering 
the  date  of  the  will — he  drank  largely  of  intoxicating  liquors; 
T)esides,  was  sorely  afflicted  with  an  incurable  disease.  Next  take 
the  disputed  facts :  The  testimony  of  disinterested  witnesses  shows 
that,  by  reason  of  the  excessive  use  of  liquor,  he  was  in  almost  a 
constant  state  of  intoxication.  Interested  witnesses  then  testify  to 
the  consumption  during  that  period  by  him,  daily,  of  unusual 
quantities  of  intoxicant ;  that  in  consequence  his  memory  had  failed, 
and  his  power  of  will  had  weakened.  Is  it  probable,  in  view  of 
the  undisputed  facts,  as  well  as  those  disputed,  that  testator  liad 
testamentary  capacity  of  the  highest  order?  Without  considering 
the  expert  testimony,  is  not  such  a  conclusion  opposed  to  common 
knowledge  derived  from  observatioti?  In  our  judgment,  there  was 
manifest  error  in  so  finding.  But,  keeping  within  the  scope  of  the 
issue,  did  he  possess  simply  testamentary  capacity?  That  is  all 
the  law  requires  in  a  valid  testamentary  disposition.  This  the 
court  below  could  have  found,  notwithstanding  testator's  estab- 
lished habits  of  intoxication.  Even  a  judicial  decree  that  he  was 
an  habitual  drunkard,  and  the  appointment  of  a  committee,  would 
have  been,  although  conclusive  as  to  contractual,  only  ^n^na  fade 
•evidence  of  testamentary,  incapacity.  (Leckey  v.  Cunningham^  66 
Pa.  St  870.)  While  we  are  of  opinion  that  the  evidence  wholly 
fails  to  establish  a  high  order  of  testamentary  capacity,  we  will 
not  say  that  the  testator  was  destitute  of  that  mental  capacity  requi- 
site to  a  valid  testamentary  disposition  of  his  property.  On  the 
first  branch  we  sustain  the  court  in  refusing  an  issue,  not  because 
the  decree  is  clearly  right,  but  because  it  is  not  clearly  wrong. 
The  evidence  of  incapacity  taken  altogether,  is  not  of  that  weight 
which  should  constrain  us  to  send  the  case  to  a  jury. 

The  next  question  is,  was  the  will  procured  by  undue  mfluence 
over  the  testator  by  his  son  Florence  C.  Miller?  This  is  a 
question  of  pure  fact  As  is  said  in  Hersier  v.  Herster  (116  Pa. 
612, 11  AtL  414):  "Its  disposition  properly  rests  with  the  jury 
alone.  Even  if  the  trial  judge  should  feel  that,  were  he  sitting  as 
a  juror,  he  could  not  regard  the  evi<lence  as  sufl&cient  to  induce 
him  to  find  a  verdict  against  the  will,  that  is  not  enough  to  justify 
him  in  taking  the  case  entirely  from  the  jury.     *     *     «     jf  ^Ijq 
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testimony  is  such  that,  after  a  fair  and  impartial  trial,  resulting  in 
a  verdict  against  the  proponents  of  the  alleged  will,  the  trial  judge, 
after  a  careful  review  of  all  the  testimony,  would  feel  constrained  to 
set  aside  the  verdict,  as  contrary  to  the  manifest  weight  of  tlie  evi- 
dence, it  cannot  be  said  that  a  dispute,  within  the  meaning  of  the 
act,  has  arisen.  On  the  other  hand,  if  the  state  of  the  evidence  is 
such  that  the  judge  would  not  feel  constrained  to  set  it  aside,  tlie 
dispute  should  be  considered  substantial,  and  an  issue  to  deter- 
mine it  directed.  *  *  *  It  i-*,  perhaps,  well  to  s:iy  that  undue 
influence  may  be  exercised  secretly  as  well  as  openly,  and  tliis  is 
especially  possible  where  a  cotifidential  relation  exists  between  tlie 
principal  devisee  and  the  testator,  and  they  dwell  together  in  the 
same  housa"  Thi^i  is  the  substance  of  our  authorities  in  Pennsvl- 
vania  on  the  subject  Take  now  the  undisputed  evidence  as  to 
testators  age,  habits,  and  disease  at  the  date  of  the  will  and 
codicils;  what  is  the  reasonable  inference  to  be  drawn  as  to  his 
testamentary  capacity  ?  Can  it  be  of  that  order  which  it  undoubt- 
edly  was  twenty  or  thirty  years  before  his  death,  and  before  it  had 
become  impaired  by  age,  drunkenness,  and  physical  infirmity? 
Assuming,  as  we  do  assume,  with  the  court  below,  that  testament- 
ary capacity  existed,  and  that,  if  voluntarily  and  independently 
exercised,  testator  was  competent  to  make  a  valid  will,  yet  was 
the  capacity  such  as,  by  reason  of  its  impairment,  it  could  easily 
be  operated  upon  by  outside  influence?  Then  follow  the  facts 
that  Florence  C,  the  son,  lived  in  the  house  with  his  father,  was 
his  confidant  for  years,  close  to  his  person,  his  helper  in  his  physi- 
cal infirmities,  his  adviser  in  his  business  affairs.  Then  come  to 
tlie  gross  inequalities  in  the  distribution  of  the  large  estate.  The 
confidant  is  largely  the  beneficiary.  Next  notice  the  affirmative 
testimony  of  the  witnesses.  B.  F.  Young  testified  that  he  fre- 
quently saw  Florence  with  his  father  when  the  latter  was  intoxi- 
cated. Once,  on  the  cars  from  Uniontown  to  Pittsburg,  he  says, 
"I  spoke  to  Florence  in  reference  to  the  old  man's  condition  at 
the  time,  and  asked  him  why  he  alone  always  accompanied  the 
old  gentleman  in  that  condition.  He  answered,  at  the  same  time 
striking  his  chest  with  his  hand,  that  there  was  boodle  in  it  for 
him."  Further  on,  after  stating  that  he  had  remarked  to  Florence 
that  he  supposed  his  father  would  leave  his  brother  Hampton  in 
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good  circumstances,  Florence  replied,  "  He  mustn't  be  too 


sure  of  that,  because  I  liuve  got  something  to  say  in  the  matter/' 
Then,  about  four  months  after  the  father's  death,  he  asked  Flor- 
ence what  chance  his  brothers  and  sistei's  would  have  to  break  the 
will,  antl  he  replied :  "  They  didn't  have  the  least  possible  show 
on  earth;  that  lie  had  things  too  well  fixed  for  that"  Virginia 
B.  Winston,  the  daughter,  testified  that  in  1881  Florence  made  a 
proposition  to  her  to  join  him  in  a  conspiracy  to  have  the  other 
brothers  disinherited,  which  she  refused.  Sarah  Outlaw,  a  ser* 
vant,  testified  that  she  had  frequently  heard  Florence  say  that  he 
could  do  anything  he  pleased  with  his  father.  Nine  witnesses, 
interested  and  disinterested,  give  like  testimony,  tending  to  show 
the  extent  of  the  influence  obuxined  by  Florence  over  his  father 
from  a  time  antedating  the  will  until  his  death.  "  Where  a  testae- 
tor,  although  possessed  of  testamentary  capacity,  is  aged,  infirm 
bodily,  with  mental  faculties  impaired,  if  a  confidential  adviser  be 
largely  a  beneficiary  under  the  will  there  is  a  presumption  of  fact 
that  undue  influence  was  brought  to  bear  on  the  mind  of  the 
testator,  and  the  burden  is  on  him  to  rebut  the  presumption." 
{Wilson  V.  Mitchell,  101  Pa.  495;  Armor's  Estate,  154  id.  517,  2ft 
All.  619.)  If,  in  aid  of  this  presumption,  many  witnesses  testify 
to  positive  acts  and  express  declarations  indicating  the  unscrupu- 
lous intention  of  the  conBdant  to  exert  his  influence  in  his  own 
favor,  can  it  be  said  that  there  is  no  case  for  a  jury  ? 

Many  reputable  witnesses  were  called  by  proponent,  and  heard 
by  the  court,  whose  evidence  tended  to  establish  a  degree  of  sobri- 
ety on  part  of  testator ;  that  he  correctly  transacted  legal  busi- 
ness for  his  clients ;  and  that  when  they  saw  him  he  was  not 
under  the  influence  of  liquor,  and  conversed  intelligently.  The 
effect  of  their  testimony  was  to  show  that  certainly,  at  times,  testa- 
tor was  not  incapacitated  to  make  a  valid  testament,  and  it  prop- 
erly had  great  weight  with  the  court  on  this  branch  of  the  case. 
But  it  tended  only,  in  a  slight  degree,  to  negative  the  testimony  of 
contestant  adduced  to  show  the  undue  influence  exerted  by  Flor- 
ence over  his  father.  The  court  treats  the  evidence  of  the  broth- 
ers and  sister  as  deserving  of  little  credit,  because  of  their  inter- 
est; but  it  must  be  borne  in  mind  that  on  questions  of  this  kind 
the  members  of  testators  family,  and  the  inmates  of  his  home,  are 
Vol.  II— 8« 
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generally  the  only  witnesses  who  have  every  opportunity  to  ob- 
serve the  relations  between  the  maker  of  a  will  and  him  whose 
unlawful  influence  procures  it  Their  interest  may  affect  their 
credibility,  but,  if  they  had  no  interest,  they  would  seldom  be  in 
a  situation  to  know  anything  material  to  the  issue.  The  learned 
judge  also  denies  the  credibility  of  the  disinterested  witnesses,  and 
arrives  at  his  conclusions  by  practically  disregarding  the  testimony 
of  both  classes,  interested  and  disinterested.  But  it  was  pecul- 
iarly the  province  of  the  jury  .to  pass  on  the  credibility  of  these 
witnesses,  as  has  been  held  over  and  over.  The  learned  judge 
does  not  take  up  the  evidence  and  determine  whether  there  is  a 
substantial  dispute  demanding  an  issue,  but  he  considers  the  bear- 
ing of  the  evidence  on  the  issue  as  if  granted ;  analyzes,  weighs  it 
on  both  sides,  credits  and  discredits  witnesses,  then  determines  ac- 
cording to  his  judgment  the  truth  in  the  matter.  He  performed, 
as  one  juror,  a  duty  which  the  law  imposes  on  twelve.  In  fact, 
there  is  no  dispute  of  this  character  in  which  a  jury  could  possi- 
bly have  any  duty  to  perform,  if  the  judge  chose  to  assume  it,  to 
the  extent  it  was  assumed  in  this  preliminary  inquiry.  That 
Florence  was  not  personally  present  when  the  will  was  executed 
is  a  fact  to  be  considered  with  all  the  other  evidence  in  the  case 
bearing  on  the  question  of  undue  influence.  The  court  treats  this 
as  most  conclusive  evidence  in  favor  of  the  will  But  this  fact  of 
itself  has  no  such  signiBcance.  If  it  had  been  alleged  that  Flor- 
ence, by  threats  or  other  means,  had  excited  the  fears  of  the  father 
on  the  day  the  will  was  made,  and  that  in  terror  he  had  given  him 
the  bulk  of  his  estate,  the  fact  that  he  was  not  personally  present 
when  his  father  and  the  witnesses  subscribed  their  names  would 
have  almost  conclusively  negatived  such  a  theory  ;  but  no  such 
theory  is  put  forward  here.  It  is  averred,  however,  that  by  a 
long  course  of  deception  and  falsehood  practiced  upon  his  father, 
Florence  had  prejudiced  him  against  his  other  children,  and  had 
ingratiated  himself  in  his  favor,  with  a  special  view  to  becoming 
the  principal  object  of  his  bounty.  Witness  after  witness  was 
called  whose  testimony  tended  to  show  this.  If  such  were  the 
case  and  the  father  became  thereby  embittered  against  the  other 
children,  and  especially  adopted  Florence  <is  his  favored  child,  it 
was  not  specially  important  tliat  Florence  was  not  present  whea 
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the  will  was  signed.  The  machinations,  it  was  alleged,  which 
had  prompted  such  a  wdl,  had  been  practiced  to  that  end  for 
yeare  preceding  it,  and  were  kept  up  for  years  after,  to  guard 
against  a  change  of  it  Assoming  this  to  have  been  FIoreDce*a 
conduct,  he  would  naturally  absent  himself  at  the  time  the  will 
was  actually  subscribed. 

We  think,  on  the  lines  of  the  testimony  pointed  out,  appellant 
had  a  case  for  a  jury  on  the  question  as  to  whether  the  will  had 
been  procured  by  undue  influence  of  the  son  upon  the  father. 
And  while  the  evidence  tending  to  establish  testamentary  incapa- 
city is  not  sufficient  to  warrant  its  submission  to  the  jury  on  an 
issue  involving  that  question,  it  is  admissible  in  the  deiermina* 
tion  of  the  second  question.  The  condition  of  mind  of  a  testator 
alleged  to  have  been  unduly  influenced,  although  of  testamentary 
capacity,  is  important  in  determining  whether  the  act  was  the  re- 
sult of  the  fraudulent  arts  practiced  upon  him.  The  decree  of  the 
court  below  is  reversed,  and  it  is  further  ordered  that  an  issue  be 
awarded  to  determine  whether  the  alleged  will  and  codicils  were 
procured  by  the  undue  influence  of  Florence  C.  Miller. 


Smith  vs.  Redier 

[Biipreme  Court  of  PeDnajlvania,  Jan.  4, 1897;  179  Pa.  St  443, 86  Atl.  Rep.  81S.] 

Claims  against  decedent's  estate  —  Pleading. 

1.  In  an  action  for  aervioes  against  the  decedent's  estate,  for  seryices  rendered 
during  his  last  illness,  evidence  was  admitted  which  established  as  a  fact 
an  agreement  to  build  a  house  where  the  plaintiff  might  live  and,  at  the 
same  time,  care  for  the  decedent,  who  agreed  to  pay  her  six  dollars  a  week, 
and  give  her  the  house  for  the  care  he  might  receiye.  Under  this  agreement, 
the  plaintiff  occupied  the  house  for  eight  years,  but  the  decedent  failed  to 
give  her  a  conveyance  of  the  property,  although  paying  her  in  full  for  the 
board.  Held  that  evidence  relating  to  the  price  of  board  per  week,  and 
the  rental  value  of  the  house  was  irrelevant;  and  it  is  not  reversible  error 
for  the  trial  court  to  reject  such  evidence,  as  there  was  no  relation  of  land* 
lord  and  tenant  involved  in  the  case. 
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2.  The  limits  of  every  legiU  controversy  must  be  prescribed  by  the  pleadings  of 
the  parties  to  them,  and  tlie  trial  court  is  not  obliged  to  receive  evidence 
that  is  entirely  foreign  to  the  issue  niade  by  the  pleading. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered  at 
a  term  held  in  and  for  the  county  of  Allegheny. 

John  S.  BMj  Bruce  MUlar,  and  John  S.  Ferguson,  for  appellant* 
S.  It  Buss,  for  appellee. 

Williams,  J. — The  plaintifiE's  claim  in  this  case  is  for  services 
rendered  in  the  nursing  and  care  of  defendant's  intestate,  in  pur- 
suance of  a  parol  contract  The  plaintiGE  asserts  that  Dr.  George 
O.  Reimer,  having  reached  old  age,  and  finding  himself  too  infirm 
to  continue  the  practice  of  his  profession,  made  a  contract  with  her 
to  board,  nurse,  and  care  for  him  during  the  ren'iainder  of  his  life. 
Tne  terms  of  the  alleged  contract  were  that  Dr.  Reimer  should 
build  a  house  upon  a  lot  owned  by  him,  containing  eight  rooms. 
Four  of  these  were  to  be  for  his  own  use,  and  four  for  the  use  of 
Mrs.  Smith  and  her  family.  Here  she  was  to  board  and  nurse 
him  while  he  lived,  and  he  was  to  pay  her  six  dollars  per  week 
for  his  board,  and  give  her  the  house  for  the  care  and  attention  he 
might  require.  He  built  the  house  as  proposed,  and  took  pos- 
session of  four  of  the  rooms.  The  other  four  were  taken  po.s- 
session  of  by  Mrs.  Smith  and  her  family,  and  the  occupancy  was 
unchanged  during  his  life.  She  began  the  board  and  care  of  Dr. 
Reimer  in  1888,  and  continued  her  services  until  his  death,  in  1891. 
During  the  last  four  years  of  his  life,  he  suBfered  greatly  from 
disease,  including  paralysis,  and  became  almost  helpless.  The 
services  required  of  Mrs.  Smith  became  more  severe  and  unpleas- 
ant, and  were  frequently  loatlisome.  He  died  without  having  se- 
cured the  house  to  Mrs.  Smith  by  will  or  any  other  form  of  con-, 
veyance  The  contract,  having  been  wholly  parol,  could  not  now 
be  specifically  enforced,  because  of  the  statute  of  frauda  Tlie 
plaintiff  seeks  to  recover  in  this  action  for  the  services  rendered 
under  the  contract ;  not  the  contract  price,  but  the  reasonable  value 
of  the  nursing  and  attendance.  The  boarding,  except  for  the  last 
week  of  the  doctor's  life,  had  been  settled  for  by  the  parties  during 
the  entire  eight  years,  without  any  disagreement     So  much  of 


SMITH  V.  REIMER.  285 

the    contract   as  related  to  this  subject  was  not  in  controversy. 
The  jury  had  therefore  to  inquire,  in  tlie  first  place,  whether  Mrs. 
Smith  had  nursed  and  attended  Dr.  Reimer  under  a  promise  that 
she  should  be  paid  for  her  services ;  and,  if  so,  what  the  services 
so  rendered  were  reasonably   wortli.     This  was  the  limit  of  the 
controversy  as  made  by  the  pleadings  and  the  evidence.     The  evi- 
dence on  the  part  of  the  plaintiff  was  sufficient  to  take  these  ques- 
tions U^  the  jury.     The  defendant  then  oflfered,  inter  alia,  to  show 
by  witnesses  what  was  the  average  price  per  week  for  board  in  the 
neighborhood  in  which  the  parties  lived,  and  what  would  be  a  fnir 
rental  for  the  part  of  the  house  occupied  by  Mrs.  Sinith.     Tliis 
was  objected  to,  because  no  question  about  the  price  of  board  was 
raised  ;  and  it  had  been  paid  for  regularly  during  the  whole  time 
it  had  been  furnished.     The  objection  was  sustained,  and  the  re- 
jection of  this  evidence  constitutes  the  first  assignment  of  error. 
The  same  proof  was  again  oflfered  for  the  purpose  of  showing  "  the 
amount  paid  by  Dr.  Reimer  on  account  of  all  the  services  rendered 
by    the    plaintiff,   including   boarding  and  attendance.  "     It  was 
again  objected  to,  and  again  excluded,  and  the  exclusion  is  the 
subject  of  tlie  third  assignment  of  error.     These  assignments  have 
been  earnestly  pressed  upon  our  attention,  but  we  are  not  persuaded 
that  the  evidence  offered  Wiis  relevant  to  any  question  properly 
before  the  jury.     If  the  services  for  which  the  plaintiff  sued  had 
been  rendered  under  a  promise  that  they  should  be  paid  for,  ilie 
plaintiff  was  entitled  to  recover  whatever  thev  were  reasonahlv 
worth.     The  average  price  paid  for  board  in  that  neigh borh(iod 
had  really    nothing   to  do  with  the  subject  in  controversy.     The 
same  thing  is  true  of   the  value  of  the  rental  for  the  part  of  the 
house  occupied  by  Mrs.  Smith.  There  was  nothing  to  show  that  n^nt 
was  to  be  paid,  or  that  it  had  ever  been  considered  by  the  parties. 
The  services  to  be  performed  under  the  alleged  contract,  and  that 
were  actually  rendered  by  the  plaintiff,  were  of  a  character  that 
made  the  presence  of  Mrs.  Smith  near  the  person  of  her  charge 
absolutely  necessary.     Their  relations  were  not  those  of  landlord 
and  tenant,  but  of  master  and  servant, — a  comparatively  helpless 
invjilid,  and  an  almost  constant  attenciant     There  was  nothing  in 
the  ca.<»e,  as  the  evidence  stood  when  these  offers  were  made  and 
rejected,  thatmadethem  relevant  to  thequestions  in  controversy,  and 
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their  admission  would  have  tended  to  confuse  and  mislead^  rather 
than  to  aid,  the  jury.  On  an  examination  of  the  whole  case,  we 
are  unable  to  sustain  the  assignments  of  error.  Tbe  case  was  well 
tried  by  the  learned  judge  of  the  court  below,  and  the  judgment 
is  now  affirmed. 


In  re  Lyon's  Will. 
Lyon  vs.  Cole. 

[Supreme  Court  of  Wisconsin,  May  21,  1897;  71  N.  W.  Rep.  8d3.] 

Will — Witness — Revocation  by  marriage. 

1.  The  wife  of  an  executor  who  is  not  beneficially  interested  in  the  will  under 

which  he  holds  his  appointment  is  competent  to  testify  as  to  its  execution. 
And  this  rule  has  been  so  long  settled  that  no  extensive  discussion  of  the 
subject  is  warranted. 

2.  By  statutory  law,  in  the  state  of  Wisconsin,  married  women  have  the  absolute 

power  of  disposing  of  their  property  by  a  last  will  and  testament  without 
the  consent  of  their  husbands. 
8.  The  subsequent  marriage  of  a  testatrix  will  not  operate  as  a  revocation  of 
her  last  will  and  testament ;  and  the  rule  of  the  common  law,  in  this  re- 
spect, has,  quite  generally,  been  changed  by  statute. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and   for  the  county  of  Sheboygan. 

Hon.  N.  S.  GiLSON,  Presiding  Judge. 

Paul  T.  KreZj  for  appellant 

Willard  C.  Cole  and  Francis  Williams,  for  respondent 

Marshall,  J. — It  is  assigned  as  error  for  arevei^sal  of  the  judg- 
ment that  the  trial  court  should  have  held  the  wife  of  the  execu- 
tor not  a  competent  attesting  witness  and  the  will  void  on  that  ac- 
count The  executor  was  not  beneBcially  interested  so  as  to  affect 
the  competency  of  the  wife  to  testify  either  by  common  law  or  by 
statute.  (See  Red f.  Wills.  257,  259  :  Sfillay  v.  Wil^j.  4«  Me.  230 : 
Cassody,  Wills,  §§  190,  192 ;  Bettison  v.  Bromley.  12  East.  2r,0  ) 
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She  was  competent  to  testify  to  the  facts  at  the  time  the  will  was 
executed,  and  that  satisfies  tlie  universal  test.  (Cassody,  Wills,  § 
177;  Schouler,  Wills,  §  851;  In  re  IloUa  WUl,  56  Minn.  83,  67 
N.  W.  219.)  The  question  is  one  that  has  been  so  long  settled 
that  no  extensive  discussion  of  the  subject  seems  to  be  warranted. 
It  is  further  assigned  as  error  that  the  court  should  have  decided 
that  the  subsequent  marriage  of  the  testatrix  revoked  the  will  by 
operation  of  law.  Section  2290,  Rev.  St,  provides,  in  effect,  that 
wills  may  be  revoked,  by  implication  of  law,  by  subsequent 
changes  in  the  condition  or  circumstances  of  the  testator.  That 
merely  preserves  the  common  law  rule  on  the  subject,  except  as 
abrogated  by  implication  in  the  manner  hereafter  stated.  At  com- 
tnon  law  the  marriage  of  a  woman  revoked  her  will  previously 
made,  but  such  rule  is  generally  (there  are  exceptions)  held  to 
have  been  changed  by  the  statutory  removal  of  her  disabilities  in 
respect  to  the  disposition  of  her  property.  {Noyes  v.  Southworlh^ 
55  Mich.  173,  20  N.  W.  891 ;  Roane  v.  "riolUngshead,  76  Md.  869, 
25  All  807 ;  In  re  Hunt,  81  Me.  275, 17  Atl.  68;  Morion  v.  Onion, 
45  Vt  152, — cited  by  respondent's  counsel.  Also  In  re  Taller  8 
Will,  79  111.  99;  FeUows  v.  Allen,  60  N.  H.  439;  HoiU  v.  HoUt, 
63  id.  475.)  Formerly,  the  marriage  of  a  man  after  the  making 
of  a  will,  and  the  birth  of  issue,  by  operation  of  law  revoked  the 
will.  The  inequality  between  the  sexes  in  this  regard  grew  wholly 
out  of  the  change  that  marriage  worked  in  the  capacity  of  the 
woman  to  dispose  of  her  property.  Upon  that  being  removed  by 
statute  in  this  and  many  other  states,  the  inequality  in  the  rule,  as 
a  necessary  and  natural  result,  ceased.  Though  the  authorities 
are  not  all  one  way,  they  greatly  preponderate  in  favor  of  the  views 
above  expressed.  Moreover,  the  subject  is  not  open  to  discussion 
here,  the  point  having  been  decided  in  Re  WardCs  Will  (70  Wis. 
251,  35  N.  W.  731),  where  it  is  said,  in  effect,  that,  the  statute  of 
this  state  having  conferred  upon  married  women  the  absolute  power 
of  disposing  of  their  property  by  last  will  and  testament  without 
the  consent  of  their  husbands  (sections  2277,  2281,  Rev.  St)  that 
removed  every  reason  upon  which  the  common  law  rule  of  revoca- 
tion by  marriage  subsequent  to  the  making  of  a  will  was  based  ; 
hence  such  rule  was,  by  implication,  removed  by  the  same  statuta 
To  be  sure,  in  the  case  of  Ward's  Will,  the  fact  was  that  thetesta« 
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trix  had  children  by  a  former  husband,  and  tlie  court  reserved  the 
question  of  whether,  in  the  absence  of  children,  the  common  law 
rule  would  not  prevail,  inasmuch  as  the  husband  is,  under  our 
statutes,  heir  of  his  wife,  as  well  as  the  wife  of  the  husband  ;  but 
we  do  not  think  the  statute  in  relation  to  inheritance  makes  any 
difference.  The  inequality  formerly  existing  grew  out,  as  stated, 
of  the  inequality  in  the  capacity  of  the  sexes  to  dispose  of  their 
property  after  marriage.  That  has  been  removed  by  a  change  in 
the  capacity  of  the  wife;  hence  the  common  law  rule  as  to  the  hus- 
band remains,  and  that  of  the  wife  has  been  changed  by  implica- 
tion to  conform  to  it  In  England  and  many  of  the  states  this 
whole  subject  is  now  regulated  expressly  by  statute  to  the  effect 
that  marriage  subsequent  to  the  execution  of  a  will  revokes  it, 
whether  made  by  a  man  or  a  woman.  Judicial  decisions  in  such 
jurisdictions  furnish  no  authority  here,  where  the  common  law  still 
prevails,  except  as  chang','d  by  implication  in  the  manner  hereto- 
fore indicated.  It  follows  from  the  foregoing  that  the  wife  of  the 
executor  was  competent  to  witness  the  executi(m  of  the  will,  and 
that  the  subsequent  marriage  of  the  testatrix  did  not  revoke  it,  and 
that  the  judgment  of  the  trial  court  should  be  affirmed. 
So  ordered. 


Note. -REVOCATION  OF  WILLS  BY  MARRIAGE. 

The  established  doctriDe,  which  was  borrowed  by  the  English  courts  from 
the  civil  law,  was,  that  marria<^e  and  the  birth  of  a  child  revoked  a  prior  will, 
whether  of  real  or  personal  esUite  or  both,  where  the  entire  estate  was  disposed 
of,  and  no  provision  made  for  the  wife  and  child  by  tlie  will,  or  otherwise.  As 
to  the  theory  of  the  doctrine  and  the  principle  on  which  it  rested,  discrepant 
views  were  entertained,  the  result  being  conflicting  inferences  and  conclusions 
in  respect  to  the  time  the  provision  for  the  wife  and  child  should  be  made  in 
order  to  prevent  a  revocation.  Tlie  temporal  courts  generally  sustained  the 
view,  that  the  revocation  was  the  consequence  of  a  rule  of  law,  grounded  on 
a  tacit  condition  annexed  to  the  execution  of  the  will,  that  an  entire  alteration 
of  the  state  of  circumstances  under  whioh  the  will  was  made  produced  by 
subsequent  marriage  and  birth  of  a  child,  should  operate  a  revocation.  On  the 
other  hand,  the  ecclesiastical  courts  maintained  the  view,  that  the  implied 
revocation  was  founded  on  the  presumed  intention  of  the  testator  to  revolce  his 
will,  arising  from  the  change  of  the  state  of  circumstances  under  which  it  was 
made,  and  from  the  new  social  and  moral  duties  resulting  therefrom.  Lord 
Mansfield  sustained  the  rule  upheld  by  the  ecclesiasti(;al  courts — a  presumed 
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alteration  of  intention — whicli.  Chancellor  Kent,  considered  "  the  higher  and 
firmer  gnmnd."    (4  Kent  [12  ed.],  r)75:  Brady  v.  Cubit.  Doug.  81.) 

The  reason  ^yen  for  holding  that  marriage  is  deemed  to  be  a  revocation  of  a 
"woman's  will — that  she  thereby  divests  herself  of  the  power  of  revoking  it, 
and  destroys  the  ambulatory  character  necessary  to  a  will— does  not  »pp]y  to 
an  appointment  by  will.  The  woman  has  the  same  authority  to  execute  the 
power  of  revocation  and  appointment  when  married  as  when  »oU.  The 
nature,  and  not  the  form,  of  the  instrument,  determines  whether,  at  common 
law  or  under  statutes,  it  is  a  will  of  which  marriage  is  a  revocation.  So  are 
the  authorities.    (Osgood  t.  Bliss,  141  Muss.  474.) 

At  the  common  law,  since  the  decision  of  Forse  &  Hembling's  Case  in  15S9, 
(4  Coke,  60),  marriage  revoked  a  woman's  will  previously  made.  (Hodsden  v. 
Lloyd,  2  Bro.  Ch.  584;  Doe  v.  Staple,  2  T.  R.  684;  2  Greenl.  £v.  sec.  694;  1 
Jarman,  Wills,  ch.  7.)  And  this  was  so  because  marriage  destroyed  the 
ambulatory  character  of  the  will,  and  without  that  feature  the  paper  ceased 
to  be  a  will  at  all.  The  marriage  destroyed  the  ambulatory  character 
of  the  will,  because  by  the  marriage  the  wife  was  deprived  of  the  power 
to  devise  her  real  estate  and  was  prevented  from  bequeathing  her  personal 
property  except  by  the  consent  of  her  husband  given  at  the  time  of  the 
execution  and  continued  until  the  probate  of  the  will.  (2  Jarman,  Wills, 
122.)  Her  incapacity  to  make  a  will  after  marriage  prevented  her  from 
altering  or  revoking  one  made  before  marriage,  and  it  was  this  incapacity,  and 
nothing  else,  that  constituted  the  reason  upon  which  the  common  law  rule  as 
to  revocation  by  marriage  was  founded.  This  incapacity  arose  out  of  her 
husband's  marital  rights  to  control  her  property.  When  those  rights  did  not 
exist  or  were  excluded,  as  in  the  execution  of  a  power  of  appointment,  the  in- 
capacity ceased,  and  the  wife  could,  notwithstanding  her  coverture,  make  a 
valid  will.  (Cutter  v.  Butler,  25  N.  H.  843;  Miller  v.  Phillips,  9  R.  I.  148). 
It  is  obvious,  therefore,  that  the  rule  does  not  and  never  did  apply  to  a  case 
where  the  reason  of  the  rule  was  absent. 

The  reason  usually  given  for  this  rule  of  the  common  law  was  that,  a  mar- 
ried womnn  having  no  testamentary  capacity,  her  will  was  no  louger  ambula- 
tory. But  the  marriage  of  a  man  did  not  revoke  his  previous  will  in  regard  to 
either  real  or  personal  estate.  This  was  not  considered  such  a  change  of  con- 
dition as  would  work  n  revocation  by  implication  or  inference  of  law.  The 
reason  usually  given  was  that  the  law  made  for  the  wife  a  provision  independ- 
ently of  the  act  of  the  husband  by  means  of  dower.  But  the  marriage  and 
the  birth  of  issue  conjointly  revfked  a  man's  will,  whether  of  real  or  peraonal 
estate  ;  these  circumstances  producing  such  a  total  change  in  the  testator's  con- 
dition as  to  lead  lo  a  presumption  that  he  could  not  intend  a  dispr»sition  of 
property  previously  made  to  continue  unchanged.  The  issue,  tbe  birth  of 
which  would  revoke  a  will,  must  have  been  such  as  could  have  inherited  tbe 
property  which  was  the  subject  of  the  will,  so  that  the  effect  of  throwing  open 
the  property  to  the  disposition  of  the  law  wouhl  have  been  to  let  in  the  after- 
bom  child  or  children,  for  whose  benefit  alone  the  implied  revocation  obtained. 
The  chief  reason  why  marriacre  and  the  birih- of  issue  was  deemed  such  a 
change  of  condition  on  part  of  the  testator  as  would  work  a  revocation  of  hia 
Vol.  11—37 
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"Will  was  that  otherwise  his  issue,  which  was  the  natural  object  of  his  bounty, 
would  be  wholly  unprovided  for,  differing  in  that  respect  from  the  widow,  for 
whom  the  law  had  made  provision  by  means  of  dower.  Hence  it  seems  to 
xiave  been  the  rule  that  marriage  and  the  birth  of  issue  would  not  produce  the 
revocation  of  a  will  where  provision  was  made  by  the  will  itself  for  the  chil- 
dren of  the  future  marriage.  At  common  law  a  married  woman  could  not  in- 
herit from  her  husband.  In  case  of  her  liusband  dying  intestate,  she  was  not 
entitled  to  anything  out  of  his  estate  except  her  dower.  While  in  some  of 
our  states  dower  eo  nomint  has  been  abolished,  yet  the  law  makes  provision 
for  the  widow,  independently  of  the  act  of  the  husband,  much  more  liberal 
than  the  common  law  did.  She  is  entitled — First,  to  a  life  estate  in  the  home- 
stead of  her  dec(ased  husband,  free  from  any  testamentary  devise  or  other  dis- 
positiou  to  which  she  8hall  not  have  assented  in  writing,  and  free  from  all  debts 
or  claims  against  his  estate ;  second,  to  an  undivided  third  in  fee  simple,  or 
such  inferior  tenure  as  the  deceased  husband  was  at  any  time  during  coverture 
seized  or  possessed  thereof,  of  one  undivided  third  of  all  other  lands  of 
which  the  deceased  was  at  any  time  during  coverture  seized  or  possessed, 
free  from  any  testamentary  or  other  disposition  thereof  to  wln'ch  she  sliall 
not  have  assented  in  writing,  but  subject  in  its  just  proportion  with, 
other  real  estate  to  the  payment  of  such  debts  of  the  deceased  as  are  not 
paid  from  the  personal  estate.  Of  the  personal  estate  of  which  her  husband 
dies  possessed  the  widow  is  entitled  to  all  his  wearing  apparel,  his  household 
furniture,  not  exceeding  m  value  $500  ;  other  personal  property  to  be  selected 
by  her,  not  exceeding  in  value  $500 ;  a  reasonable  allowance  for  her  mainte- 
nance during  administration,  which,  in  case  the  estate  is  insolvent,  is  not  to  be 
for  more  than  one  year.  (See  Minn.  (Jen.  Stat.  1894,  sees.  447o,  4471,  4477.) 
Such  is  the  provision  which  the  law  makes  for  the  widow.  The  statute  then 
provides  that,  where  the  husband  dies  intestate,  the  residue  of  his  estate,  real 
and  personal,  shall  descend  and  be  distributed  as  follows :  First,  to  his  chil- 
dren, and  to  the  lawful  issue  of  any  deceased  child  by  right  of  representation; 
second,  if  there  be  no  child,  and  no  lawful  issue  of  any  deceased  child,  then  to 
the  surviving  wife. 

There  is  a  prevailing  sentiment,  often  expressed  by  both  courts  and  text- 
writers,  that  marriage  alone  should  be  deemed  such  a  change  in  condition  and 
circumstances  as  will  revoke  a  prior  will.  A  statute  to  that  effect  was  passed 
in  England  in  1837  (1  Vict.  ch.  26).  followed  by  the  enactment  of  statutes  to 
the  same  effect  in  many  of  the  states  of  the  Union.  How  far  this  sentiment 
may  have  unconsciously  influenced  the  decisions  it  is  impossible  to  say,  but  no 
court  has  ever  assumed  to  hold  on  this  ground  alone,  and  in  the  absence  of 
legislation  affecting  the  question  that  the  common  law  rule  was  abrogated,  or 
80  far.modifled,  that  marriage  alone  would  levoke  a  will.  It  is  also  suggested 
that  the  common  law  rule  had  i's  origin  in  part  in  the  ancient  desire  to  build 
upon  families  and  family  estates  a  consideration  which  has  no  place  in  this 
country.  It  is  undoubtedly  true  that  many  of  the  doctrines  of  the  common 
law  had  their  origin  in  social  or  political  conditions  which  have  in  whole  or  io 
part  ceased  to  exist.  But  this  fact  alone  will  not  usually  justify  courts  in 
holding  that   these  doctrines,  when  once  thoroughly  established,  have  been 
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abrogated,  any  more  than  it  would  justify  them  in  ho'dlng  that  a  statute  had 
been  abrogated  because  the  re  ison  for  its  enactment  had  ceased.  Any  such 
rule  would  leave  the  body  of  the  common  law  very  much  emasculated  ;  as, 
for  example,  that  pertaining  to  real  estate. 

But  by  recent  legislation  in  many  states  the  statutes  clothe  her  with  full 
and  absolute  testamentary  power  over  her  own  property,  no  matter  how  that 
property  was  acquired,  and  give  to  her  husband  no  authority  to  restrict 
her  exercise  of  it.  If  under  these  circumstances  her  marriage  operates  to  re- 
voke her  will  made  before  marriage,  the  revocation  would  be  idle  and  utterly 
fruitless  because  the  moment  afterwards  she  couM  confessedly  make  a  new  and 
a  valid  will  in  identically  thj  same  terms  as  the  revoked  one.  It  was,  a<t  we  have 
said,  only  because  she  could  not  after  marriage  execute  a  will  or  a  revocation 
of  one  previously  made  that  the  common  law  annulled  her  will  upon  her  mar- 
riage, and  it  would  be  exceedingly  strange  if  after  the  removal  of  her  disability 
in  this  respect  the  consequence  of  that  disability  should  still  continue.  Upon 
principle,  therefore,  it  would  seem  to  be  clear  that  when  the  statutes  clothed 
her  with  unrestricted  power  to  make  a  valid  will  as  fully  as  though  she  were  a 
femt  idle,  they  necessarily  struck  down,  at  the  same  time,  the  results  which  de- 
pended on  her  former  incapacity  to  make  a  will  at  all.  This  conclusion  is  fully 
supported  by  many  well  considered  cases. 

In  Illinois  the  statute  of  wills  of  1845  provides  that  married  women  shall 
have  power  "  to  dispose  of  their  separate  esttite,  both  real  and  personal,  by  will 
or  testament  in  the  same  manner  as  other  persons.  "  By  the  act  of  1861, 
entitled  '*An  act  to  protect  married  women  in  their  separate  property,  "  all 
the  property  of  a  married  woman  is  made  her  separate  property.  '*  Such  being 
the  case, "  says  the  court  in  Re  Tuller  (79  III.  99.)  "  then,  that  under  the  statute 
of  1861,  all  of  the  property  of  a  married  woman  is  made  her  separate  estate,  we 
know  no  sufficient  reason  why,  since  the  act  of  1861,  ihe  statute  of  1845, 
giving  to  married  women  the  power  to  dispose  of  their  separate  estate  by  will, 
should  not  have  operative  effect  in  respect  to  all  of  a  married  woman's  prop- 
erty and  be  construed  as  enabling  her  to  dispose  of  all  her  property  by  will  in 
the  same  manner  as  other  pers  ws.  The  reason,  then,  for  holding  the  will  of  a 
ftine  9ole  to  be  revoked  by  marriage  would  no  longer  exist,  as  the  marriage 
would  not  destroy  the  ambulatory  nature  of  the  will,  but  still  leave  it  subject 
to  the  wife's  control." 

In  Wisconsin  the  Laws  of  1850  (ch.  44.  sees.  1—3,  and  1859,  ch.  91, 
sec.  2).  gave  a  married  woman  the  absolute  power  to  dispose  of  her  property 
by  will.  "  The  righu  and  powers,"  says  the  court  in  Ward's  Will  (70  Wis. 
261).  •'  thus  secured  to  married  women  by  the  statutes,  remove  every  reason 
upon  which  the  common  law  nile  of  revocation  by  such  subsequent  marriage 
was  based,  and  hence  such  rule  by  implication  is  removed  by  the  same  statutes. 
The  reason  of  the  rule  having  ceased  to  exist,  the  rule  itself  also  ceased."  By 
the  Revised  Statutes  of  New  Hampshire  (ch.  149,  sec.  3),  it  was  provided 
that  a  married  woman  when  entitled  to  hold  property  in  her  own  right  and  to 
her  own  separate  use.  might  dispose  of  it  by  will  as  if  she  were  sole  and  un- 
married and  by  subsequent  acts  of  1860  her  testamentary  capacity  was  extended 
so  as  to  embrace  all  her  estate,  subject  only  to  the  husband's  right  of  curtesy 
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and  distribution.  In  Fellows  ▼.  Allen  (60  N.  H.  489),  it  was  held  that  **  The 
incapacity  of  a  married  woman  to  make  a  will  having  been  removed  by  these 
statutes,  and  she  having  become  fully  empowered  to  dispose  of  her  own  prop- 
erty in  that  way,  no  reason  remains  why  her  will  made  before  marriage  should. 
by  mere  force  of  the  marriage  contract,  be  revoked  If  revoked,  the  testatrix 
could  make  another  like  it  after  marriage.  The  law  does  not  operate  to  destroy 
and  restore  the  same  thiug  by  the  same  breath.  The  testamentary  incapacity 
of  the  married  woman  destroyed  her  premaritAl  testament.  The  law  having 
removed  the  incapacity  which  operated  ns  the  destroying  power,  the  will  made 
before  marriage  remains  unrevoked  by  tliat  change  in  the  testator's  life."  (See 
also  Noyes  v.  South  worth,  55  Mich.  178.  64  Am.  Rep.  859 ,  Morton  v.  Onion, 
45  Vt.  145  ;  Emery,  Appellant.  81  Me.  275  ) 

There  was  at  one  time  consideral)le  dispute  in  the  English  courts  as  to  the 
true  ground  upon  which  marriage  and  the  birth  of  issue  effected  the  revocation 
of  a  will.  In  Baldwin  v.  Spriggs  (65  Md.  878).  tliis  court  adopted  the  ground 
assigned  by  Lord  Ebnyon  in  Doe  v.  Lancashire  (5  T.  R.  49),  nnd  subsequently 
followed  by  Lord  ELLBNBORonaH  in  Eenebel  v.  Scrafton  (2  East,  584),  and  ap- 
proved by  fourteen  out  of  the  fifteen  judges  of  England  in  Marston  v.  Roe  (8 
Ad.  &  EI.  14) — namely,  that  marriage  and  the  birth  of  issue  effected  a  revoca- 
tion because  of  the  tacit  condition  annexed  to  the  will  when  made  that  it  should 
not  taktf  effect  if  there  should  be  a  total  change  in  the  situation  of  the  testator's 
family.  It  has  been  insisted  in  the  case  at  tmr  that  the  rule  that  marriage  alone 
revoked  the  will  of  a  woman,  stands  or  ought  to  stand  on  the  same  ground  as 
that  assigned  by  Lord  Kbnton  in  the  case  of  marriage  and  the  birth  of  issue. 
But  it  is  apparent  at  once  that  the  two  classes  of  cases  are  clearly  distin- 
guishable. 

It  is  not  because  marriage  worked  a  total  change  in  the  testatrix's  family  that 
marriage  revoked  a  woman's  will— but  it  was,  as  we  have  already  said,  because 
she  had  after  marriage  no  longer  any  testamentary  capacity.  Marriage  alone 
never  did  revoke  the  will  of  a  man,  but  marriage  and  the  birth  of  issue  did, 
because  the  will  when  made  was  made  with  the  tacit  condition  that  it  would  not 
take  effect  upon  such  a  contingency  coming  to  pass.  The  reasons  upon  wliich 
the  two  doctrines  were  founded  are  entirely  distinct  and  neither  can  be 
sulwtituted  for  the  other  without  confounding  and  confusing  separate  and  in- 
dependent principles. 

Iq  Massachusetts,  however,  it  was  expressly  held  that  the  common  law 
doctrine  was  not  abrogated  by  such  legislation.  (Swan  v.  Hammond,  138 
Mass.  45.)  The  court,  by  Colburn,  J.,  said,  in  regard  to  the  above  rea«oning: 
"  This  argument  is  not  without  force,  but  its  force  wotild  be  much  greater  if 
we  could  see  any  good  reason  why,  in  the  case  of  a  man,  both  marriage  and 
the  birth  of  a  chiLl  should  be  held  necessary  for  the  revocation  of  his  will. 
The  rule  was  adopted  from  the  civil  law,  and  is  now  firmly  established  as  part 
of  the  common  law;  but  the  reason  upon  which  it  is  founded  is  not  obvious. 
Marriaire  alone  in  the  case  of  a  man  or  woman  would  seem  to  be  a  sufficient 
change  in  condition  and  circumstances  to  cause  an  unimplied  revocation  of  a 
will  previously  made.  A  will  made  before  marriage,  and  taking  effect  after 
marriage,  must  take  effect  in  a  very  different  manner  from  that  in  the  mind  of 
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the  testator  when  the  will  was  made.  The  rights  of  the  husband  or  wife  must 
greatly  modify  its  provisions;  and  it  can  hardly  be  supposed  that  an  unmarried 
person  would  made  the  same  will  he  or  she  would  make  alter  marriage  If  we 
were  under  uo  restraint,  we  might  well  hesitate  to  hold  that,  since  testamentary 
capacity  has  been  given  to  women,  a  will  made  by  a  woman  when  9oie  should 
be  revoked  only  by  marriage  and  the  birth  of  a  child,  as  in  case  of  a  man,  for 
the  sake  of  uniformity  only,  when  we  are  inclined  to  think  a  better  rule  would 
be.  that,  in  case  of  a  man,  his  will  should  be  revoked  by  marriage  alone.  Bu«, 
such  a  rule  can  only  be  introduced  by  the  legislature.  In  England,  by  the 
Stat,  of  7  Will.  (IV.)  and  1  Vict.  (ch.  26,  sec.  18),  and  in  many  of  the  states  in 
this  country,  it  has  been  provided  by  statute  that  the  wills  of  both  men  and 
women  shall  be  revoked  by  marriage.  See  collectiou  of  statutes  in  1  Jarm.  on 
Wills  (5th  ed  122  note).  But  we  are  of  opinion  that  the  question  now  before 
us  has  been  so  far  settled  by  statute  as  not  to  admit  of  change  by  construction. 
Section  8  of  the  Miissachusetts  Pub.  Stat.  (ch.  127),  after  providing  that  no 
will  shall  be  revoked,  unless  by  burning,  tearing,  etc.,  or  some  other  writing 
executed  in  the  maimer  required  in  the  cise  of  a  will,  goes  on  as  follows:  '  But 
nothing  contained  in  this  section  shall  prevent  the  revocation  implied  by  law 
from  subsequent  changes  in  the  condition  or  circumstances  of  the  testator.'  It 
is  not  apparent  that  an  entire  revocation  by  implKuition  of  law  results  from  any 
change  of  condition  or  circumsUiuces,  except  that  of  a  subsequent  marriage. 
(See  the  discussion  in  Warner  v.  Beach  ,4  Gray  [Mass.],  162.)  This  clause  as  to 
im  died  revocations  was  first  introduced  in  the  Massichusetts  Rev.  Stat.  (ch. 
63.  sec  0).  The  other  provisions  as  to  revocation  were  substantially  taken 
from  the  statute  of  1783  (ch.  24,  sec.  2).  The  commissioners,  in  their  note  to 
this  section,  say:  '  The  clause  as  to  implied  revocations  recognizses  and  adopts 
the  existing  law,  as  established  and  understood  among  us.'  And  their  further 
discussion  of  this  subject  shows  clearly  that  they  had  in  mind  the  rule  of  the 
common  law,  that,  in  case  of  a  man,  marriage  and  the  birth  of  a  child,  and,  ia 
case  of  a  woman,  marriage  alone,  revoked  a  will  previously  made.  We  are  of 
opinion  that  this  provision  as  to  implied  revocations,  from  its  language,  and 
the  reasons  given  for  its  introduction,  has  substantially  the  force  of  an  express 
enactment  of  the  rules  of  the  common  law,  which  we  are  not  at  liberty  to 
change,  even  if  the  reason  for  the  rule,  in  case  of  a  woman,  no  lonjjer  exists. 
This  was  the  view  taken  in  Brown  v.  Clark  (77  N.  Y.  369),  upon  a  similar 
question,  under  a  statute  of  New  York. 
In  Noyes  v.  South  worth  (55  Mich.  174)  the  court,  by  Campbell.  J,,  said. 
•  Laying  aside  such  decisions  as  are  made  under  statutes,  the  only  foundation 
which  has  be-n  suggested  for  holding  a  woman's  marriage  to  operate  as  an 
implied  revocation,  is  the  common  law  rule  to  that  effect,  which  was  based  on 
the  eflPect  of  marriage  on  a  woman's  property  and  testamentary  capacity.  By 
marriage,  her  personalty  devolved  on  her  husband,  and  left  nothing  for  a  will 
to  operate  on.  unless,  possibly,  such  righte  in  action  as  should  not  be  reduced 
to  pohsession  during  coverture.  So  it  was  further  held  that  she  could  make  no 
testamentary  provisions  during  coverture  relating  to  her  own  property,  without 
her  husband  s  concurrence,  and  this  would  prevent  a  revocation,  as  well  a^  any 
other  testamentary  act :  and  a  will  cannot  be  recognized  which  is  not  iub.1ect 
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to  revocation  by  the  testator.  These  were  reasons  enough  to  maintain  the 
common  hiw  doctrine.  And  the  exceptions  show  that  these  were  the  only 
reasons,  for  they  only  extended  to  wills  under  powers  of  appointment,  and 
devises,  which  were  suspended  during  coverture  and  revived  by  the  hus  >and*8 
deatn.  These  doctrines  are  elementary,  and  a  general  reference  to  the  author- 
ities cited  on  the  argument  will  suffice.  See,  especially  for  the  old  doclrine, 
Forse's  Case  (4  Rep.  61),  and  notes  to  modern  editions,  and  the  reference  to 
Plowden  (348);  also  4  Kent's  Com.  (13th  ed.  523  537.)  Our  constitution  has  done 
away  with  ah  the  disabiliiies  of  coverture  on  this  head,  and  expressly  authorized 
every  married  woman  to  make  wills  of  her  estate  as  if  she  were  sole.  This 
leaves  her  case  to  be  governed  by  the  same  rule  which  would  apply  to  anyone 
else  on  cha'^ge  of  condition.  Apart  from  some  decisions  based  on  statutory  or 
peculiar  local  usages,  the  doctrine  is  quite  uniform  that  marrias^e  alone,  without 
birth  of  issue,  will  not  revoke  a  man's  will.  It  may  be  doubtful  whether, 
under  our  statutes  concerning  children  bom  subsequently,  the  birth  of  issue 
would  have  the  same  significance.  That  question  is  not  l)efore  us.  But  there 
is  no  sound  reason  that  we  can  perceive  why,  in  the  absence  of  statute,  implied 
revocations  should  be  extended,  or  should  be  differently  treated  as  between 
men  and  women,  when  the  property  rights  of  married  women  have  ceased  to 
be  hampered  by  marriage." 

The  views  of  the  Supteme  Judicial  Court  of  Maine  are  thus  appropriately 
voiced  by  Walton,  J.  The  question  is  whether  the  common  law  rule,  that 
the  will  of  9k  feme  sole  is  revoked  by  her  marriage,  is  now  in  force  in  this  state. 
We  think  it  is  not.  The  rule  was  an  outgrowth  of  the  doctrine  that  the 
marriage  of  a  feme  sale  destroyed  her  testamentary  capacity.  After  her 
marriage  she  could  neither  make  nor  revoke  a  will.  A  will  alreadv  made,  if 
allowed  to  remain  valid,  would  mak'!  a  permanent  disposition  of  her  pror^erty. 
This  would  be  contrary  to  the  very  essence  and  nature  of  a  will.  It  would 
cease  to  be  ambulatory.  It  was  therefore  resolved  that  the  marriage  of  a  fe^ns 
sole  should,  by  operation  of  law,  revoke  all  existing  testamentary  dispositions 
of  her  property.  But.  in  this  stafe,  the  marriage  of  a  feme  sole  does  not  now 
destroy  her  testamentary  capacity.  In  this  particular  the  common  law  is  not 
now  in  force.  It  has  been  abrogated  by  the  legislature.  A  married  woman 
can  now  make,  or  alter,  or  revoke  a  will,  as  fully  and  as  freely  as  if  she  were 
not  married.  Why,  then,  should  her  marriage  revoke  a  pre-existing  will  ?  We 
think  it  should  not.  Ceseante  ratione  legis,  ceseat  ipsa  lex.  Reason  is  the  soul 
of  the  law,  and  when  the  reason  of  any  particular  law  cea<ies,  so  does  the  law 
itself.  In  England  it  is  now  enacted  that  the  marriage  of  cither  a  man  or  a 
woman  shall  revoke  a  prp  existing  will,  unless  it  is  executed  under  a  power  of 
appointment.  In  New  York  they  have  a  statute  which  declares  in  express 
terms  that  the  mar; iage  of  a  woman  shall  revoke  a  preexisting  will.  In 
Massachusetts  they  have  a  statute  which,  as  construed  by  the  Supreme  Court 
of  Judicature,  has  the  same  effect.  Similar  statutes  exist  in  several  other 
states.  Where  such  statutes  exist,  the  question  we  are  now  considering  cannot 
arise.  In  other  states,  wh«'re  the  testamentary  laws  and  the  rights  and  powers 
of  married  women  are  similar  to  those  now  existing  in  Michigan,  it  has  been 
held  that  the  marriage  of  a  femi  sole  will  not  revoke  a  pre-existing  will     It  la 
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said  iu  a  New  Hampshire  case  that  when  the  incapacity  of  a  married  woman  to 
make  a  will  is  removed,  no  reason  remains  why  lier  will,  made  before  her 
marriage,  should  be  thereby  revoked.  (Morey  v.  Sohier,  68  N.  H,  507,  2  N.  K. 
Rep.  274;  and  see  Fellows  v.  Allen,  60  N.  H.  43i);  Webb  v.  Jones,  86  N.  J. 
£q.  168;  Ward  s  Estate  [Wis  ].  85  N.  W.  R.  731;  Carey's  Estate,  4^  Vt.  236.) 
Our  statutes  recognize  the  fact  that  a  will  may  be  revoked  by  operation  of  law 
from  a  change  in  the  condition  or  circumstances  of  the  maker  (U.  S.  ch.  74, 
sec.  8),  but  they  are  silent  as  to  what  the  changes  or  circumstances  are,  which 
shall  have  that  effect.  If  the  marriage  of  a  feme  §ole  now,  as  formerly, 
destroyed  her  tesUmentary  capacity,  the  change  ia  her  condition  and  cir- 
cumstances would  now,  as  then,  also  destroy  the  validity  of  au  existing  will. 
Rut  such  is  not  now  the  effect  of  a  marriage.  In  this  state,  a  feme  covert  can 
make  or  revoke  a  will  as  freely  as  a  ferne  aole;  and  the  reason  no  longer  exists 
for  holding  that  the  will  of  a  feme  sole  will  be  revoked  by  her  marriage. 
< Emery,  Appellant,  81  Maine,  275.) 

In  Lant's  Appeal  (95  Pa.  St.  279),  a  woman  in  contemplation  of  marriage  ob- 
tained from  her  intended  husband  his  verbal  consent  that  she  should  dispose  of 
her  property  by  will  or  otherwise  as  she  pleased.  The  day  before  her  marriage 
ahe  executed  a  will  whereby  she  made  a  liberal  provision  for  her  husband,  and 
gave  the  residue  of  her  estate  to  relatives,  friends,  and  charities.  It  was  held 
that  while  said  will  was  revoked  by  her  subsequent  marriage,  by  reason  of  the 
act  of  April  8,  18'i8,  it  might,  nevertheless,  take  effect  in  equity  as  an  antenup- 
tial  settlement,  and  that  on  every  principle  of  equitable  estoppel,  the  husband's 
mouth  ought  to  be  shut  from  interpoaing  an  objection  to  its  full  enforcement. 
The  court,  by  Sharswood,  C.  J.,  said  :  "There  are  some  matters  involved  la 
this  controversy  which  must  be  assumed,  if  not  conceded,  as  not  in  dispute. 
First,  that  the  instrument  purporting  to  be  the  last  will  and  testament  of  Eliza- 
beth M.  Dunn,  dnted  February  8.  1876.  cannot  take  effect  as  a  will,  having 
been  revoked  by  her  marriage  with  the  appellee  on  the  following  day.  Probate 
of  it  was  refused  by  the  tribunal  having  exclusive  jurisdiction  as  far  as  personal 
property  is  concerned,  and  its  decree  unappealed  from  is  conclusive.  Second, 
this  revocation  was  by  the  positive  provision  of  the  statute  April  8.  18:18  (sec. 
14,  Pamph.  L.  250) :  *  A  will  executed  by  a  single  woman  shall  be  deemed  re- 
voked by  her  subsequent  marriage.*  This  law  was  not  known  to  her,  and  not 
adverted  to  by  her  counsel  called  in  by  her  to  give  his  advice  and  prepare  the 
instrument. 

••  It  was  certainly  not  thought  by  her  that  such  a  result  would  follow.  She 
did  not  mean  It  to  be  revoked  by  her  marriai^.  On  the  contrary,  both  she  and 
her  counsel  meant  to  make  a  disposition  which  would  be  effectual  after  her 
marriage  which  was  to  be  celebrated  within  twenty-four  hours  after  the  paper 
was  executed.  The  exer^uiion  of  the  will  at  the  time  and  under  the  circum- 
stances was  a  plain  mistake.  Had  it  heen  postponed  only  a  few  hours,  until 
after  the  marriage  ceremony  was  performed,  it  would  have  been  a  valid  and 
effectual  disposition  of  her  property.  Third,  there  was  a  contract  made  by 
John  A.  MuUin,  the  intended  nu»band,  at  or  about  the  time  the  instrument  waa 
executed,  by  which  she  was  to  have  the  power  '  to  dispose  of  her  fortune,  by 
will  or  otherwise,  any  way  she  pleased.'    That  this  was  the  contract  is  estab- 


296  PROBATE  REPORTS  ANNOTATED. 

lished  by  the  most  cooclasive  testimony,  confirmed  by  the  admission  of  tbe 
husband  afterwards,  who  put  his  refusal  to  give  effect  to  it»  not  on  the  ground 
that  he  had  not  freely  and  fairly  so  agreed,  but  that  because  it  was  not  in  writing 
he  was  not  bound  by  it.  In  this  he  was  mistaken,  for  a  parol  antenuptial  con- 
tract such  as  this,  being  in  consideration  of  marriage,  which  is  a  valuable  one> 
is  unquestionably  binding  on  the  parties.  (Gackenback  v.  Brouse,  4  W.  &  8. 
[Pa.]  646.)  That  he  knew  and  considered,  at  the  time  the  instrument  in  ques- 
tion was  executed,  that  it  was  intended  to  carry  out  and  give  effect  to  his 
antenuptial  agreement,  is  proved  by  the  clearest  and  most  convincing  evidence. 
If,  as  it  has  been  earnestly  contended,  the  decree  of  the  court  below  must  be 
affirmed,  and  the  entire  personal  estate  of  the  decedent  award,  d  to  the  appellee, 
then  it  is  not  to  be  disputed  that  there  must  be  some  palpable  defect  in  equitable 
Jurisdiction  in  this  commonwealth,  to  render  necessary  so  gross  an  injustice,  so 
revolting  to  the  moral  sense  of  what  is  riv^ht  and  wrong.  We  tliink.  however, 
that  fortunately  tlkcre  are  two  very  familiar  and  well  settled  principles  of  equity 
often  recognized  Hud  applied  by  our  courts  which  prevent  such  a  result.  One 
of  these  principles  is,  that  whatever  a  chancellor  on  the  facts  of  a  case  would 
have  decreed  to  l)e  done,  the  courts  will  consider  as  having  actually  been  done. 
Another  principle  is,  that  wherever  a  person  has  the  legal  right  to  dispose  of 
property  and  meims  to  do  so,  the  form  of  the  instrument  adopted  for  tne  pur- 
pose, if  at  law  ineffectual,  will  be  disregarded,  and  it  will  be  reformed  so  as  to 
be  made  effectual.  Suppose  then,  that  at  the  time  the  paper  of  February  8. 1876, 
was  executed  by  Elizabeth  M.  Dunn,  she  liad  filed  a  bill  in  equity  setting 
forth  the  antenuptial  contract  made  by  John  A.  Mullin,  and  the  marriage 
about  to  be  solemnized,  and  praying  that  it  might  be  carried  into  execution 
by  some  instrument  of  writing  to  be  signed  by  him,  what  would  have 
been  the  decree  of  the  court  ?  Surely,  upon  the  undisputed  facts,  the 
prayer  of  the  bill  would  have  been  granted,  and  tite  decree  would  have 
been  either  that  the  husband  and  wife  should  join  in  a  conveyance  to 
trustees  in  trust  for  the  separate  use  of  the  wife,  with  full  power  in  her 
to  dispose  of  the  same  in  lifetime  by  sale  or  gift,  and  after  her  death  by 
a  will  in  writing,  or  any  writing  in  the  nature  of  a  last  will  and  testament 
Such  is  the  ordinary  form  of  such  powers  in  marriage  settlements.  If  the  com- 
plainant was  willing,  the  court  might  decree  simply  that  the  husband  himself 
should  execute  a  declaration  of  trust  to  the  same  effect.  Nothing  is  better  set- 
tled than  that  a  court  of  equity,  in  decreeing  the  specific  performance  of 
marriage  articles,  will  make  such  a  decree  as  will  give  effect  to  the  intention 
of  the  parties,  without  regard  to  Uie  legal  construction  of  the  words  used  in 
them.  Thus,  if  by  the  words,  according  to  their  legal  construction,  a  fee  tail 
would  be  vested  in  the  parties  or  either  of  them,  a  strict  settlement  will  be  de- 
creed to  the  husband  or  husband  and  wife  for  life,  with  remainders  to  the  chil- 
dren of  the  marriage — successively  in  tail— accordmg  to  the  most  approved 
forms  of  deeds  of  marriage  settlement.  (2  Story's  Eq.  Jur.  flSth  ed.]  sec.  983, 
and  authorities  there  cited.)  Now  if  we  are  to  consider  as  having  actually 
been  done  what  a  chancellor  would  have  decreed  to  be  done,  then  we  have  at 
the  time  of  the  execution  of  the  paper  of  February  8, 1876,  either  a  convey- 
Mice  to  a  trustee  or  a  declaration  executed  by  the  husband  to  the  same  effect 
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Surely,  then,  under  such  a  declaration  or  deed  of  Bettlement  this  paper, 
though  ineffectual  as  a  will  under  the  statute,  was  still  a  writing  in  the  nature 
of  a  last  will  and  testament  a  clause  introduced  into  such  powers  for  the  very 
purpose  of  providing  against  mere  technical  objection,  which  would  prevent 
the  instrument  from  being  admitted  to  prol)ate  as  a  will.  It  was  a  disposition 
of  property  to  take  effect  at  death  if  not  revoked  by  the  party  during  life. 
That  is  a  writing  in  the  nature  of  a  last  will  and  testament  This  paper  waa 
so  intended  beyond  all  question.  It  was  executed  under,  and  in  pursuance  of, 
the  contract  on  the  eve  of  the  marriage — indeed  it  might  almost  be  said  to 
have  been,  in  the  consideration  of  equity,  cotemporaneous  with  the  ceremony 
—executed  for  the  express  purpose,  with  the  knowledge  and  consent  of  John 
A  Mullen,  of  having  just  the  effect  here  stated.  It  makes  most  lib'jral  provi- 
sion for  him,  and  upon  every  principle  of  equitable  estoppel  his  mouth  ought  to 
be  shut  from  interposing  an  objection  to  its  full  enforcement 

**  The  case,  too,  is  equally  within  the  second  principle  of  equity  advened  to ; 
a  paper  executed  by  a  person  who  had  a  perfect  legal  right  to  dispose  of  her 
property,  and  intended  to  do  so,  but  by  a  plain  mistake  of  the  scrivener  it  waa 
drawn  in  the  form  of  a  will  wlien  it  ought  to  have  been  a  deed  or  declaration 
of  trust.  Surely,  it  must  be  in  the  power  of  a  court  of  equity  in  this  com- 
monwealth to  correct  so  gross  and  palpable  a  mistake,  to  reform  the  instrument 
and  decree  it  to  be  such  as  it  ought  to  have  iMen,  so  as  effectually  to  carry  out 
the  intentions  of  the  parties." 


Miles  et  al  vs.  Strong  et  al 

[Supreme  Court  of  Errors  of  (Connecticut,  Oct.  9,  1896;  68  Conn.  273,  86  Atl. 

Rep.  55.] 

Constitutional  law — Rbs  ad  judicata— Adverse  claimants 
— Harmless  error  in  judge's  charge. 

1.  In  Connecticut  an  action  may  be  brought  by  any  person  claiming  title  to,  or 
any  interest  in  the  real  property,  against  any  person  or  persons  who  claim 
to  own  the  same,  or  any  part  thereof,  or  who  claim  to  have  any  estate  either 
in  fee,  for  years,  for  life,  in  reversion,  or  remainder,  or  any  interest  in  the 
same,  or  any  lien  or  incumbrance  thereon,  adverse  to  the  plaintiff,  for  the 
purpose  of  determining  such  adverse  estate,  interest,  or  claim,  and  to  clear 
up  all  doubts  and  disputes,  and  to  quiet  and  settle  the  title  to  the  same. 

8.  The  complaint  in  such  action  shall  describe  the  property  in  qtiestion  and  state 
the  plaintiff's  claim,  interest,  or  title,  and  shall  name  the  person  or  persons 
who  claim  such  adverse  estate  or  interest. 

8.  Bach  defendant  shall,  in  his  answer,  state  whether  or  not  he  claims  any  estate, 
interest  in.  or  inoumbrance  on  said  property,  or  any  part  thereof,  and,  if 
Vol.  n— 88 
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so,  the  nature  and  extent  of  the  estate  interest,  or  Incumbrance  which  hA 
claims  and  he  shall  set  out  the  manner  in  which,  and  the  sources  through 
which  such  estate,  interest  or  incumbrance,  is  claimed  to  be  derived. 

4.  While  it  is  the  duty  of  the  court  to  instruct  the  lury  as  to  which  side  has  the 
burden  of  proof,  the  failure  to  so  instruct  is  in  the  absence  of  any  evidence 
of  a  request  so  to  do  on  the  part  of  the  appellant  not  reversible  eiror,  but 
will  be  regarded  as  harmless. 

6.  The  word  * '  court "  should  be  so  read  as  to  import  a  meaning  synonymous  with 
that  of  "tribunal,  "and  so  interpreted  parties  are  not  deprived  of  their 
constitutional  right  of  trial  by  jury  merely  because  in  certain  probate  pit)- 
ceedings  a  jury  is  not  present 

6.  A  legislative  enactment,  aUhoufl:h  so  carelessly  drawn  as  to  require  verbal 
amendment,  should  be  acoorded  full  force  and  effect,  whenever  its  scope 
and  purpose  are  tolerably  clear,  unless  the  attempt  to  do  so  would  clearly 
contravene  some  plain  recital  of  the  organic  law. 

V.  A  certain  devise  provided  that  in  case  the  beneficiary  died  during  his  minority 
or  without  leaving  lawful  issue,  or  without  having  made  a  conveyance  of 
the  land  so  devised  it  should  descend  to  testator's  heirs  at  law.  On  reaching 
his  majority,  the  devisee  transferred  the  property  to  his  father  in  trust  for 
his  (the  devisee's)  benefit,  and  for  the  benefit  of  his  wife  and  children  after 
his  (the  devisee's)  death.  Held  (Andrews,  C.  J.  and  Ham icsRaLST,  J.,  dis- 
senting) that  the  father  took  the  fee  subject  only  to  the  trust. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  New  Haven. 

Hon,  Ralph  Whbelkr,  Presiding  Judge. 

Oeorge  F.  Carroll^  for  appellanta 

William  B,  Stoddard  and  Seymour  C.  Loomis^  for  appellee& 

Torrancb,  J. — This  is  the  third  attempt  to  obtain  a  conHtruo* 
tion  of  the  will  of  Selah  Strong  \\\  behalf  of  one  of  the  devisees. 
(See  the  cases  of  Miles  v.  Strong^  60  Conn.  898,  22  Atl.  959,  and 
id.,  62  Conn.  95,  25  Atl.  459.)  The  devisee,  Ernest  Strong 
Nfiles,  is  a  grandson  of  the  testator,  and  his  father  was  the  execu- 
tor under  the  will.  They  are  the  pluintififs  in  this  suit,  and  the 
defendants  are  heirs  at  law  of  the  testator.  Under  the  fourth  and 
fifth  clauses  of  said  will,  certain  real  estate  in  Milford  in  this  state 
was  devised  to  Ernest,  and  the  eighth  clause,  with  reference  to 
these  devises,  contains  the  following  provision  •  "The  foregoing 
devises  to  the  said  Ernest  Strong  Miles  are,  subject  to  tlie 
charges  aforesaid   [certam  charges  in  favor  of  the  widow  about 
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which  no  question  is  now  made],  to  him  and  his  heirs  forever: 
provided,  however,  that  if  he,  the  said  Ernest  Strong  Miles,  shall 
die  before  he  attains  his  majority,  or  without  leaving  lawful  issue 
surviving  him,  and  without  having  disposed  of  all  the  lands  bj 
this  will  devised  to  him  either  by  deed  or  by  will,  then,  and  in 
either  of  these  events,  it  is  my  will  that  all  said  lands  herein  de- 
vised to  the  said  Ernest  Strong  Miles,  and  not  by  him  disposed  of, 
shall  descend  to  and  be  distributed  among  my  heirs  at  law,  and 
those  who  legally  represent  them."  The  contest  between  these 
parties  relates  to  the  construction  of  this  eighth  clause. 

On  the  I9ih  of  May,  1890,  Ernest  became  of  age,  and  immedi- 
ately following  that  event  he  by  deed,  in  trust  for  himself  during 
life  and  for  his  wife  and  children  after  his  decease,  conveyed  the 
real  estate  so  devised  to  him  to  his  father  ;  and  thereupon  the 
first  of  the  two  cases  above  mentioned  was  brought  In  that  case 
one  of  the  pi^esent  plaintiffs,  as  executor  of  Selah  Strong,  some 
eight  years  after  the  estate  of  his  testator  had  been  fully  and  fin- 
ally settled  and  distributed,  asked  to  have  this  eighth  clause  of 
the  will  construed ;  and  this  court  held,  in  effect,  tliat  under  the 
circumstances  his  request  came  too  late,  and  advised  the  Superior 
Court  to  dismiss  the  complaint  After  this  the  present  plaintiffs 
brought  the  second  of  the  above  cases  against  the  present  defend- 
ants, alleging,  in  substance,  that  the  defendants  claimed  some  in- 
terest in  or  title  to  said  land  under  the  eighth  clause  of  said  will, 
which  claims  constituted  a  cloud  upon  the  then  plaintiffs'  title, 
which  they  asked  to  have  removed.  This  court  in  that  case  said  : 
**The  complaint  in  this  case  in  effect  asks  a  Court  of  Equity  to 
take  jurisdiction  of  a  mere  legal  question  relating  to  the  title  to 
land,  and  as  incidental  to  the  determination  of  that  question  to 
construe  this  will  in  advance  of  a  trial  at  law.  We  think  this 
cannot  be  done,  under  our  practice,  in  a  proceeding  of  this  kind." 
{Milea  v.  Strong,  62  Corm.  108,  25  Atl.  460.)  Theraupon  the 
judgment  of  the  Superior  Court,  holding  the  contrary  of  this,  was 
reversed.  Subsequently,  in  that  court,  upon  the  facts  as  they  ap- 
peared of  record,  the  issues  were  found  for  the  defendants,  and 
Judgment  for  costs  was  rendered  in  their  favor.  In  this  condi- 
tion of  affairs,  chapter  66  of  the  Public  Acts  of  1893  was  passed, 
which  reads  as  follows : 
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"  SectioD  1.  An  action  may  be  brought  by  any  person  claiming 
title  to,  or  any  interest  in  real  property,  against  any  person  or  per- 
sons who  claim  to  own  the  same,  or  any  part  thei*eof,  or  who  claitn 
to  have  any  estate  either  in  fee,  for  years,  for  life,  in  reversion,  or 
remainder,  or  any  interest  in  the  same,  or  any  lieu  or  incumbrance 
thereon,  adverse  to  the  plaintiff,  for  th«  purpose  of  determining 
such  adverse  estate,  interest,  or  claim,  and  to  clear  up  all  doubts 
and  disputes,  and  to  quiet  and  settle  the  title  to  the  sama 

**  Sec.  2.  The  complaint  in  such  action  shall  describe  the  prop- 
erty in  question  and  state  the  plaintiff's  claim,  interest,  or  title, 
and  shall  name  the  person  or  persons  who  claim  such  adverse 
estate  or  intoresL 

"  Sec.  8.  Each  defendant  shall,  in  his  answer,  state  whether  or 
not  he  claims  any  estate,  interest  in,  or  incumbrance  on  said  prop- 
erty, or  any  part  thereof,  and,  if  so,  the  nature  and  extent  of  the 
estate,  interest,  or  incumbrance  which  he  claims,  and  he  shall  set 
out  the  manner  in  which,  and  the  sources  through  which  such 
estate,  interest,  or  incumbrance,  is  claimed]  to  be  derived. 

**Sec.  4.  No  judgment  for  costs  shall  be  rendered  in  such 
action  against  any  defen<1ant  who,  by  his  answer,  disclaims  all 
estate,  interest  in,  or  incumbrance  on  said  property,  but  costs  shall 
be  taxed  in  his  favor  at  the  discretion  of  the  court  But  the 
court  shall,  in  such  cases,  without  further  proof,  render  judgment 
that  such  defendant  has  no  estate,  interest  in,  or  incumbrance  on 
said  property,  or  any  part  thereof. 

"Sec.  5.  The  court  shall  hear  the  several  claims  and  determine 
the  rights  of  the  parties,  whether  derived  from  deeds,  wills,  or 
other  instruments,  or  sources  of  title,  and  mav  determine  the  con- 
struction  of  the  same,  and  render  judgment  determining  the  ques- 
tions and  disputes,  and  quieting  and  settling  the  title  to  said  prop- 
erty." 

This  act  was  approved  April  19,  1893,  and  took  effect  upon  its 
passage,  and  on  the  next  day  the  present  suit  was  begun.  The 
complaint  describes  the  property  in  question,  states  the  origin  and 
nature  of  the  plaintiffs'  claims  thereto  as  derived  under  said  will 
and  trust  deed,  and  sets  out  the  will,  the  return  of  the  distribu- 
tors, and  the  trust  deed.  It  also  names  the  defendants  ^  the  per- 
sons who  claim  an  adverse  estate  or  interest  in  the  land  described^ 
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And  alleges,  in  paragraph  8,  that  **  the  defendants  claim  that  thej 
have  some  interest  in  said  property  adverse  to  the  plaintiffs." 
The  relief  claimed  is .  (I)  Tliat  the  defendants  shall  state 
the  nature,  extent,  and  source  of  the  estate  or  interest 
which  they  each  claim.  (2)  An  adjudication  of  the  several 
claims  of  the  parties,  and  the  determination  of  their  several  rights. 
(8)  An  adjudication  quieting  and  settling  the  title  to  said  property. 
One  of  the  defendants,  Mira  R  Strong,  in  her  answer  disclaimed 
all  right  and  title  to  the  property  in  question,  and  she  is  not  a 
party  to  the  present  appeal.  The  other  defendants  demurred  to 
the  complaint,  mainly  on  the  ground  of  the  unconstitutionality  of 
the  act  of  1893,  and  the  demurrer  was  overruled.  Then  the  de- 
fendants answered  over,  setting  up  as  a  first  defense  the  former 
judgment  iu  the  case  of  Mtks  v.  Strong  (62  Conn.  95,  25  Atl.  459), 
in  bar  of  this  suit,  and  as  a  second  defense  they  denied  the  alle<ra- 
tionsof  paragraph  8  of  the  complaint  In  their  reply  the  plaintiffs 
admitted  the  existence  of  the  former  judgment,  but  denied  that  it 
was  u{K>n  the  merit^^,  and  the  issue  upon  this  point  was  found  in 
favor  of  the  defendants.  After  this  the  court,  on  the  plaintiffs' 
motion,  ordered  the  defendants  to  state  in  their  answer  what  their 
claim  or  interest,  if  any,  in  said  real  estate  was,  and  the  nature,  ex- 
tent, and  origm  of  it  Thereupon  the  attorneys  for  the  defendants 
filed  a  writing  setting  out,  m  substance,  that  the  defendants  claimed 
a  contingent  interest  in  said  lund  under  the  will  of  Seiah  Strong. 
Thereupon  the  plaintiffs  were  permitted,  against  the  objection  of 
the  defendants,  to  file  a  second  and  third  reply  to  said  first  de- 
fense, in  which  they  alleged,  in  substance,  that  the  former  judg- 
ment was  no  bar,  because  it  was  simply  a  judgment  that  the  then 
plaintiffs  werft  not  entitled,  under  the  law  as  it  then  was,  to  the  re- 
lief which  they  then  sought,  and  that  the  law  had  been  changed 
in  this  respect  by  the  act  of  189.^.  Ultimately  the  parties  were  at 
issue  upon  a  denial  of  the  allegations  of  these  replies,  and  the  issues 
were  tried  to  the  court  and  found  in  favor  of  the  plaintiffs.  The 
issue  framed  upon  the  second  defense,  denying  the  ei<rhth  para- 
graph of  the  complaint,  was  tried  to  the  jury,  and  upon  that  a 
verdict  was  rendered  for  the  plaintiffs. 

Upon  the  trial  to  the  jury,  the  plaintiffs  offered  in  evidence  the 
original   files  in  the  two  cases  before  mentioned,  which  containt-d, 
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among  other  mutters,  answers  signed  by  the  attorneys  of  record 
therein,  which  answers  tended  to  show  that  the  defendants  then 
made  certain  claims  to  tlie  land  in  question.  To  this  evidence 
the  defendants  objected,  on  the  ground  (1)  that,  if  any  such  claims 
were  made,  they  were  made  prior  to  the  passage  of  the  act  under 
which  the  present  suit  was  brought,  and  therefore  the  evidence  was 
not  relevant  upon  the  question  whether  those  defendants  had 
made  such  claims  subsequent  to  the  passage  of  the  act ;  (2)  that 
the  admission  of  such  evidence  would  give  the  act  a  retrospective 
effect ;  (3)  that  it  did  not  appear  that  said  attorneys  had  any  au- 
thority to  make  any  admissions  that  might  be  the  basis  of  a  cause 
of  action  against  said  defendants.  The  court  overruled  the  ob- 
jections and  admitted  the  evidence.  The  plaintiffs  also  offered  in 
evidence  the  papers  tiled  in  the  present  case  by  tlie  attorneys  for 
the  defendants  in  compliance  with  the  ordera  of  the  court  herem- 
before  mentioned.  The  defendants  objected  to  this  evidence  on 
the  ground  (1)  that  it  did  not  appear  that  defendants'  counsel  had 
any  authority  to  make  any  admissions  that  would  be  the  basis  of  a 
cause  of  action  against  them  ;  (2)  because  the  admissions  in  said 
papers,  if  any,  were  made  after  this  action  was  brought  and  there- 
fore were  not  admissible  as  tending  to  show  that  at  the  time  the 
action  ws^  brought  the  defendants  had  made  the  claims  alleged  in 
the  complaint;  (3)  because  such  admissions  did  not  tend  to  show 
any  cause  of  action.  The  evidence  was  admitted  over  the  objec- 
tions of  the  defendant     The  finding  proceeds  as  follows  : 

"No  evidence,  except  as  above  seated,  was  admitted  tending  to 
show  that,  between  the  time  of  the  passage  of  said  act  of  1898  and 
the  bringing  of  this  action,  the  defendants  made  claims  to  the  real 
estate  in  question.  On  this  evidence  the  defendants  requested  the 
court  to  charge  the  jury  that  the  action  could  not  be  maintained 
upon  the  facts  in  evidence ;  that  the  action  could  not  be  maintained 
unless  they  should  find,  from  the  evidence,  that  between  the  pas- 
sage of  Pub.  Acts  1893,  ch.  66,  which  was  approved  April  19,  1893, 
and  the  bringing  of  this  action,  on  April  20,  1893,  the  defendants 
had  made  some  verbai  or  written  claim  to  the  real  estate  referred 
to  in  the  complaint ;  that  mere  unexpressed  opinions  on  the  part 
of  any  defendant  as  to  his  or  her  legal  rights  under  the  will  of 
Selah   Strong,  whether  held  within  such  times  or  at  any  other 
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time,  did  not  constitute  on  the  part  of  such  defendant  such  a  claim 
that  the  plaintiffs  could  maintain,  as  against  him  or  her,  this  action ; 
that  any  claim,  made  by  the  defendants,  based  upon  the  language 
of  the  eighth  clause  of  the  will,  was  not  actionable,  and  did  not 
constitute  a  claim  adverse  to  the  plaintiffs ;  that  the  statements  in 
the  *  Compliance  with  Order  of  Court  of  May  3,  1894/  and  in  the 
*  Further  Compliance  with  Order  of  Court  of  May  3,  1894,'  were 
not  such  claims,  or  the  evidence  of  such  claims,  as  would  enable 
the  plaintiffs  to  maintain  their  action.  The  court  refused  so  to 
charge  the  jury,  but  did  charge  them  as  follows : 

*'*  Gentlemen  of  the  Jury:  This  action  of  certain  plaintiffs 
against  certain  defendants  is  presented  for  your  consideration  upon 
a  single  issue  or  question  raised  by  the  pleadings.  The  plaintiffs 
have  alleged  that  the  defendants  claim  they  have  some  interest  in 
said  real  property  adverse  to  the  plaintiffa  The  defendants  have 
in  their  answer  denied  this  allegation  ;  so  that  your  duty  is  to  de- 
termine whether,  at  the  time  of  the  institution  of  this  suit,  April 
20,  1893,  the  defendants  claimed  an  interest  in  the  real  estate  re- 
ferred to  in  thai  paper.  *  *  *  The  question,  therefore,  is  as 
to  the  attitude  of  these  defendants  in  regard  to  this  real  property 
at  the  time  of  the  bringing  of  this  suit  You  have  nothing  to  do 
with  what  is  to  become  of  the  property,  but  are  to  try  simply  the 
question  whether  the  defendants  claimed  an  interest  adverse  to 
the  plaintiffs.  Upon  this  question  there  has  been  admitted  the 
record  in  two  certain  other  suits  brought  by  one  or  other  of  these 
plaintiffs  against  these  defendants,  or  a  part  of  these  defendants. 
Id  the  later  one  of  these  it  appears  that  these  defendants  set 
forth  certain  claims  that  they  made  of  an  interest  in  this  real  es- 
tate. The  answer  made  by  them  in  that  case  is  evidence  tending 
to  show  that  they  at  that  time  claimed  adverse  interest  in  this 
property.  A  part  of  the  answer  in  tiiis  suit  is  also  admitted  as 
evidence  tending  to  show  that  on  the  2 1st  day  of  May,  1894,  these 
defendants  again  claimed  to  have  certain  interests  in  the  real  estate 
at  that  tima  Upon  this  evidence  it  is  for  you  to  say  whether 
they  were,  at  the  time  of  the  bringing  of  this  suit,  claiming  to 
have  an  interest  in  the  property  adverse  to  the  plaintiff:?.  It  is 
not  necessary  that  they  should  have  called  upon  or  seen  or  written 
the  plaintiffs  that  they  made  claim  to  the  property.     The  question 
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is  as  to  their  attitmie  in  relation  to  the  property.  The  will  itself, 
in  the  eighth  paragraph,  provides  that,  upon  certain  contingencies, 
of  the  death  of  Ernest  Strong  without  disposing  of  the  property 
by  deed  or  will,  the  heirs  at  law  of  the  tesUitor  should  bike  the 
property.  These  defendants  are  heirs  at  la^  of  the  testator.  It 
would  seem  that,  under  the  terms  of  this  will,  there  may  be  some 
question  as  to  its  construction  or  efEect,  upon  the  happening  of 
certain  contingencies.  Perhaps  there  may  be  some  inference  that, 
in  qu&stions  of  doubt  in  relation  to  property,  parties  will  make 
whatever  claims  they  can  in  conscience  make  in  respect  to  it.  I 
must  say  to  you  that  any  claim,  made  by  these  defendants,  that 
upon  the  death  of  Ernest  Strong  they  will  in  certain  contingencies 
have  an  interest  in  the  property,  is,  in  the  construction  of  the  stat- 
ute under  which  this  suit  is  brought,  in  its  nature  adverse  to  the 
plaintiffs,  as  it  is  in  derogation  of  an  absolute  title  in  fee  8im[)le 
to  the  property.  If  the  defendants,  at  the  time  of  bringing  this 
suit,  were  claiming  any  interest  in  the  property,  after  the  death  of 
Ernest  Strong,  upon  any  contingency,  that  claim  was  advei'sa 
There  is  no  evidence  whatever  presented  by  the  defendants,  except 
Mira  Strong,  tending  to  show  that  they  disclaimed  a  claim  of  in- 
terest in  the  property,  or  tending  to  show  that  they  deny  such 
claim.  The  case  is,  therefore,  submitted  to  your  consideration 
upon  this  question,  whether  or  no  these  defendants  were,  at  tiie 
bringing  of  this  suit,  in  an  attitude  of  claiming  an  adverse  interest' 
in  this  real  estate.  *  *  *  1  think  I  made  it  plain  that  if  thase 
defendant:)  were  in  an  attitude,  at  the  time  of  the  bringing  of  this 
suit,  of  claiming  that  they  would  at  some  time  have  an  interest  in 
this  property  at  the  death  of  Ernest  Strong,  that  claim  is  in  its 
nature  adverse  to  the  plaintiffs.* 

"  Upon  the  trial  to  the  court  of  the  issues  raised  by  the  defendants' 
rejoinders  to  the  sectmd  and  third  replies,  the  plaintiffs  having, 
with  other  evidence  to  prove  the  allegations  of  the  second  and 
tliird  replies,  offered  in  evidence  the  original  files  in  the  case  of 
Miles  V.  Strong,  *  *  *  offered,  in  connection  therewith,  to 
read  to  the  court  the  opinion  of  the  Supreme  Court  (found  in  vol- 
ume 62  of  the  Connecticut  Reports,  pages  99  to  105,  inclusive, 
25  Atl.  459).  To  the  reading  of  said  opinion  to  the  court,  coun- 
sel for  defendants  objected.      The  court    ruled    that    plaintiffs 
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counsel  might  read  said  opinion  to  the  court,  as  bearing  upon  the 
issues  on  trial  The  defendants  excepted  to  said  rahng.  *  *  * 
No  evidence  was  offered  as  to  the  hour  of  the  day  upon  which 
the  writ  in  the  present  suit  was  issued  or  was  served.  The  de- 
fendants  claimed  that  the  judgment  in  the  former  action  was  a  bar 
to  the  maintenance  of  this  action,  and  that  said  causes  ot  action 
were  the  same ;  that  the  act  of  1893  was  in  violation  of  article  1, 
§  21,  of  the  constitution  of  this  state;  that  the  present  action 
could  not  be  maintained  under  said  act  of  1898,  because  to  apply 
the  same  to  the  facts  alleged  and  proved  in  tiifs  action  would  be 
to  give  to  said  act  a  retrospective  and  unlawful  construction  and 
effect,  and  because  said  act  did  not  go  into  effect  before  the  com- 
mencement of  the  present  action.  The  court  having  found  said 
issues  in  favor  of  the  plaintiffs,  upon  a  further  hearing  to  the  court 
as  to  the  judgment  to  be  rendered  and  the  construction  to  be 
placed  upon  the  language  of  the  clause  of  the  will  in  question,  tha 
defendants  claimed  that  the  court  had  no  power  to  render  final 
judgment  in  said  cause,  as  the  issue  raised  by  the  second  defense 
had  been  tried  to  the  iury;  that,  if  final  judgment  could  be 
rendered,  such  judgment  should  be  to  the  effect  that,  in  case 
Ernest  S.  Miles  should  die  without  leaving  lawful  issue  surviving 
him  at  the  time  of  his  death,  or  in  case  said  Ernest  S.  Miles  should 
die  without  having  personally  disposed  of  all  and  every  part  of 
said  real  estate  by  deed  or  will  before  his  own  decease,  then  and 
in  either  of  these  events  said  real  estate  would  belong  to  the  de- 
fendants (other  than  Mira  R  Strong)  per  stirpesy  and  as  heirs  of 
Selah  Strong.  The  court  held  and  decided  that  the  plaintiff  Sam- 
uel A.  Miles  had  an  absolute  title  in  fee  to  the  real  estate  in  ques- 
tion, subject  only  to  the  trust  created  by  the  provisions  of  the 
deed  from  Ernest  Strong  Miles,  and  described  in  the  complaint  as 
^Exhibit  C,'  and  rendered  judgment  as  on  file." 

From  that  judgment  the  defendants  took  the  present  appeal. 
The  errors  assigned  are  thirty-five  in  number,  but  it  will  not  be 
necessary  to  consider  them  separately,  inasmuch  as  the  principal 
assignments  relate  to  the  following  questions,  namely  :  (1)  Is  the 
act  under  which  this  suit  is  brought  a  valid  one  ?  (2)  Is  the 
judgment  set  up  in  the  first  defense  a  bar  to  this  proceeding?    (3) 

In  the  trial  to  the  jury  did  the  court  err  in  admitting  the  evidence 
Vol  11-89 
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objected  to,  or  in  refusing  to  charge  as  requested,  or  in  charging 
as  it  did?  (4)  In  the  trial  to  the  court  is  there  error  in  any  of  the 
rulings  complained  of?  These  questions  will  be  considered  in  the 
order  above  stated. 

The  constitution  of  this  state  provides  (article  1,  §  21)  that  "  the 
right  of  trial  by  jury  shall  remain  inviolate^':  and  tite  constitution 
of  the  United  States  provides  (article  14,  §  1)  that  no  sUite  shall 
"deprive  any  pei-son  i>f  life,  liberty,  or  property,  without  due  pro- 
cess of  law."  The  specific  objection  made  by  the  defendants  to 
the  validity  of  the  act  here  in  question  is  that  it  violates  these  two 
constitutional  provisions.  The  claim  that  it  violates  the  first  is 
based  upon  the  nssumption  that  the  act,  in  cases  brought  under  its 
provisions,  deprives  the  parties  of  the  right  of  trial  by  jury  ;  and 
this  assumption  is  founded  mainly  upon  the  language  of  the  fifth 
section,  which  says  that '*  the  court  shall  hear  the  several  claims 
and  determine  the  rights  of  the  parties."  The  word  "court,"  in 
this  section,  may  mean  the  judge  of  the  tribunal  in  which  the  pro- 
ceedings are  pending,  as  opposed  to  the  jury;  or  it  may  mean, — 
as,  for  instance,  it  certainly  seems  to  in  one  of  the  principal  sections 
of  the  practice  act  (Gen.  Sl  §  877), — the  tribunal  itself,  as  estab- 
lished by  law  for  the  public  administration  of  justice;  and  we  are 
of  opinion  that  it  should  be  held  to  mean  the  latter.  Under  sec- 
tion 1  of  the  act,  the  claims  to  be  tried  and  determined,  in  pro- 
ceedings brought  under  the  act,  may  plainly  include  legal  claims 
proper  to  be  tried  by  a  jury,  as  well  as  equitable  claims  proper  to 
be  tried  by  a  court  of  equity ;  and,  in  the  absence  of  any  provisions 
in  the  act  wl;ich  either  expressly  or  by  necessaiy  implication 
prohibit  trial  by  jury,  the  fair  presumption  is  that  the  right  to  try 
the  former  class  of  questions  to  a  jury  is  preserved  to  the  parties. 
The  act  does  not  expressly  provide  for,  nor  does  it  expressly  or  by 
necessary  implication  prohibit  trial  by  jury  in  proper  cases,  but 
leaves  that  matter,  as  it  does  many  othei's,  to  be  regulate<l  by  other 
provisions  of  existing  law.  For  example,  it  does  not  provide  in 
what  court  the  proceedings  shall  be  brought,  whether  in  the 
Superior  Court  or  in  some  of  the  inferior  courts;  nor  in  what 
county,  whether  that  where  the  property  lies  or  that  wherein 
the  parties  or  some  of  them  reside;  nor  how  the  jurisdic- 
tion of  the  inferior  courts  is  to  be  determined,  whether  by  the  value 
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of  the  property  described  in  the  complaint  or  otberwiseL  In  these 
and  other  respects  the  act  is  very  loosely  and  carelessly  drawn,  and 
may  require  amendment,  but  the  purpose  of  its  enactment  is 
tolerably  clear,  and  eflfect  ought  to  be  given  to  its  provisions,  unless 
the  attempt  to  do  so  would  plainly  override  a>nstitutional  pro 
visions.  We  think  the  legislature  in  this  act  intended  to  clothe 
the  Superior  Court,  and  the  inferior  courts  having  common  law  pow- 
ers, with  power  to  hear  and  determine  cases  of  this  kind,  if  in  other 
respects  within  their  j  urisdiction  according  to  existing  laws  and  that 
the  word  "court,"  as  used  in  tliis  fifth  section,  is  to  be  con- 
strued just  as  if  it  was  qualified  by  the  name  of  some  specific 

j  court     The  word  *' court,"  when  so  read,   unquestionably  means 

the  tribunal,  and  not  merely  the  ]udge  thereof.  The  act,  then, 
does  not  deprive  the  parties  of  the  right  to  try  by  jury  questions 
proper  to  be  tried  in  that  way,  and  consequently  the  objection  to 
its  validity,  founded  on  the  assumption  that  it  does  so,  cannot  pre- 
vail. Equally  unfounded  is  the  claim  that  the  act  deprives  de- 
fendants of  due  process  of  law.     In  proceedings   under  this  act  a 

I  defendant  is  at  liberty  to  make  any  legitimate  defense  open  to  him 

under  the  laws  and  practice  of  this  state,  as  in  other  .cases,  and  to 
have  the  issues  tried  and  determined  by  court  or  jury,  as  the  case 
may  be,  as  in  other  cases ;  and  this  is  due  process  of  law.  It  is 
true  that  under  this  act  a  defendant  may  be  compelled  either  to 
say  that  he  claims  no  interest  at  all  in  the  property,  or  to  state 
fully  just  what  his  claim  is ;  but  this  is  no  hardship,  for,  if  he 
has  no  claim,  he  ought  to  say  so,  and,  if  he  has,  it  cannot  harm 
him  merely  to  state  in  his  own  way  what  it  is.  At  all  events,  the 
provision  in  question  is  a  valid  exercise  of  legislative  power.  In 
the  absence  of  any  objections  to  the  validity  of  the  act  in  question, 
other  than  those  already  considered,  we  are  brought  to  the  con- 
clusion that  the  act  is  a  valid  one ;  and  this  conclusion  is  justified 
by  two  of  the  plainest  principles  of  judicial  construction.  One  of 
them  is  "  the  safe  and  wholesome  rule  that,  where  an  act  of  the 
legislature  admits  of  two  constructions,  one  valid  and  the  other 
invalid,  courts  should  adopt  the  former,  and  uphold  the  statute,  if 
it  may  be  done  by  any  reasonable    interpretation,    though  it 

I  may   not  be  the  most  obvioua"    {Town  of  Wilton  v.  Toion  oj 

Weston,  48  Conn.  825,  888.)    The  other  is  the  well-settled  rule 
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"  that,  before  an  act  of  the  legislature  ought  to  be  declared  uncon- 
stitutional, its  repugnance  to  the  provisions  or  necessary  implica- 
tions of  the  constitution  should  be  manifest,  and  free  from  all 
reasonable  doubt  {Hartford  Bridge  Go.  v.  Union  Ferry  Co.,  29 
Conn.  2i0,  227;  Slate  v.  Lewis,  51  id.  118.) 

The  next  question  is  whether  the  former  judgment  is  a  bar  to 
the  present  suit  The  court  below  rightly  decided  that  such  judg- 
ment was,  in  a  certain  sense,  a  judgment  upon  the  merits.  In  the 
then  existing  state  of  the  law  and  practice  in  this  state,  it  put  an 
end  to  the  attempt  to  obtain  a  construction  of  the  will  by  or  on 
behalf  of  the  devisee  in  a  proceeding  of  that  kind  ;  but  it  did  not 
construe  the  will,  nor  did  it  determine  the  respective  rights  of  the 
parties  under  the  will  to  the  land  in  question,  and  this  last  was  the 
real  object  of  the  suit  That  judgment  did  not  settle  the  contro- 
versy between  the  parties,  but  left  it  where  it  found  it,  and  settled 
only  this :  that  such  controversy  could  not  be  determined  in  that 
way  and  at  that  time.  Upon  the  facts  in  that  case,  as  the  plaintiffs 
•claimed  them  to  be,  it  is  quite  clear  that  an  early  settlement  of 
the  controversy  would  greatly  benefit  them,  and  could  not  harm 
the  defendants  ;  and  it  is  not  clear  how,  as  the  law  then  was,  in 
the  absence  of  agreement,  such  settlement  could  be  had  except 
through  an  action  at  law  by  the  defendants  after  the  death  of 
Ernest  In  other  words,  there  was  here  an  apparent  wrong  and 
hardship  for  which  there  was  no  plain  and  adequate  remedy  ;  and 
the  act  of  1898  was  evidently  intended  to  provide  such  a  remedy. 
Under  this  act  the  plaintiffs  can  now  get  that  which  was  denied 
them  in  the  two  former  proceedings,  namely,  a  settlement  of  tliis 
controversy;  and  it  is  that  which  they  now  seek.  Under  these 
circumstances,  the  former  judgment  is  not  a  bar,  because  it  did 
not  determine  this  controversy,  nor  decide  anything  relating  to  it 
which  is  sought  to  be  relitigated  in  the  present  proceeding. 

The  next  question  is  whether  the  court  erred  in  its  rulings  upon 
evidence.  The  answers  in  this  and  the  two  former  suits,  if  ad- 
missible as  containing  admissions  of  the  defendants,  were  clearly 
relevant  upon  the  question  whether,  at  the  commencement  of  this 
suit,  the  defendants  claimed  an  interest  in  the  land  adverse  to  the 
plaintiffs.. .  The  answers  in  the  former  suits  tended  to  show  that 
they  had  made  such  claim  in  the  past,  and  persisted  in  it  through 
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two  well-contested  lawsuits :  and  the  answer  in  this,  which  they 
made  under  order  of  tiie  court,  showed  tliat  they  still  made  the 
same  claim,  and  believed  in  its  validity.  So  far  as  the  present 
case  is  concerned,  an  adverse  claim,  under  this  act,  in  or  to  the 
land  of  another,  considered  apart  from  the  evidence  by  which  its 
existence  is  usually  manifested  to  others,  may  be  regarded  essen 
tially  as  nothing  more  than  a  certain  complex  mental  state  or  con 
dition.  In  this  sense,  a  claim  differs  from  any  and  all  assertions 
of  it,  and  these  last  are  but  evidence  of  its  existence.  This  is 
plainly  what  the  court  below  meant  by  the  word  "attitude,"  when 
it  told  the  jury  that  the  question  before  them  was  "  whether  or 
no  these  defendants  were,  at  the  bringing  of  this  suit,  in  an  atti 
tude  of  claiming  an  adverse  interest  in  this  real  estate;  ''  and  this 
was  clearly  correct  under  the  circumstances  of  this  casa  If  the 
existence  of  this  state  of  mind  has  never  at  any  time  been  made 
manifest  to  others  by  outward  act  of  any  kind,  it  may  well  be,  so 
long  as  it  thus  remains  a  mere  mental  state,  unmanifested  to  oth 
ers,  that  it  cannot  be  regarded  as  a  claim ;  but,  when  once  as- 
serted, it  becomes  and  remains  a  claim  whose  existence  continues, 
even  though  there  should  be  thereafter  no  continuous  or  repeated 
assertions  of  it  If  A.  at  a  given  time  asserts  an  adverse  claim  in 
B/s  land  to  B.,  and  continues  of  the  same  mind  for  a  year  after- 
wards, without  further  outward  assertion  of  his  claim,  he  would 
ordinarily  be  considered,  in  the  absence  of  anything  to  the  con- 
trary, as  making  that  same  claim  during  the  entire  year.  It  was 
the  existence  of  this  mental  state  or  condition  in  the  minds  of  the 
defendants  at  the  time  the  suit  was  brought  that  the  plaintiffs 
were  bound  to  prove ;  and,  as  in  other  cases  of  this  kind,  facts 
showing  the  existence  of  this  same  mental  condition,  before  and 
after  the  suit  was  brought,  are  deemed  to  be  relevant  upon  the 
question  of  its  existence  at  the  moment  the  suit  was  brought 
(Steph.  Dig.  art.  11);  and  if  the  evidence  established  the  fact  of 
the  existence  of  such  a  mental  state  or  condition  prior  to  this  suit, 
the  presumption  would  be  that  it  continued  till  the  contrary  was 
shown.  {Donahue  v.  Coleman,  49  Conn.  464.)  The  evidence 
objected  to,  then,  was  clearly  relevant  to  the  fact  in  issue,  be- 
can.se  it  afforded  some  ground  for  an  inference  as  to  the  truth  of 
that  fact     Tlie  question  remains  whether  that  evidence  was  ad- 
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missible  as  containing  admissions  of  the  defendants.  The  defend- 
ants say  it  was  not  unless  it  appears  that  they  authorized  these 
answers  to  be  made,  or,  at  least,  were  aware  that  they  had  been 
made  in  the  respective  cases.  If  this  be  granted,  it  does  not  help 
the  defendants ;  for  we  think  it  does  appear  that  they  were  aware 
of  these  statements  made  for  them  and  on  their  behalf,  because  the 
answers  filed  in  tlie  two  former  cases  and  in  this  are  not  mere 
technical  statements  of  a  formal  ground  of  defense,  ordinarily 
made  by  counsel  witliout  consulting  the  client,  but  they  are  state- 
ments of  the  individual  claims  and  beliefs  of  the  defendants  under 
this  will  with  reference  to  their  individual  rights,  and  they  could 
have  been  obtained  only  from  the  defendants  themselves.  Be- 
sides, it  further  fairly  appears  that  the  defendants  in  effect  adopted 
the  answers  in  the  two  former  suits»  by  making  them  the  basis  of 
their  claim  for  the  judgments  in  their  favor  which  they  obtained 
in  those  suits,  and,  as  to  the  statement  of  their  claims  in  the  pres- 
ent suit,  it  was  their  duty  under  the  statute  and  the  order  of 
court,  to  disclaim  all  interest  m  the  land,  or  to  state  truly  what- 
ever interest  they  claimed  therein.  This  duty  was  performed  by 
their  counsel,  and  the  defendants  then  and  now  claim  to  have 
thereby  complied  with  the  order,  and  to  that  extent  have  profited 
by  the  act  of  their  counsel.  Under  these  circumstances,  we  think 
it  sufficiently  appears  that  all  these  answers  were  made  by  the 
authorized  agents  of  the  defendants,  acting  within  the  scope  of 
their  authority,  and  with  the  knowledge  of  the  defendants,  and 
were  therefore  admissible  against  them.  Upon  the  point  last  con- 
sidered, the  ruling  of  the  court  below  is  supported  by  the  princi- 
ples recognized  or  applied  in  the  following  cases :  Gordon  v. 
Parmelee  (2  Allen,  212);  Oook  v.  Ba7T  (44  N.  Y.  156);  Dennie  v. 
Williams  (185  Masa  28);  Vogel  v.  D.  M,  Osborne  A  Co.  (32  Minn. 
167,  20  N.  W.  129) ;  Parsons  v.  Copeland  (88  Me.  370). 

The  complaints  made  with  reference  to  the  action  of  the  court 
in  refusing  to  charge  as  requested,  and  in  charging  as  ^'t  did,  are  in 
most  cases  based  upon  the  supposition  that,  unless  the  defendants 
had  asserted  their  claims  in  some  way,  after  the  passage  of  the  act 
of  1893,  the  present  proceeding  could  not  he  maintaine<l  against 
them.  This  is  to  confound  the  existence  of  their  claim  with  the 
continuous  outward  assertion  of  it,  as  before  explained.    ^IMie  sup- 
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position  is  •  not  correct  All  the  requests  to  charge,  save  one,  are 
based  upon  this  erroneous  supposition,  and  were  properly  refused. 
The  one  excepted  request  was,  in  substance,  this:  that,  a  mere  un- 
expressed claim  on  the  part  of  any  of  the  defendants  did  not  consti- 
tute a  chiim  under  the  statute.  This  claim  was,  io  substance, 
sustained  in  the  charge  given. 

The  claimed  errors  in  the  charge  itself,  as  set  forth  in  the  as- 
signments of  error  numbered  from  thirteen  to  twenty -two,  inclu- 
sive, are  all,  save  the  last  one,  based  largely  upon  the  same 
erroneous  supposition,  and  for  that  reason  are  not  well  taken. 
The  last  assignment  alleges  that  the  court  failed  to  instruct  the 
jury  thf-t  the  burden  of  proof  rested  upon  the  plaintiflEs,  and  that 
they  roust  prove  their  case  by  a  fair  preponderance  of  evidence. 
If  we  assume  that  the  record  fairly  shows  that  this  was  not  done, 
it  will  not  aid  the  defendants  for  neither  party  requested  a  charge 
upon  these  points,  probably  because  no  question  was  made  about 
them,  and  '*  a  new  trial  is  never  granted  because  the  court  omitted 
to  give  a  charge  not  asked  for,  provided  tlie  instructions  actually 
given  were  correct,  adapted  to  the  issue,  and  sufficient  for  the 
guidance  of  the  jury  in  the  case  before  them."  (  Waters  v.  Bristol^ 
26  Conn.  398,  403.)  We  are  of  opinion  that  the  charge  in  the 
case  at  bar  was  of  the  kind  above  described,  and  that  the  failure 
in  question,  if  it  in  fact  occurred,  cannot  avail  the  defendants  as  a 
ground  for  a  new  trial. 

Upon  the  trial  to  the  court  certain  rulings  were  made,  as  here- 
inbefore stated,  and  of  these  the  defendants  complain.  Among 
other  things,  the  court,  in  effect  held  that  the  act  of  1893  was 
valid,  that  the  former  judgment  set  up  was  not  a  bar,  and  that  the 
present  proceeding  could  be  maintained,  under  the  act  in  question. 
For  the  reasons  already  given  in  anotlier  part  of  this  opinion, 
there  was  no  error  in  so  holding. 

The  defendants  asked  the  court  to  rule  that  the  act  did  not  go 
into  effect  before  the  commencement  of  the  present  suit  Tfie  act 
went  into  effect  on  the  19tli  of  April,  1893,  and  the  suit  was  be- 
gun the  next  day.  The  court  did  not  err  in  refusing  to  hohi  as 
requested  on  this  point 

The  court  permitted  the  plaintiffs,  against  the  objection  of  the 
defendants,  to  read  to  it  from  the  opinion  of  tliis  court,  referred  to 
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in  the  finding,  '^  as  bearing  upon  the  issues  in  the  case.'*  One  of 
the  issues  was  whether  the  judgment  in  that  case  was  a  bar  to  this 
suit,  and  that  depended  on  the  further  fact  whether  the  judgment 
in  question  liad  settled  the  mattera  in  litigation  in  the  present  suit; 
antl  to  ascertain  this,  the  court  below  clearly  might  have  read  the 
opinion  for  itself,  and  it  was  no  error  to  permit  the  plaintiffs  to  read 
it  in  the  manner  and  for  the  purpose  stated. 

Contrary  to  the  claim  of  the  defendants,  the  court  held  that  the 
plaintiff  Samuel  A.  Miles  had  an  absolute  title  in  fee  to  the  land 
in  question,  subject,  only,  to  the  trust  created  by  the  provisions  of 
the  deed  from  Ernest,  and  the  other  plaintiff.  Upon  this  point  it 
seems  sufficient  to  say  that  we  are  of  opinion  that  the  court  did 
not  err  in  so  holding.  This  disposes  of  the  principal  errors  as* 
signed,  and  of  the  case.  The  others  are  few  and  unimportant,  and 
as  they  are  all  really  disposed- of  in  what  has  been  said  with  ref- 
erence to  the  principal  assignments,  the  specific  consideration  of 
them  is  deemed  to  be  unnecessary. .  There  is  no  error,  and  a  new 
trial  is  denied. 

Fenn  and  Baldwin,  JJ.,  concur.  Andrews,  0.  J.,  and 
Hamerslsy,  J.,  dissent. 


Baluott  et  al  vs.  Veal  et  cU. 

[Bupreme  Court  of  Missouri,  DiWsion  No.  2.  June  22,  1897;  41  8.  W.  Rep.  786.] 

Construction  of  wills— Beneficiaries. 

Where  a  devise  is  absolute  and  unconditioned,  the  mere  fact  that  a  subsequent 
clause  of  the  will  shows  that  the  devisee  and  her  daughter  should  have  the 
benefit  of  the  land  free  from  any  control  of  the  husband  of  the  devisee  does 
not  give  the  daughter  any  interest  in  the  land  itself. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Monroe. 

Hon.  R  F.  Roy,  Presiding  Judge. 

W.  0,  L.  Jewell^  for  appellant 

J.  H,  WhitecoUon  and  R  K  Bodine,  for  respondent 
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BUBOESS,  J. — This  is  an  action  for  the  partition  of  a  tract  of 
land  in  Monroe  coanty,  Mo.,  containing  about  two  hundred  acres, 
between  the  plaintiff  Mrs.  Balliott  and  the  defendant  Mrs.  Veal 
There  was  judgment  in  the  court  below  in  favor  of  defendants, 
from  which  plaintiffs  appeal. 

Both  parties  claim  title  under  the  last  will  and  testament  of 
Marjr  E  Garvin,  which  is  as  follows:  **In  the  name  of  God, 
amen.  I,  Mary  E.  Garvin  of  Monroe  county,  state  of  Missouri 
(formerly  of  St  Louis,  Mo.),  being  of  sound  mind  and  memory, 
and  knowing  it  is  appointed  unto  man  once  to  die,  make  this,  my 
last  will  and  testament,  viz.:  After  all  my  just  debts  (if  any)  are 
provided  for,  I  will  and  bequeath  to  my  friend  (who  has  long  lived 
with,  helped,  comforted,  and  assisted  me)  Maria  Rachel  Mason, 
wife  of  Robert  V.  Mason,  all  my  property,  including  my  real  es- 
tate. I  desire  the  said  Maria  Rachel  Mason  and  her  daughter, 
Edith  Hyter  Mason,  to  have  the  exclusive  benefit  of  the  above- 
bequeathed  estate  free  f n)m  any  control  of  Robert  Y.  Mason  ;  re- 
serving,  however,  one  dollar  each  to  the  children  of  my  brother, 
Augustus  Bringhurst.  I  give  them  no  more  in  consequence 
of  their  neglect  of  me.  Witness  my  hand  and  seal  this  I7th  day 
of  March,  A.  D.  1876.  Mary  E  Garvm.  [Seal.]  "  At  the  time 
of  the  death  of  the  testatrix,  she  was  the  owner  in  fee  of  the  land 
involved  in  this  litigation.  Mra  Balliott  is  the  daughter  of  Mrs. 
Veal,  and  is  the  same  party  mentioned  in  the  will  as  Edith  Hyter 
Mason,  she  having,  since  the  execution  of  the  will,  intermarried 
with  her  co-plaintiff,  William  Balliott  The  defendant  Mra  Yeal 
is  the  party  mentioned  in  the  will  as  Maria  Rachel  Mason,  she 
having  since  its  execution  intermarried  with  her  co-defendant, 
Francis  M.  Veal.  The  trial  court  held  that  the  defendant  Maria 
R  Yeal  acquired  under  the  will  the  absolute  title  in  fee  to  all  the 
land,  and  that  the  plaintiffs  have  no  interest  whatever  in  the  same. 
The  only  question  for  our  consideration  is  with  respect  to  the 
correctness  or  incorrectness  of  that  ruling.  Plaintiffs  contend  that 
Mra  Balliott  and  Mra  Yeal  eachacquiredby  the  will  one  undivided 
half  interest  in  the  land,  while  defendants  contend  that  Mra  Yeal 
acquired  the  title  absolutely.  This,  of  course,  depends  upon  the 
intention  of  the  testatrix  to  be  gathered  from  the  whole  will.    This 

is    elementary  law.     The  controlling  feature  of  the  will  is,  we 
Vol.  II-^ 
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think,  that  provision  which  reads  as  follows :  *'  After  all  of  mj 
debts  (if  any)  are  provided  for,  I  will  and  bequeath  to  my  friend 
(who  has  long  lived  with,  helped,  comforted,  and  assisted  me), 
Maria  Rachel  Mason,  wife  of  Robert  V.  Mason,  all  my  property, 
including  my  real  csUite.  '^  By  this  provision  the  testatrix  dis- 
posed of  all  her  property  of  every  kind  and  description,  with  the 
exception  of  the  nominal  sum  of  one  dollar,  which  she  bequeathed 
to  the  children  of  her  brother  Augustus  Bringhurst  The  devise 
of  the  land  to  Mrs.  Mason  was  absolute  and  unconditional,  and  the 
fact  that  in  a  subsequent  clause  of  the  will  it  is  said :  ''I  desire 
the  said  Maria  Rachel  Mason  and  her  daughter,  Edith  Hyter 
Mason,  to  have  the  exclusive  benefit  of  the  above-bequeathed  es- 
tate free  from  any  control  of  Robert  V.  Mason,  "— ^does  not,  it 
seems  to  us,  curtail  the  devise  to  Mrs.  Mason,  nor  show  an  inten- 
tion upon  the  part  of-  tlie  testatrix  to  give  to  the  plaintiff  Mrs. 
Balliott  any  interest  in  the  land,  if  such  had  been  her  intention, 
she  certainly  would  have  devised  the  land  to  Mrs.  Mason  and 
Edith  Hyter  Mason  jointly,  instead  of  given  it  absolutely  to  Mi's. 
Mason.  That  clause  simply  shows  the  purpose  of  the  bequest; 
that  is,  that  the  devisee  and  her  daughter  should  have  the  benefit 
of  the  land  free  from  any  control  of  the  husband,  and  it  was  not 
intended  thereby  to  give  the  daughter  any  interest  in  the  land 
itself.  The  authorities  cited  by  plaintiffs'  counsel  in  his  brief  do 
not  announce  a  different  doctrine  from  that  which  is  herein  an- 
nounced.    Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Gantt,  p.  J.,  and  Sherwood,  J.,  concur. 
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Yost  vs,  McKee  et  al, 

[Supreme  Court  of  Pennsylvania,  Jan.  4.  1897^  179  Pa.  St.  381,  86  Atl.  Rep. 

817.] 

Arbitration  clause  in  the  insurance  policy — Restrictions 

OF  the  rights  of  alienation. 

1.  An  agreement  in  a  certain  clause  of  an  insurance  policy  to  arbitrate  anj 

question  of  difference  that  may  arise  is  revocable  by  either  party,  when  it 
appears  that  the  agrnement  does  not  provide  for  the  submission  of  disputed 
claims  to  any  particular  person  or  tribunal,  but  to  one  or  more  persons 
"  to  be  hereafter  chosen  by  the  parties." 

2.  In  creating  a  fee  simple  estate,  the  testator  may  provide  for  a  partial  restric- 

tion on  the  power  of  alienaiion,  but  a  geueral  restraint  without  quulifica- 
tion  on  the  right  to  alienate  is  repugnant  to  the  estate  granted  and  there- 
fore void. 

8.  The  test  as  to  what  constitutes  a  valid  partial  restraint  on  alienation  is  this* 
If  allowed  to  operate,  would  the  restriction  be  inconsistent  with  a  reason- 
able enjoymeot  of  the  f ee  ?  If  this  question  be  answered  in  the  affirma- 
tive, the  attempted  restriction  is  void-  but  if  it  be  aa^wered  in  the  nega- 
tive, it  will  be  upheld. 

4.  The  clearly  expressed  purposes  of  the  testator  are  not  to  be  disregarded  by 
subsequent  modify mg  directions  that  are  ambiguous  and  equivocal  in 
character.  Such  directions  are  to  be  so  construed  as  to  support  the  main 
testamentary  intent. 


Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a  term  held  in  and  for  the  county  of  Allegheny. 

Samuel  J,  Graham  and   Willis  F,  McCook^  for  appellant 

WiUiam  Yost,  for  appellees. 

McCoLLUM,  J. — The  refusal  of  the  insured  to  comply  with  the 
condition  in  the  policy  in  regard  to  the  appointment  of  appraisers 
to  ascertain  the  amount  of  the  loss  in  case  of  a  disagreement  con- 
cerning it  does  not  constitute  a  good  defense  to  this  action.  The 
condition  was  nothing  more  than  an  agreement  to  refer  to  three 
appraisers,  to  be  appointed  at  a  future  time,  to  determine  tlie 
amount  of  the  loss  by  the  award  of  any  two  of  them.  It  was  a 
revocable  agreement,  and  tlie. insurance  company  is  in  no  position 
to  complain,  here  or  elsewhere,  of  the  revocation  of  it     It  has  not 
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shown  that  it  admitted  tlie  validity  of  its  policy,  or  its  liability 
under  it ;  but,  on  the  contrary,  it  has,  in  the  1  \nguage  of  the 
learned  iudge  of  tlie  court  below,  "always  denied  its  liability  on 
ground  which,  if  sustained,  cut  up  the  contract  by  the  loota" 
The  foregoing  views  are  fully  warranted  and  sustained  by  the  de- 
cision of  this  court  in  Mentz  v.  Insurance  Co,  (79  Pa  St  478) 
In  Assurance  Co,  v,  Ilocking  (115  id.  407,  8  A.tl.  589),  it  was 
distinctly  held,  in  an  opinion  by  Mr.  Justice  Clark,  that  where 
an  agreement  to  arbitrate  does  not  provide  for  submitting  matters 
in  dispute  to  any  particular  person  or  tribunal  named,  but  to  one 
or  more  persons  to  be  eventually  chosen  by  the  parties,  it  is  revoc- 
able by  either  party.  Further  consideration  of  this  branch  of 
the  insurer's  contention  is  deemed  unnecessary,  because  the  cases 
cited  furnish  a  sufficient  answer  to  it 

Another  defense  to  the  action  is  that  the  interest  of  the  insured 
in  the  property  destroyed  was  "other  than  unconditional  and  sole 
ownership,'*  and  this  depends  on  the  construction  of  the  will  by 
which  he  acquired  title  to  it  The  property  destroyed  was  a 
dwelling  house  included  in  the  devise  by  David  McKee  of  his 
homestead  to  John  D.  McKee,  "  to  be  his  forever  for  his  own 
proper  use,"  subject,  only,  to  a  restriction  of  alienation  until  he 
attained  the  age  of  thirty  years,  which,  in  his  case,  was  for  the 
period  of  thirteen  years.  In  Jauretche  v.  Proctor  (48  Pa.  St  466), 
Woodward,  C.  J.,  said :  "  A  partial  restriction,  such  as  not  to 
alien  to  a  particular  person  or  for  a  limited  time,  may  be  sup- 
ported, but  a  general  restraint  of  alienation,  when  annexed  to  an 
absolute  estate,  is  void,  upon  the  familiar  principle  that  conditions 
repugnant  to  the  estate  to  which  they  are  annexed  bimi  not" 
This  is  in  accord  with  the  view  expressed  by  Tilghman,  C.  J.,  in 
irWilUams  V.  Nisly  (2  Serg.  &  R  507),  and  by  Coulter,  J ,  in 
iTOuUougKs  Heirs  v.  Oilmore  (11  Pa.  St  870).  It  is  said  (m  6 
Am.  &  Eng.  Enc.  Law,  877,  note  4),  that  "  the  weight  of  author- 
ity seems  to  be  against  such  restraints,  however  limited  as  to 
time."  The  ground  on  which  a  partial  restraint  of  alienation  is 
supported  is  that  it  is  not  inconsistent  with  a  reasonable  enjoyment 
of  the  fee  (J/*  Williams  v.  Nisly^  supra^  and  Libby  v.  Clark,  118 
U.  S.  250,  6  Sup.  Ct  1045.)  While  the  cases  on  this  point  are 
conflicting,  the  Pennsylvania  cases  we  have  cited  seem  to  sustain 
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a  partial  restraint  of  alienation.  But  we  may  assume  that  the  re- 
striction  in  question  is  valid,  without  conceding  that  it  relieves  the 
insurer  from  liability  on  its  policy.  The  conditions  of  the  policy 
are  to  be  understood,  not  in  their  technical  sense,  but  as  requiring 
that  the  insured  be  the  actual  and  substantial  owner.  (Beach,  Ins. 
§  405.)  The  risk  was  not  affected  by  the  restriction.  It  was  not 
inconsistent  with  a  reasonable  enjoyment  of  the  estate  devised, 
and  the  insured  was  the  actual,  sole,  and  substantial  owner  of  the 
property  destroyed.  For  the  reasons  above  stated,  the  restriction 
in  question  cannot  be  regarded  as  affording  a  defense  to  the  ac- 
tion. 

It  is  contended,  however,  that  if  the  insured,  by  the  devise  to 
him  of  the  homestead,  acquired  an  estate  in  fee  simple,  it  was,  by 
another  provision  of  the  will,  defeasible  on  his  death  under  thirty 
years  of  age  without  issue.  The  provision  referred  to  is  preceded 
by  the  devise  of  the  homestead,  by  gifts  of  annuities  to  the 
brothers,  sisters,  and  children  of  the  testator,  and  by  the  appoint- 
ment of  executora  It  is  as  follows :  "  On  the  death  of  my  heirs 
herein  named  all  property  and  bank  stock  to  be  sold  and  divided 
among  all  the  heirs  should  my  grandson  John  D.  McKee  die  be- 
fore he  is  thirty  without  having  any  heirs  his  estate  to  be  divided 
TpTo  rata  among  the  heirs."  We  have  quoted  it  entire,  and  as  it 
was  written.  It  is  quite  clear  that  by  "my  heirs  herein  named" 
the  testator  meant  the  annuitants,  and  that  ''all  the  heirs"  in- 
cluded John  1).  McKee.  It  is  also  obvious  that  '*all  property 
and  bank  stocks  "  did  not  include  the  homestead  previously  de- 
vised in  fee.  The  part  of  the  provision  which  relates  to  the  divis- 
ion of  John  D.  McKee's  estate  may  be  fairly  referred  to  his  share 
of  the  proceeds  of  the  property  previously  directed  to  be  sold.  It 
may  be  possible  to  construe  it  as  including  the  homestead,,  but  it 
seems  to  us  that  this  is  not  the  reasonable  interpretation  of  it 
**  The  clearly-expressed  purpose  of  a  tastator  is  not  to  be  over- 
borne by  modifying:  directions  that  are  ambiguous  and  equivocal, 
and  may  justify  either  of  two  opposite  interpretations.  Such  di- 
rections are  to  be  so  construed  as  to  support  the  testator's  distinctly 
announced  main  intention."  {Sheetzs  Appeal^  82  Pa.  St  213.) 
"  Where  there  is  a  clear  gift  in  a  will,  it  cannot  afterwards  be  cut 
down,  except  by  something  which,  with  reasonable  certainty,  indi- 
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cates  the  intention  of  the  testator  to  cut  it  dowa*'  (2  Jarm.  Wills^ 
448.)  Applying  this  well-settled  rule  of  construction  to  the  will 
under  consideration,  we  hold  that  there  is  nothing  in  it  which 
clearly  indicates  that  it  was  the  intention  of  the  testator  to  defeat 
or  modify  his  devise  of  the  homestead.  There  is  no  other  ques- 
tion raised  by  the  specifications  which  requires  discussion.  All 
the  specifications  are  overruled. 
Judgment  affirmed. 

Note-restraints  on  alienation. 

"  The  owner  of  property  has  a  right  to  dispose  of  it  with  a  limited  restric- 
tion on  its  use,  however  much  tiie  restriction  may  affect  the  value  or  the  nature 
of  the  estate.  Repugnant  conditions  are  those  which  tend  to  the  utter  subver- 
sion of  the  estate,  sucli  as  prohibit  entirely  the  alienation  or  use  of  the  prop- 
erty. Conditions  which  prohibit  its  alienation  to  particular  persons  or  for  a 
limited  period,  or  its  subjection  to  particular  uses,  arc  not  subversive  of  the 
estate  ;  they  do  not  destroy  or  limit  its  alienublo  or  inlieritable  character. 
(Sheppard,  Touch.  129,  131.)  The  reports  are  full  of  cases  where  conditions 
imposing  restrictions  upon  the  uses  to  which  property  conveyed  in  fee  may  be 
subjected  have  been  upheld.  In  this  way  slaughter  houses,  soap  factories,  dis- 
tilleries, livery  stables,  tanneries,  and  machine  shops  have,  in  a  multitude  of 
Instances,  been  excluded  from  particular  localities,  which,  thus  freed  from  un- 
pleasant siguts,  noxious  vapors,  or  disturbing  noises,  have  become  desirable 
for  residences  of  families.  To  hold  that  conditions  for  their  exclusion  from 
premises  conveyed  are  inoperative,  would  defeat  numerous  arrangements  in 
our  large  cities  for  tiie  health  and  comfort  of  whole  neighborhoods."  (Fisld, 
J.,  in  Cowell  v.  Springs  C0..I0O  U.  S.  55.) 

If  an  estate  is  granted  and  condiiions  repugnant  to  the  estate  granted  are 
annexed  thereto,  the  latter  will  be  void,  and  the  estate  will  pass  freed  from 
Buch  conditions.  (Wilkinsrm  v.  Wilkinson,  8  Swanst.  515 ;  Re  Macleay,  L.  R. 
20  Eq.  187  ;  Smith  v.  Bell,  31  U.  S.  6  Pet.  68  [8  :  822]  ;  Caruthers  v.  McNeill, 
97  111.  256 ;  Murfitt  v.  Jessop.  94  id.  158 ;  Rountree  v.  Talcot,  89  id.  246 ; 
Brownfleld  v.  Wilson,  78  id.  470  ;  Markillie  v.  Ra-land.  77  id.  98 ;  Lowrie  v. 

Ryland,  60  I-^wa,  584.) 

The  right  of  alienation  is  an  inherent  and  inseparable  quality  of  an  estate  ia 
fee  simple.  In  a  devise  of  land  in  fee  simple,  therefore,  a  condition  against 
all  alienation  is  void,  because  repugnant  to  tlie  estate  devised.  (Lit.  sec.  360: 
Co.  Lilt.  206b,  228a;  4  Kent's  Com.  181;  McDonough  v.  Murdoch  [56  U.  8.]. 
15  How.  867,  873,  875,  412  [14:  782,  735,  736.  752].)  For  the  same  reason  a 
limitation  over,  in  case  the  first  devisee  shall  alien,  is  equally  void,  whether 
the  estate  be  legal  or  equitable.  (Howard  v.  Carusi,  109  U.  8.  725  [27:  1089]; 
Ware  v.  Cann,  10  Barn.  &  C.  433;  Shaw  v.  Ford,  L.  R.  7  Ch.  Div.  669;  Re 
Dugdale,  L.  R.  88  Ch.  Div.  176;  Corbett  v.  Corbett,  L.  R.  18  Prob.  Div.  186; 
Steib  V.  Whitehead,  111  Ul.  247,  251;  Kelley  v.  Meins,  185  Mass.  231,  and  cases 
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there  cited.)  And  on  principle,  and  according  co  the  weight  of  authority,  a 
restriction,  whether  by  way  of  condition  or  of  devise  over,  not  forbidding 
alienation  to  particular  persons  only,  but  agaiost  any  and  ali  alienation  what- 
ever during  a  limited  time,  of  an  estate  in  fee.  is  likewise  void,  as  repugnant 
to  the  estate  devised  to  the  first  taker,  by  depriving  him  during  that  time  of 
the  inherent  power  of  alienation.  (lioosevelt  v.  Thurman,  1  Johns.  Ch.  220  ; 
1  L.  ed.  119  ;  Mandlebaum  v.  McDonnell,  29  Mich.  78  ;  Anderson  v.  Gary,  dd 
Ohio  St.  506  ;  T witty  v.  Camp,  Phil.  Eq  [N.  C  ]  61 ;  Re  Roscher.  L.  R.  26 
Ch.  Div.  801.) 

The  weight  of  authority,  and  especialiy  of  reasoned  authority,  is  against  the 
validity  of  restraints  upon  alienation,  however  limited  in  time.  1.  A  restraint 
against  alienation  until  the  devisee's  eldest  <UQborn)  son  reaches  twenty-one, 
was  held  bad  in  Roosevelt  v.  Thurman  (1  Johns  Ch.  220)  2  (Ozley  v.  Lane, 
85  N.  Y.  840,  846.  847.)  Here  the  court,  after  saying  that  it  had  been  doubted 
whether  conditions  imposing  partial  restrictions  upon  alienation  were  good, 
held  Uiat  they  were  certainly  bad  if  they  violated  the  rule  against  perpetuities. 
8.  A  condition  not  to  sell  until  the  devisee  reached  thirty -five  was  held  bad  in 
Twitty  V.  Camp  (Phil.  Eq.  [N.  C]  61).  4.  (Mandlebaum  v.  McDonnell,  29 
Mich.  7S.)  Here  Christianct,  J.,  in  an  elaborate  opinion,  shows  the  lack  of 
authority  for  the  validity  of  restraints  against  alienation  limited  in  time,  and 
the  court  holds  that  such  restraints  are  void.  (Cited  from  Qray  on  Restrainta 
on  Alienation,  p.  81.) 

The  authorities  are  very  generally  agreed  that  property  cannot  be  conveyed, 
devised,  or  bequeathed  with  a  restriction  against  it,  or  any  portion  of  it,  going 
to  assignees  in  bankruptcy  or  in  any  form  to  creditors,  although  a  grant  may 
be  made  which  shall  be  determinable  by  way  of  cessor,  or  by  limitation  of  the 
estate  over  to  another  upon  the  occurrence  of  a  certain  event;  such  as  insolvency » 
bankruptcy,  or  the  occurrence  of  any  other  act  or  event  arising  out  of  the  con- 
duct or  neglect  of  the  grantee  or  devisee.  The  bounty  of  a  grantor  or  testator 
may,  however,  be  secured  to  another  by  means  of  a  trust— a  *'  spend thrift*s," 
as  it  is  sometimes  called  ;  so  that  the  periodical  income  of  the  estate  cannot  be 
anticipated  by  the  cestui  que  trust,  but  may  be  paid  to  him  from  time  to  time, 
beyond  the  power  of  creditors  to  intercept  or  reach  it.  Many  such  cases  are 
collated  and  cited  in  Nichols  v.  Eaton  (91  U.  S.  717,  727,  23  L.  ed.  254,  257), 
and  the  whole  subject  is  fully  considered  in  Broadway  Nat.  Bank  v.  Adama 
(188  Mass.  170.  48  Am.  Rep.  504),  and  Foster  v.  Foster  (183  Mass.  179). 

Professor  Qrey  of  Harvard  University,  has  written  on  this  subject  in  a  man- 
ner that  leaves  nothing  further  to  be  said.  No  consideration  of  the  topic  can  b» 
considered  as  complete  that  neglects  a  review  of  this  well  known  treatise. 
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ScHAUB  et  (d.  VS.  Griffin. 

[Court  of  Appeals  of  Maryland.  Jan.  6,  1897 ;  84  Md.  567,  86  AU.  Rep.  448.] 

Distribution  after  death  of  distributee — Presumption  of 
dbath   from   long   absence— satisfactory  evidence  of 

DEATH. 

1.  It  is  well  settled  that  a  distributee  may  support  a  bill  in  equity  against  an 
administrator,  for  the  purpose  of  recovering  his  share  of  the  intestate 
estate. 

2  It  is  well  settled  that  absence,  unexplained  and  without  having  been  heard 
from  for  the  period  of  seven  years,  affor  is  a  legal  presumption  of  death. 

8.  Mere  lapse  of  time  is  not  sufficient  of  itself  alone  to  raise  this  presumption, 
but  the  case  is  different  if  there  is  proof  that  the  person  has  never  been 
heard  of  by  any  of  his  family,  or  has  never  communicated  with  them. 

^  But  while  there  is  such  a  presumption  of  a  death  of  a  party,  there  arises 
therefrom  no  presumption  as  to  the  time  of  death,  and  hence,  if  it  btt 
necessary  to  establish  the  precise  period  of  death,  it  must  be  done  by  com- 
petent evidence. 

6.  Where  a  person  is  shown  to  be  alive,  the  burden  of  proof  to  establish  his 
death  must  always  rest  upon  him  who  alleges  it. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  city  of  Baltimore. 

Tlie  facts  in  so  far  as  they  are  material  appear  in  the  opinion. 

fZ  Aleoi^  Preston  and  Alexander  Preston^  for  appellanta 

F.  C.  Oookj  for  appellee. 

Page,  J. — In  1876,  John  Schaub,  of  Baltimore  city,  died,  leav- 
ing a  last  will,  by  which  he  devised  and  bequeathed  the  whole  of 
his  estate  to  his  widow  for  life,  with  remainder  to  be  divided 
equally  among  his  four  children.  On  the  death  of  the  widow,  in 
1887,  the  estate  was  sold  by  trustees,  and  out  of  the  proceeds  the 
sum  of  $1,010  was  awarded  to  his  daughter  Catharine.  This 
daughter  intermarried  with  one  Lewis  Kroll,  and,  having  had  one 
child,  John  S.  Kroll,  died  in  1888.  In  July  of  1889  the  amount 
awarded  to  Mrs.  Kroll  out  of  the  proceeds  of  the  sale  of  her  father's 
estate,  was  paid  to  her  administrator,  the  defendant,  who  still  retains 
it  in  his  hands.     The  bill  is  filed  bv  tlie  otlier  children  and  the 
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descendants  of  the  deceased  cbildi^en  of  John  Schaub.  In  addi- 
tion to  the  facts  stated  as  above,  they  allege  in  their  bill  that 
Lewis  Kroll  and  John  S.  Kroll  (the  husband  and  child  of  Cath- 
arine) have  been  absent  from  the  state  and  unheard  of  for  more 
than  fifteen  years  last  past,  and  pray  for  distribution  of  the  funds 
m  the  hands  of  the  defendant  administrator,  and  for  such  other 
relief  as  their  case  may  require.  The  defendant,  Griffin,  admits 
iill  of  the  allegations  of  the  bill  except  as  to  the  alleged  absence 
of  Lewis  and  John  Kroll.  As  to  that,  he  denies  the  averment, 
and  charges  they  are  still  alive.  He  also  avers  that  if  it  be  true 
that  they  are  dead,  he  cannot  pay  over  tl»e  fund,  except  to  the  ad- 
ministrator of  John  or  Lewis  Kroll,  and  none  such  have  been 
appointed;  that  the  final  distribution  must  depend  on  the  fact 
whether  Lewis  Kroll  predeceased  or  survived  his  son  ;  and,  in  the 
latter  event,  the  complainants  would  have  no  interest  in  the  fund 
except  in  the  event  of  both  having  predeceased  Catharine  Kroll. 
He  further  alleges  that  the  complainants  have  no  title  to  the  fund 
on  the  facts  set  out  in  the  bill,  and  if  they  have,  they  have 
a  full  remedy  at  law;  all  of  which  he  prays  he  may  have  the  full 
benefit  of,  as  if  it  had  been  made  by  demurrer.  An  order  of 
publication  in  the  manner  and  form  required  by  the  statute  was 
granted  by  the  court,  notifying  John  Kroll,  Lewis  Kroll,  and  their 
unknown  heirn  to  appear  and  answer,  and  upon  their  failure  to  do 
so  a  decree  pro  con/esso  was  entered  against  them. 

We  think  there  can  be  no  question  as  to  the  authority  of  the 
oourt  to  entertain  such  a  case  as  is  made  by  the  bill.  It  is  well 
settled  that  a  distributee  may  support  a  bill  in  equity  against  an 
administrator  for  a  share  in  the  intestate  estate.  {Alexander  v. 
I>.akin,  72  Md.  205,  19  Atl.  532.)  And  if  it  be  found  that  John 
Kroll  is  dead,  it  is  equally  clear  that  distribution  must  be  made 
to  those  who  are  his  representatives.  (Code,  art  93,  §  132.)  The 
rights  of  the  parties  are  to  be  determined  by  the  application  of 
the  provisions  of  the  code  to  the  facts  established  by  the  proof. 
If  Lewis  Kroll  and  his  son  both  survived  Catharine  Kroll,  she 
having  died  intestate,  her  husband,  Lewis,  would  take  a  life  estate 
(article  45,  §  2),  with  a  vested  remainder  in  the  son  (article  98, 
§  124).  In  that  event,  if  the  son  died,  leaving  no  descendants,  be- 
fore his  father,  the  father  would  take  the  whole.  (Article  93, 
Vol.  11—41 
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§  126.)  After  a  careful  scrutiny  of  the  proof,  as  set  forth  in  the 
record,  and  the  law  applicable,  we  are  of  opinion  it  must  be  held 
that  both  father  and  son  survived  Catharine  Kroll.  It  appears 
to  be  well  settled  that  absence,  unexplained,  and  without  having 
been  heard  of,  for  the  space  of  seven  years,  affords  a  legal  pre- 
sumption of  death.  Mere  lapse  of  time  is  not  sufficient,  but  the 
case  is  different  if  there  is  proof  that  the  person  has  never  been 
heard  of  by  any  of  his  family,  or  has  never  communicated  with 
them.  {Shrwer  v.  Slate,  65  Md.  286,  4  Atl.  679 ;  Tilly  v.  7V%,  2 
Bland.  444.)  The  general  rule  is  tims  stated  in  2  Best,  Ev. 
(§  409):  **  When  a  person  goes  abroad  and  has  not  been  heard  of 
for  a  long  time,  the  presumption  of  life  ceases  at  the  expiration  of 
seven  years  from  the  period  he  was  last  heard  of/'*  (See  authori- 
ties  there  cited.)  It  is  believed  this  doctrine  has  been  generally 
concurred  in  by  the  courts  of  this  country  and  of  England.  We 
cite  some  of  the  ca.ses:  {Wentworih  v.  Wentworth,  71  Me.  74; 
Flynn  v.  Coffee,  12  Allen,  133 ;  Smith  v.  Knowlton,  11  N.  H.  196 ; 
Eagle  v.  Emmett,  4  Bradf.  [Surr.J  120:  Rosenthal  v.  Mayhugh,  33 
Onio  Sl  164;  Jamison  v.  Smith,  35  La.  Ann.  618;  Crawford  v. 
Elliott,  1  Houst.  [Del.]  465 ;  S/iown  v.  McMackin,  9  Lea,  601 ; 
Bowditch  V.  Jordan,  131  Mass.  321;  Doe  v.  Jesson,  6  East  80; 
Doe  V.  Nepean,  5  Barn.  &  Adol.  86;  1  Am.  &  Eng.  Enc.  Law  [1st 
ed],  tit  "  Absence.")  But,  while  there  is  such  a  presumption  of 
the  death  of  a  party,  there  arises  therefrom  no  presumption  of  the 
time  thereof,  and  therefore,  if  it  be  required  to  establish  the  pre- 
cise period  of  death,  it  must  be  done  by  evidence.  {Davie  v. 
Bnggs,  97  U.  S.  634,  and  authorities  cited  supra.)  It  does  not 
follow,  however,  from  this  fact,  that  there  may  not  be  a  presump- 
tion of  the  continuance  of  life  during  the  waiting  period;  indeed,  it 
seems  difficult  to  state  any  sufficient  reason  why  a  person  shown 
to  be  alive  at  any  particular  period  of  time  should  not  be  pre- 
sumed to  continue  to  live  until  there  is  proof  from  which  the 
fact  of  death  can  be  found,  or  the  legal  presumption  of  death 
arises.  That  such  a  presumption  does  not  arise  until  the  SQwen 
years  have  expired,  carries  with  it,  in  the  total  absence  of  proofs 
the  presumption  of  life  until  that  period  has  elapsed.  When, 
therefore,  a  person  is  shown  to  be  alive,  the  burden  of  proof  to  es- 
tablish his  death  must  always  rest  upon  him  who  alleges  it     The 
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nnexplaioed  absence  for  seven  years  is  proof  which  the  law  for 
wise  purposes  coustitutes  ajpnma/z^  case;  but  either  thia prima 
faae  case  or  other  proof  must  exist  before  the  burden  of  proving 
continuance  of  life  of  one  who  when  last  heard  of  was  alive  shall 
be  shifted  from  him  who  alleges  the  death  of  such  a  one.  "  When, 
therefore,  the  existence  of  a  person,  a  personal  relation,  or  a  state 
of  things  is  once  established  by  proof,  the  law  presumes  that 
the  person  or  relation  or  state  of  things  continues  to  exist  as 
before,  until  the  contrary  is  shown,  or  until  a  different  presump- 
tion is  raised  from  the  nature  of  the  subject  in  question."  (1 
Oreenl.  Ev.  §  41.  See  note  2,  and  authorities  there  cited.)  In 
Montgomery  v  Bevans  (1  Sawy.  666,  Fed.  Caa  No.  9,735),  Judge 
Field  said :  ^'  The  law  presumes  that  a  person  who  has  not  been 
heard  of  for  seven  years  is  dead,  but  presumes  that  a  party  once 
shown  to  be  alive  continues  alive,  until  his  death  is  presumed  to  have 
occurred ;  that  is  at  the  end  of  seven  years.  -And  the  presump- 
tion of  life  is  received,  in  the  absence  of  any  countervailing  testi- 
mony, as  conclusive  of  the  fact,  establishing  it  for  the  purpose  of 
determining  the  rights  of  parties  as  fully  as  the  most  positive 
proof.  The  only  exception  to  the  operation  of  this  presumption 
is  when  it  conflicts  with  the  presumption  of  innocence,  in  which 
case  the  latter  prevails."  (2  Best,  E v.  §  409;  Eagh  v.  Emmett, 
supra^  and  authorities  cited  supra.)  From  the  evidence  submitted 
to  us  it  is  difficult  to  determine  with  precision  the  time  when 
KroU  and  his  son  disappeared.  None  of  the  witnesses  are  at  all 
exact  They  estimate  rather  loosely  the  time  from  the  date  at 
which  their  testimony  was  taken ;  that  is,  from  July,  1895.  The 
two  Fields  and  Schaub  think  they  went  away  *' about  fourteen  or 
fifteen  years  ago."  Happal  says  KroU  worked  for  him  fourteen 
or  fifteen  years  ago,  and  they  disappeared  one  year  thereafter. 
Kuhn  saia  KroU  worked  for  Happal  thirteen  years  ago.  Roemer 
thinks  they  have  been  absent  thirteen  or  fourteen  years.  Mr& 
Schmidst  thought  they  had  been  gone  certainly  ten,  and  possibly 
fourteen,  years.  And  I)reusche  fixes  the  period  after  her  father's 
death,  which  occurred  fourteen  years  back.  Two  witnesses  pro- 
duced by  the  defendant  testified  they  had  seen  him  about 
eight  o«  nine  years  ago.  It  is  impossible,  from  this  evidence,  to 
place  their  absence  further  back  than  1881,  if,  indeed,  so  far  as 
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that,  for  there  are  matters  appearing  iu  the  evidence  that  might 
possibly  justify  ua  in  fixing  even  a  later  data  However  that  may 
be,  if  it  be  determined  they  disappeared  some  time  in  1881,  it  is 
impossible  to  find  that  the  full  period  of  seven  years, — the  period 
necessary  to  the  presumption  of  death, — had  elapsed  at  the  time 
of  the  death  of  Catharine  Kroll,  some  time  in  1888 ;  and,  this 
being  so,  the  presumption  tliat  both  father  and  son  were  then 
alive  must  prevail.  It  follows  from  this  view  that  on  the  death 
of  Catliarine  the  property  passed  to  the  father  for  life,  and  the 
remainder  was  vested  in  the  son. 

The  defendant  contends  that  the  proof  establishes  the  fact  that 
Lewis  ElToU  was  seen  in  Baltimore  in  1886  or  1887,  and  from  this 
there  ought  to  arise  a  presumption  of  the  survivorship  of  the 
father.  But  the  testimony  of  William  Kroll  and  Carrie  Kauf  • 
man,  who  alone  testify  on  this  point,  is  very  unsatisfactory. 
Kaufman  states  she  saw  him,  but  had  no  conversation  with 
him.  She  says  she  saw  him  on  the  corner  of  Durham  and  Lom- 
bard streets,  about  eight  or  nine  years  ago,  and  after  this  momen- 
tary glance  she  sees  or  hears  of  him  no  more.  William  Kroll 
states  he  met  Lewis  in  Baltimore  about  eight  years  ago,  and 
walked  with  him  ;  but  he  can  give  none  of  the  conversation  had 
with  him,  except  that  his  brother  said  he  had  no  work,  and 
would  leave.  There  was  no  information  whither  he  was  going  or 
whence  he  came.  From  out  of  the  unknown  he  crossed  his 
brother's  path,  and  then  disappeared,  to  be  heard  of  no  more. 
Testimony  so  meager  and  vague  is  not  sufficient  to  outweigh  the 
concurrent  statements  of  all  the  other  witnesses  in  the  case.  But, 
even  if  this  were  otherwise,  no  presumption  of  survivorship  can 
arise  from  the  mere  fact  that  the  father  was  heard  from  at  a  time 
later  than  that  of  the  disappearance  of  the  son.  In  1886  and  1887, 
as  has  been  stated,  both  were  presumably  alive ;  the  seven  years 
necessary  for  the  presumption  of  death  not  having  elapsed  in  the 
case  of  either.  The  son  cannot  be  presumed  to  be  dead  until  the 
end  of  1888  ;  so  that,  if  the  father  were  alive  in  1886  or  1887,  there 
was  a  period  of  one  or  two  years  in  which  either  may  have  died. 
But  whether  either  or  both  or  neither  died  during  this  period, 
there  are  no  m^ans  of  determining.  It  seems  clear,  there  is  an 
entire  absence  of  proof  tending   to   establish  the  survivorship  of 
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eitber.  The  remainder  therefore  never  passed  to  the  father,  and 
the  life  interest  terminated  at  his  death.  The  fund  ought  to  be 
distributed  as  having  been  the  property  of  the  son,  and,  he  being 
presumably  dead,  his  legal  representatives  are  entitled  to  receive  it 

Tliese  views  in  no  wise  offend  the  rule  that  no  one  can  be 
deprived  of  his  property  without  due  process  of  law.  The  riglit 
to  have  distribution  is  baseil  on  the  existence  of  proof  from  which 
the  presumption  of  death  must  be  inferred.  But  this  presumption 
is  one  of  fact,  and  may  be  rebutted.  There  are  many  cases,  not 
necessary  to  be  cited  here,  where  the  courts  have  been  called  upon 
to  adjudicate  the  rights  of  persons  who  have  returned  after  their 
property  has  been  distributed  upon  proof  that  raised  the  presump- 
tion of  their  death.  How  far  Kroll  or  his  son  would  be  precluded 
from  recoyering  his  property,  should  either  return  hereafter,  is  not 
now  before  us,  and  is  a  question  on  which  we  must  be  understood 
as  expressing  no  opinion.  But  we  are  clearly  of  opinion  that  the 
mandates  of  a  court  of  competent  authority,  acting  within  its  juris- 
diction, would  be  ample  to  protect  any  who  may  be  called  upon  to 
act  in  accordance  therewith. 

We  have  thus  expressed  our  views  because  of  the  desire  ex- 
pressed by  the  counsel  who  argued  the  case,  as  well  as  because 
the  questions  were  directly  presented  by  record.  But  we  do  not 
think  the  compbinants  can  maintain  this  bill,  even  though  it  be 
assumed  they  may  eventually  be  entitled  to  a  portion  of  the  fund. 
In  this  state  title  to  the  personal  property  of  an  intestate  can  pass 
only  through  the  medium  of  an  administration.  {Bockiuell  v. 
Young,  60  Md.  566.)  An  administration  on  the  estate  of  John  S. 
Kroll  is  therefore  necessary.  It  is  fully  within  the  power  of  the 
Orphans'  Court  to  adjudicate  on  the  time  and  place  of  the  death  of 
a  person,  and  when  it  has  been  done  so  its  judgment  is  final  and 
conclusiva  {Baborg  v.  Hammond,  2  Har.  &  G.  60.)  The  adminis- 
trator so  appointed  will  be  entitled  to  iiave  distribution  of  the 
funds  in  the  hands  of  the  appellee,  and,  when  he  shall  have 
received  it,  it  will  be  his  duty  to  make  distribution  among  those 
who  are  entitled,  according  to  the  code,  as  the  next  of  kin  of  John 
St  Kroll.     For  these  reasons  the  decree  must  be  affirmed. 

Decree  affirmed. 
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Meroantile  Trust  &  Deposit  Co.  of  Baltimore  vs.  Weld 

et  cU. 

[Court  of  Appeals  of  Maryland,  Jan.  6,  1897 ;  86  Ail.  Rep.  445.] 

Following  trust  properiy. 

1.  The  principle  upon  which  trust  funds  may  be  traced  when  attempted  to  be 

misapplied,  or  where  they  have  been  converted  into  other  property,  or  be- 
come mixed  with  other  funds  belonging  to  the  trustee  or  fiduciary,  is  a  very 
plain  one.    The  principal  difficulty  being  to  sufficiently  identify  the  fund. 

2.  Whenever  the  trust  fund  can  be  traced  with  certainty,  the  court  will  always 

attribute  its  ownership  to  the  beneficiary,  and  will  not  allow  his  rights  to 
be  defeated  by  any  wrongful  act  of  the  trustee  in  mixing  or  confusing  the 
trust  estate  with  property  of  his  own. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  citv  of  Baltimore. 
The  facts  appear  in  the  opinion. 

W,  George  Weld^  for  appellant 

A.  0.  Brown  and  Arthur  Stewart^  for  appellees. 

Brisoob,  J. — By  the  last  will  and  testament  of  Mrs.  Harriet 
Emily  Weld,  of  Baltimore  city,  dated  on  the  5th  of  January,  1892, 
she  gave  and  bequeathed  all  of  her  property,  except  $2,000,  to  the 
Protestant  Episcopal  bishop  of  Maryland,  to  her  husband,  Henry 
Thomas  Weld,  during  his  life,  and,  at  his  death,  to  Edith  M.  Weld, 
$6,000 ;  to  Louisa  M.  Stewart,  $5,000.  All  the  rest  and  residue 
of  the  estate  was  given  to  Dora  Hoffman  and  othera  She  consti- 
tuted and  appointed  her  husband  executor  of  the  will.  On  the 
17th  of  October,  1892,  Henry  T.  Weld,  as  executor,  returned  to 
the  Orphans'  Court  of  Baltimore  city  an  inventory  of  his  wife's  es- 
tate, and  charged  himself  with  property  amountinor  to  $82,840,  as 
follows:  One  hundred  shares  of  the  National  Bank  of  Cumber- 
land, Md.,  $10,000;  Sixty-two  shares  of  the  stock  of  the  Union 
Mininsr  Company,  $7,500 ;  Two  shares  of  the  stock  of  the  Balti- 
more &  Ohio  Railroad  Companv  (120),  $240;  Two  hundred  shares 
of  the  stock  (preferred)  of  the  Keystone  Coal  Company,  $10,000 ; 
Consolidated   Coal  Company  stock,  thirty  shares,    $900 ;    Chtsa 
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peaice  &  Ohio  bonds,  $1/200:  cash  in  bank,  $3,000.  And  in  an 
account  passed  by  him  on  the  2d  of  May,  1893,  be  passed  to  bim* 
self,  as  life  tenant,  these  same  securities.  At  the  date  of  bis  deatb, 
in  July,  1893,  however,  all  of  the  securities  wbicb  he  bad  returned 
as  bis  wife's  property  stood  in  bis  own  name,  except  sixty-two 
shares  of  the  Union  Mining  Company  stock,  and  this  was  in  the 
name  of  Henry  T.  Weld,  trustee.  It  is  admitted  that  Henry  T. 
Weld  was  insolvent  at  the  time  of  his  deatb,  although  be  left  a 
will  purporting  to  dispose  of  a  large  estate.  The  sole  question  for 
us  to  determine,  under  this  appeal,  is  whether  the  securities  now  in 
controversy  belong  to  the  estate  of  Mi*s.  Weld,  or  to  the  estate  of 
her  husband. 

The  prmciple  upon  wbicb  trust  funds  may  be  traced  when  at- 
tempted to  be  misapplied,  or  where  they  have  been  converted  into, 
other  property  or  become  mixed  with  other  funds  belonging  to  the 
trustee  or  fiduciary,  as  was  held  by  this  court  in  Englar  v.  OffuU 
(70  Md.  85,  16  Atl.  497),  is  a  very  plain  one,  and  all  the  difficulty 
that  is  found  to  exist  is  in  matters  of  fact,  and  in  identifying  the 
fund.  So  long  as  a  trust  fund  can  be  traced,  the  court  will  always 
attribute  the  ownership  thereof  to  the  cestui  que  trusty  and  will  not 
allow  the  rigbt  to  be  defeated  by  tiie  wrongful  actof  tbe  trustee  in 
mixing  or  confusing  the  trust  funds  with  funds  of  bis  own.  We 
iiave  no  difficulty  under  tbe  facts  of  this  case,  in  tracing  these  se- 
curities as  the  property  of  tbe  estate  of  Mra  Weld.  It  appears 
from  the  record  that  they  were  returned  to  the  Orphans'  Court  of 
Baltimore  on  the  17th  of  October,  1892,  in  an  inventory  of  ner  es- 
tate by  the  executor  under  oath.  And  on  the  2d  of  May.  1893, 
he  passed  an  account  wherein  he  charged  himself  with  this  prop- 
erty as  included  in  the  inventory,  and  distributed  the  same  property 
to  himself  as  life  tenant  under  tlie  will.  Here  then,  is  a  plain  and 
clear  declaration  of  trust,  which  fully  establishes  the  identity  of 
the  property,  and,  under  all  the  nutborities,  entitles  the  renre- 
sentativco  or  legatees  under  Mis.  Weld's  will  to  assert  a  claim 
thereto.  And  this  is  so  independent  of  the  fact  that  these  securi- 
ties stood  in  the  name  of  her  husband  at  the  time  of  his  deatb,  and 
of  tbe  further  fact  of  his  insolvency.  **  As  between  cestui  que  trust 
and  trustee,  and  all  parties  claiminsr  under  the  trustee  otiierwise 
than  by  purchase  for  vuluaWle   consideration    without   notice,  all 
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propeity  belonging  to  a  trust,  however  much  it  may  be  ohaisged 
or  altered  in  its  nature  or  character,  and  all  the  fruit  of  such  prop- 
erty, whether  in  its  oiiginal  or  in  its  altered  state,  continues  to  be 
subject  to,  or  affected  by  the  trust''  {National  Bank  v.  Insurance 
Co.,  104  U.  S.  54 ;  In  re  HaUeU's  Estate,  18  Ch.  Div.  696.)  We 
therefore  find  no  error  in  the  decree  appealed  from,  and  it  will  be 
affirmed. 

Thei'e  were  other  questions  ai^ued  at  the  hearing,  but  we  find  it 
unnecessary  to  pass  upon  them  in  reaching  our  conclusion  upoa 
the  merits  of  the  case. 

Decree  affirmed. 

Costs  to  be  paid  out  of  the  fund  in  court 


Patterson  vs.  Madden. 

[Court  of  Errors  and  Appeals  of  New  Jersey,  Dec.  26,  1896;  54  N.  J.  Eq.  714» 

86All.  Rep.  278.] 

Wills— CoNSTBUOTioN — Natttrb  op  bstatk. 

A  testator,  by  his  will,  gave  a  farm  to  his  son  J.  He  then  ga^e  another  farm 
to  his  second  son,  and  other  two  farms  to  his  wife,  with  remainder  to  his 
third  and  fourth  sons.  He  then  provided  that  none  of  the  farms  given  to 
his  sons  should  be  sold  by  them  during  the  life  of  his  wife,  and  that  if  any 
of  his  sons  should  die  without  leaving  issue,  but  leaving  a  widow,  the  farm 
of  such  son  should  go  to  his  widorw,  during  her  widowhood,  and  afterwards 
to  the  heirs  at  law  of  the  testator.  Held,  that  J.  took  a  vested  estate  in  fee 
simple  in  the  farm  devised  to  him,  subject,  however,  to  be  divested  by  his 
death,  during  the  lifetime  of  his  mother,  without  leaving  issue,  but  leaving 
a  widow.  Held,  further,  that,  by  the  death  of  the  testator's  wife  during 
the  lifetime  of  J.,  the  limitation  over  to  the  heirs  of  the  testator  was  de- 
feated, and  the  estate  of  J.  became  indefeasible 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery, 

Bill  by  John  H.  Patterson  against  Thomas  B.  Madden.  Judg- 
ment for  defendant  (83  AtL  51),  and  complainant  appeala  Re- 
versed. 
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(?.  -D.  W  Vroom  and  Chauncy  II  BeasUy^  for  appellant 
Edward  Robert  Walker^  for  respondent 

GuMMEBE,  J. — This  is  a  suit  brought  bj  the  appellant  to  compcf 
the  respondent  to  specifically  perform  a  contract  to  purchase  landa 
The  only  question  in  the  case  is  whether  the  appellant  has  a  title  to 
the  lands  contracted  for  which  the  respondent  is  bound  to  accept 
The  lands  in  controv^ersy  were  devised  to  the  appellant  by  the  will 
of  his  father,  which  bears  date  August  9,  1866,  and  whether  or 
not  he  has  a  valid  title  to  thein  depends  upon  the  true  construction 
of  that  will  The  devise  of  these  lands  is  contained  in  the  first 
clause  of  the  will,  and  is  as  follows:  ''I  give  and  bequeath  unto 
my  son  John  H.  Patterson,  on  tlie  following  conditions,  and  as  fol- 
lows, the  following  described  tract  of  land  ''  (describing  the  lands 
which  are  the  subject-matter  of  the  contract  which  is  sought  to  be 
enforced).  Then  follow  devises  of  other  lands  to  the  testators 
sons  Samuel  H.  and  Henry.  The  testator  then  gave  to  his  wife^ 
for  her  natural  life,  the  use  of  the  homestead  farm  and  the  meadow 
adjoining  it,  and  also  the  use  of  another  farm  adjoining  the  home- 
stead one.  After  her  death  he  gave  the  homestead  farm  to  his 
son  Joseph  C,  and  the  other  farm  to  his  son  Ewing,  and  the  one- 
half  of  the  meadow  to  each  of  them.  He  then  gave  certain  pecu- 
niary legacies  to  his  daughters,  one  of  which  was  charged  upon  the 
farms  devised  to  John  H.  and  Henry.  This  legacy  has  been  paid. 
Then  follow  these  two  clauses :  ^'  Item.  I  order  and  direct  that 
not  any  of  my  farms  that  I  have  herein  given  to  my  said  sons,  as 
herein  specified,  shall  be  sold  by  any  of  my  said  sons  during  the 
life  of  my  said  wifa  Item.  I  order  and  direct  that  if  any  of  my 
said  sons,  John  H.,  Samuel,  Ewing,  and  Joseph,  should  die  with- 
out leaving  lawful  issue,  and  leaving  a  widow,  then  the  widow  of 
such  son  so  becoming  deiseased  may  have  the  use  of  the  farm  which 
is  herein  given  to  such  son  so  long  as  such  widow  of  such  deceased, 
■on  remains  unmarried ;  and,  on  the  event  of  the  marrii^e  or  de- 
cease of  such  widow  of  such  son  so  becoming  deceased,  I  give  and 
bequeath  such  farm  of  such  son  so  becoming  deceased  unto  such 
persons  as  may  then  be  my  lawful  heirs,  forever.*' 

It  is  contended  by  the  respondent  that  the  effect  of  this  last 

provision  of  the  will  was  to  cut  down  the  devise  to  tlie  appellant  to 
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an  estate  for  life,  or,  if  not  that,  then  to  a  defeasible  estato  in  fee 
simple,  which  woald  be  divested  upon  his  dying  without  lawfal 
issue  surviving  him,  and  leaving  a  widow.  The  view  adopted  by 
the  court  below  was  in  conformity  to  that  advanced  by  the  re 
spondjent,  and  a  decree  was  made  dismissing  the  bill  of  complaint 
I  cannot  concur  in  the  view  expressed  by  the  vice-chancellor  as  to 
the  true  construction  of  tiiis  will  He  considered  that  the  estate 
devised  to  the  appellant  was  cut  down  to  a  life  estate  by  the  pro 
vision  of  the  will  last  cited  on  the  theory  that  the  words  "  die 
without  leaving  issue''  imported  an  indefinite  failure  of  issue  and 
consequently  created  an  estate  tail  at  common  law,  and  that  such 
an  estate,  as  soon  as  it  was  created,  was  transmuted  by  the  eleventh 
section  of  our  statute  of  descents  into  an  estate  for  life.  But 
this  view  of  the  effect  to  be  given  to  the  words  **  die  without  issue  ' 
can  only  be  sustained,  it  seems  tome,  by  ignoring  the  provision  of 
the  fourth  section  of  the  supplement  to  the  act  concerning  wills, 
approved  March  12,  1851,  which  was  in  force  at  the  time  of  the 
execution  of  the  will  under  consideration,  and  which  declares 
**  that  in  any  devise  or  bequest  of  real  or  personal  estate  in  the 
will  of  any  person  dying  after  this  act  shall  take  effect,  the  words 
*  die  without  issue, '  or  *  die  without  lawful  issue/  or  *  have  no  issue, 
or  any  other  words  which  may  import  a  want  or  failure  of  issue  of 
any  person  in  his  lifetime,  or  at  his  death,  or  an  indefinite  failure 
of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  death  of  such  person,  and  not  an  indefinite 
failure  of  issue,  unless  a  contrary  intention  shall  otherwise  appear  by 
the  will."  (Gen.  St.  3761.)  lam  notable  to  find  in  this  will  any- 
thing which  makes  it  appear  that  the  testator  intended  that  the 
words  "  die  without  leaving  lawful  issue"  should  import  an  indcfi 
nite,  rather  than  a  definite,  failureof  issue,  nor  is  anything  pointed 
out  in  the  opinion  below.  Indeed,  it  is  there  stated  that  the  implied 
estate  in  fee  tail  which  is  declared  to  have  been  created  bv  the  devise 
**  rests  upon  the  presumption  that  the  testator  meant  by  the  words 
'  without  leaving  issue'  an  indefinite  failure  ot  issue,  but  that  such 
a  presumption  is  not  a  conclusive  one,  "  and  that,  if  it  had  appeared 
from  other  language  in  the  will  that  issue  at  death  was  meant,  such 
language  would  chanjj;e  the  time  of  the  failure  of  issue  from  an 
indefinite  to  a  definite  date.     The  rule  applied  by  the  conrt  below 
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in  construing  the  words  *'  die  without  leaving  lawful  issue, ''  and 
determining  that  thej  imported  an  indefinite,  rather  than  a  definite, 
failure  of  issue,  was  that  established  by  the  common  law.  It  was 
applied  by  this  court  in  the  case  of  Chetwood  v.  Winston  (40  N.  J. 
Ljiw,  887,  referred  to  in  the  opinion  V>elow),  in  construing  a  devise 
similar  to  that  now  before  us.  But  in  that  case  the  will  under 
consideration  was  evidently  that  of  a  person  who  had  died  before 
the  passage  of  the  act  of  1851,  for  the  opinion  states  that  the  ques- 
tion to  be  determined  was  **  whether,  by  force  of  the  testamentary 
disposition  (of  certain  lands),  one  I.  D.,  by  the  rules  of  the  common 
law,  took  an  estate  tail*^  The  will  now  before  us,  as  has  already  been 
stated,  was  not  executed  until  the  year  1866,  and  consequently 
the  question  to  be  determined  in  the  case  now  before  us  is  not 
what  estate  the  devisee  took  in  the  lands  devised,  by  the  rules  of 
the  common  law,  but  what  estate  he  took  by  the  rule  established 
by  the  act  of  1851,  which  is  just  the  reverse  of  the  common  law 
rule.  Giving  to  the  words  "die  without  leaving  lawful  issue '^ 
the  effect  required  by  tlie  statute,  they  import  a  definite,  and  not 
an  indefinite,  failure  of  issue,  and  consequently  do  not  operate  to 
cut  down  the  fee  simple  estate  devised,  to  the  appellant  by  his 
father's  will  into  an  estate  tail. 

Nor  can  I  concur  in  the  view,  expressed  in  the  opinion  below,  that, 
assuming  the  words  "  die  without  leaving  issue"  to  import  a  defi- 
nite failure  of  issue,  still  the  appellant  has  not -a  perfect  title  to  the 
lands  in  controversy,  because,  instead  of  having  an  indefeasible 
estate  in  fee  simple,  he  has  an  estate  which  is  defeasible  upon  his 
dying  without  issue  and  leaving  a  widow.  As  I  read  the  will  be- 
fore us,  the  appellant's  estate  becomes  tli  vested,  and  vests  in  tlie 
heirs  of  tiie  tesfcitor,  upon  his  death  without  issue  surviving  him, 
and  leaving  a  widow,  only  in  case  his  death  occurs  during  the  life- 
time of  his  mother,  the  widow  of  the  testator.  In  the  case  of 
Pennington  v  Van  noufen{S  N  J.  Eq.  745),  decided  by  this  court 
m  1852,  the  testator  devised  all  his  residuary  real  and  peraonal  es 
tate  to  his  son  Abraham.  He  then  provided  as  follows :  **  My  will 
is.  and  1  do  order,  that  my  executors  shall  rent  out  all  my  property 
for  the  benefit  of  my  son  Abraham,  and  the  proceeds  arising  tliere- 
from  to  be  put  out  to  interest  fi>r  the  benefit  of  my  son,  by  my 
executors,  until  he  shall  arrive  to  the  age  of  twenty-one  years; 
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and  I  do  farther  order  that  my  executors  give  unto  my  said  soq 
Abraham,  out  of  my  estate,  a  good  college  education,  and  a  decent 
support  until  he  arrives  at  the  age  of  twenty -one  years;  but  if 
my  said  son  Abraham  should  die,  having  no  children,  then  my 
will  is,  and  I  do  hereby  dispose  of  my  property  in  the  following 
manner,  viz.**  (giving  it  to  certain  collateral  relations).  The  ques* 
tion  presented  by  that  case,  as  was  stated  by  Chief  Justice  Grekn 
in  delivering  the  opinion  of  this  court,  was  "whether,  under  the 
provisions  of  the  will,  the  limitation  over  of  the  estate  given  to  the 
testator's  son  Abraham  was  upon  the  death  of  the  devisee  without 
children,  or  upon  the  death  of  the  devisee  under  twenty -one  with- 
out children."  The  chief  justice,  in  discussing  this  question,  says: 
"The  doubt  as  to  the  true  meaning  of  the  will  does  not  arise 
from  the  terms  used,  but  from  the  connection  in  which  they  stand. 
The  clause  in  the  will  expressing  the  contingency  upon  which 
the  limitation  over  is  made  to  depend  is  in  these  words,  *  But  if 
my  said  son  Abraham  should  die,  having  no  children,  then  my 
will  is,'  etc  There  is  no  reference  in  this  clause,  standing  alone^ 
to  the  devisee's  dying  under  twenty-one.  The  contingency  ex- 
pressed is  simply  the  death  of  the  devisee  without  children.  It  is 
insisted,  however,  that  the  clause  *  under  twenty-one  years  of  age* 
is  fairly  implied  from  the  context,  or,  if  not  from  mere  grammatical 
construction,  yet  that  that  was  the  true  meaning  of  the  testator,  as 
collected  from  tiie  whole  scope  of  the  will.  The  true  meaning  of 
the  passage,  so  far  as  rests  upon  its  grammatical  construction,  de- 
pends entirely  upon  the  idea  with  which  it  is  set  in  apposition.  If 
the  limitation  over  was  immediately  connected  with  the  original 
devise,  the  meaning  of  the  will  would  then  be  clear,  and  the  only 
contingency  upon  which  the  devise  over  is  expressly  limited,  or 
which  can  fairly  be  implied  or  supposed  to  exist  in  the  mind  of  the 
testator,  is  the  death  of  the  devisee  without  children.  But  the  clause 
containing  the  devise  over  does  not  stand  in  the  will  in  that  con- 
nection, nor  does  the  devise  thus  stated  express  the  whole  idea  of 
the  testator.  By  the  will  he  devises  the  residue  of  his  estate,  real 
and  personal,  to  his  son  absolutely  in  fee  simple,  by  the  broadest 
and  most  comprehensive  terma  He  then  provides  that  the  whole 
estate  shall  remain  in  the  hands  of  the  executors,  for  the  benefit 
of  the  devisee,  until  he  is  twenty-one;  that  out  of  it  he  shall 
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receive  an  education,  ami  a  decent  support  until  he  is  twenty  one; 
and  then  occurs  the  clause  in  question, — but,  if  he  die  without 
children,  then  the  estate  shall  go  over.  The  devise  over  stands,  not 
in  apposition  to  the  original  devise,  but  to  the  event  of  the  de- 
visee's coming  into  poasession.'^  The  opinion  then,  after  discussing 
other  portions  of  the  will,  for  the  purpose  of  strengthening  the 
conclusion  reached  by  the  court,  that  the  limitation  over  was  not 
set  in  apposition  to  the  devise  itself,  but  to  the  event  of  the  devisee 
reacliing  the  age  of  twenty-one  and  coming  into  possession  of  the 
estate  devised,  declares  the  result  to  be  that  Abraham.  Yan  Houten, 
upon  reaching  the  age  of  twenty-one  years,  became  seized  of  an 
absolute  and  indefeasible  estate  in  fee  simple  in  the  lands  devised 
to  him  by  tlie  will  of  his  father,  and  that  the  limitation  over  was 
defeated  by  his  reaching  that  age.  By  the  decision  in  Pennington 
V.  VanHoiUeny  as  I  understand  it,  two  rules  are  established  in  the 
construction  of  wills  containing  a  limitation  over  by  way  of  execu* 
tory  devise  after  the  death  of  the  original  devisee  without  issue, 
viz. :  First  If  land  be  devised  to  A.  in  fee,  and  a  subsequent  clause 
in  the  will  limits  such  land  over  to  designated  persons  in  case  A. 
dies  without  issue,  and  A.  so  dies,  and  the  substituted  devisees  are 
in  esse  at  his  death,  and  there  is  no  other  event  expressed  in  tiie 
will  to  which  the  limitation  over  can  fairly  be  referred,  then  A, 
takes  a  vested  fee,  which  becomes  divested  at  his  death,  and  vests 
in  those  to  whom  the  estate  is  limited  over.  Second.  Where  there 
is  an  event  indicated  in  the  will,  other  than  the  death  of  the  dev- 
isee, to  which  the  limitation  over  is  referable  (for  instance,  the  dis- 
tribution of  the  testator's  estate,  or  the  postponement  of  the  enjoy- 
ment of  the  property  devised  until  the  devisee  reaches  tlie  age  of 
twenty-one,  or  until  the  exhaustion  of  a  prior  life  estate),  such 
limitation  over  will  be  construed  to  refer  to  the  happening  of  such 
event,  or  to  the  death  of  the  devisee,  according  as  the  court  may 
determine,  from  the  context  of  the  will  and  the  other  provisions 
thereof,  that  the  limitation  clause  is  set  in  apposition  to  the  event 
specified,  or  is  connected  with  the  devise  itself.  Since  the  decision 
of  Pennington  v.  Van  Houten,  the  rules  established  by  that  decision 
have  been  frequently  applied  by  our  courts  in  construing  limita- 
tions over  by  way  of  excutory  devise.  In  the  case  of  of  Ackermans 
AdmW  V.   Vreeland's  Ex'r  (14  N.  J.  Eq.  23),  the   testator  devised 
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certain  lands  to  bis  three  daaghters,  in  fee,  to  be  equally  divided 
between  them,  and  then  provided  that,  if  either  of  tiiem  should  die 
without  issue,  the  portion  of  the  daughter  so  dying  should  go  to 
the  testator's  surviving  chihlren.  The  limitation  over  stood  in 
apposition  to  the  devise  itself,  there  being  no  event  other  than  the 
death  of  the  original  devisees  expressed  in  the  will  to  which  it 
could  be  fairly  referred ;  and,  in  accordance  with  the  first  rule  es- 
tablished by  Pennington  v.  Van  Houien^  it  was  held  that  the 
daughters  took  a  vested  estate  in  fee,  subject  to  be  divested  at  their 
death,  and  vested  in  those  to  whom  the  estate  was  limited  over, 
provided  they  die  without  leaving  issua  The  same  rule  was  ap- 
plied  in  the  decision  of  Bowe  v.  White  (16  N.  J.  Eq.  411);  to 
one  of  the  devisees  in  Wurts*  ExWs  v.  Page  (19  id.  369);  and 
in  Oroves  v.  Cox  (40  N.  J.  Law,  40).  Tlie  case  of  Williamson  v. 
Chamberlain  (10  N.  J.  Eq.  373),  is  an  example  of  the  application 
of  the  second  rule  establislied  by  the  decision  in  Pennington  v. 
Van  Houien,  In  that  case  the  testator  gave  a  life  estate  to  his  wife 
in  his  real  and  personal  property,  and  then  declared  that  after  the 
death  of  his  wife  the  same  should  be  sold  and  divided  among  his 
children.  He  then  declared  that,  if  any  of  his  children  should  die 
without  lawful  issue,  his  or  her  share  should  be  divided  among 
the  survivors.  It  was  considered  that  the  limitation  over  stood  in 
apposition,  not  to  the  devise  itself,  but  to  the  event  of  the  distri- 
bution of  the  estate  among  the  children  after  the  death  of  the  wife, 
and  it  was  consequently  held  that  the  limitation  over  was  defeated 
by  the  death  of  the  mother  during  the  lifetime  of  the  children. 
Other  examples  of  the  application  of  the  second  rule  in  Pennington 
v.  Van  Ilouten  will  be  found  in  the  construction  put  upon  certain 
devises  in  the  case  of  Wurts^  ExWs  v.  Page  (19  N.  J.  Eq.  373, 
374);  in  Baldwin  v.  Taylor  (37  id.  78,  on  appeal  38  id.  637); 
in  Barren  v.  Barrell  (id.  60);  and  in  Bishop  v.  McCleUandCs  Ex'ra 
(44  id  450,  16  Atl.  1). 

Applying  the  rules  of  construction  established  by  Pennington  v. 
Van  Houten  to  the  case  in  hand,  it  is  clear  that  if  the  testator,  im* 
mediately  after  the  devises  to  his  sons,  had  declared  that  in  the 
event  of  any  of  them  dying  without  issue,  and  leaving  a  widow, 
the  widow  of  the  one  so  dying  should  enjoy  the  lands  devised  to 
him  during  her  widowhood,  and  that  then  it  should  go  to  the  tes* 
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tator's  heirs,  the  construction  adopted  by  the  court  below  would 
be  beyond  criticism,  for  thj  limitation  over  would  be  immediately 
coimected  with  the  devises  themselves,  and  set  in  apposition 
thereto.  But  the  clause  containing  the  devise  over  does  not  stand 
in  the  will  in  that  connection.  Instead  of  being  immediately  con^ 
nected  with  the  devises  to  the  testator's  sons,  it  follows  after  that 
portion  of  the  will  which  deprives  them  of  the  power  of  alienation 
during  the  lifetime  of  their  mother.  What  the  testator  has  said, 
in  eflfect,  seems  to  me  to  be  this :  **  I  devise  a  farm  to  each  of  my 
sons,  but  they  shall  not  have  the  power  to  alienate  the  same  during 
the  lifetime  of  their  mother,  my  wife.  Upon  the  death  of  my  wife, 
however,  they  shall  hold  the  lands  devised  to  them,  respectively, 
free  from  any  condition,  and  with  full  power  to  alienate ;  but  if 
any  of  my  sons  shall  die  without  leaving  lawful  issue,  eta,  then, 
over.  Bead  in  this  way,  the  limitation  over  stands,  not  in  apposi- 
tion to  the  devise  itself,  but  in  apposition  to  the  event  of  the 
devisees  coming  into  the  possession  and  enjoyment  of  an  absolutely 
free  and  unfettered  ownership  of  the  lands  devised.  That  being 
so,  the  limitation  over  becomes  operative  only  in  case  the  devisee 
dies  before  his  power  to  alienate  comes  into  existence,  or,  in  other 
words,  before  the  death  of  his  mother.  The  mother  of  the  appel- 
lant having  died  before  tlie  making  of  the  contract  for  sale  which 
is  sought  to  be  enforced  by  this  proceeding,  the  appellant  was  at 
thattmie  seized  of  an  indefeasible  estate  in  fee  simple  in  the  lands 
which  were  the  subject  matter  of  the  contract,  and  is  entitled  to  a 
decree  of  specific  performance  ae^ainst  the  respondent 

The  decree  of  the  Court  of  Chancery  should  be  reversed,  and  a 
decree  entered  in  accordance  with  these  views. 


Note. -LEGAL  INCIDENTS  OP  A  FEE  SIMPLE  ESTATE. 

Boavier's  definition  of  the  term  fee.— Estates  in  fee  are  of  several  8ort8» 
and  have  different  denominations,  accordin;^  to  their  several  natures  and  re- 
spective qualities  They  may  with  propriety  be  divided  into:  1 ,  fees  simple;  2» 
fees  determmable;  8  fees  qualified;  4,  fees  conditional,  and  5,  fees  tail.  A  fee 
simple  is  an  estate  in  lands  or  tenements  which  in  reference  to  the  ownership  of 
Individuals,  is  not  restrained  to  any  heirs  in  particular,  nor  subject  to  any  condi- 
tion or  collateral  determination,  except  the  laws  of  escheat  and  the  canons  of 
descent,  by  which  it  may  be  qualified,  abridged  or  defeated.  In  other  words, 
an  estate  in  fee  simple  absolute,  is  an  estate  limited  to  a  person  and  his  heira 
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geaeral  or  indeflnite.  (Walk.  Prin.  Con.  76.)  And  the  omission  of  tlie  words 
*'  his  heirs"  will  not  vitiate  the  estate,  nor  are  the  words  **  and  assigns  forever ' 
necessary  to  create  it,  although  usually  added.  (Co.  Litt.  7,  b;  9,  b:  237,  b;  Plowd 
38,  b;  29,  a;  Bro,  Abr.  Estates,  4;  1  Co.  Litt.  1,  b;  Plowd.  557;  2  Bl.  Com.  104, 106. 
Hale's  Analysis,  74.)  The  word  fee  simple  is  sometimes  used  by  the  best  writers 
on  the  law  as  contrasted  with  estates  tail.  (1  Co.  Li>t.  19.)  In  this  sense,  the 
term  comprehends  all  other  fees  as  welt  as  the  estate,  properly,  and  in  strict 
propriety  of  t<H;hnical  language,  peculiarly  distinguished  by  this  appellation. 

Mr.  Tiedeman,  in  his  well  known  work  on  Real  Property  (sec.  36,)  sajs* 
"The  word  *  tee*  without  any  qualifying  adjective,  implies  an  unlimited  es- 
tate of  inheritance.  Such  is  also  tbe  case  with  the  term  *  fee  simple '  and 
'  fee  simple  abscdute. '  The  tliree  terms  *fee,'  *  fee  simple'  and  '  fee  simple 
absolute, '.  may  be  used  interchang -ably;  the  adjectives  in  the  last  two  are  sur- 
plusage. "    (See,  also,  AUeu  v.  McCabe.  93  Mo.  188.) 

The  highest  estate  by  an  allodial  title  is  denominated  a  fee  simple.  The 
word  '*fee"is  the  usual  term,  ''simple"  adding  nothing  to  the  force  of  the 
expression. 

It  is  an  incontrovertible  rule,  that  whenever  an  estate  is  given,  either  by  deed 
or  will,  to  a  person  generally  or  indefinitely,  with  an  unlimited  power  of  dis- 
position annexed,  it  invariably  vests  an  absolute  fee,  and  neither  a  remainder 
nor  an  executory  devise  can  be  limited  on  such  an  estate.  (Cook  v.  Walker,  15 
Oa.  459.) 

The  term  "fee"  denotes  the  qu-mtity  of  interest  the  owner  has  in  land. 
(Wendell  v.  Crandall,  1  N.  Y.  495.)  They  are  of  two  principal  classes,  fee 
simple  and  fee  tail.  And  the  terms  fee,  fee  simple  and  fee  absolute  are  synony- 
mous.   (2  Bl.  Com.  106.) 

An  estate  in  fee  simple  denotes  the  highest  possible  interest  a  person  can  hold 
in  real  property.  Under  such  an  interest  the  owner  is  at  liberty  to  devote  the 
premises  to  any  object  not  inconsistent  with  law,  that  he  may  deem  proper. 
He  may  mortgage,  lease  it,  sell  it,  give  it  away,  or  allow  it  to  remain  unoccu- 
pied. If  he  dies  without  disposing  of  it  the  property  will  descend  to  his  heirs 
under  the  rules  of  descent.  It  is  a  pure  inheritance,  free  from  any  qualifica- 
tion. It  is  an  estate  of  perpetuity  and  confers  an  unlimited  power  of  alienation. 
(4  Kent,  5;  42  Vt.  620.) 

The  test  of  what  constitutes  a  suspension  of  the  power  of  alienation  as  to  real 
estate  is  that  it  occurs  only  when  there  are  no  persons  in  being,  by  whom  an 
absolute  estate  in  possession  can  be  conveyed.  (Sawyer  v.  Cubby,  146  N.  Y.  192.) 

Charaeteristlcs  of  an  estate  in  fee.— There  are  certain  ineradicable  feat- 
ures that  characterize  every  estate  in  fee  simple,  and  most  prominent  among 
those  features  is  that  of  free  alienation.  Any  attempt  to  fasten  such  conditions 
upon  the  estate,  which  in  any  way  abridges  the  power  of  alienation  is  abso- 
lutely void.  Such  restraints  are  fundamentally  hostile  to  the  very  nature  and 
idea  of  a  fee  simple.  (McCleary  v.  Ellis,  54  Iowa,  311;  Mandlebaum  v.  Mc- 
Donnell. 29  Mich.  78;  Walker  v.  Vincent,  10  Pa  St.  369;  Depeyster  v.  Michael. 
6  N.  Y.  467.)  The  integrity  of  the  estate  as  a  fee  simple  is  annihilated  by  the 
intrusion  of  any  principle  that  subverts  the  right  of  the  owner  to  dispose  of  it 
unconditionally. 
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The  lan^age  of  the  foregoiag  paragraph  may  be  subject  to  some  modilica* 
tioa  in  regard  to  partial  restrictions  affecting  the  fuliire  use  of  the  property* 
And  numerous  instances  may  be  adduced  where  the  grnntee,  although  talking 
an  estate  iu  fee  simple,  is  obliged  to  observe  the  condition  that  the  premisea 
shall  not  be  used  for  the  distilling  or  vending  of  intoxicants  or  for  hospital 
purposes,  or  like  employments  obnoxious  to  the  peace  and  morality  of  the 
community.  (Steines  v.  Dorman,  25  Ohio  St.  880;  Atlantic  Dor-k  Co.  v, 
Lavitt,  54  N.  Y.  85;  Linzee  v.  Mixer,  101  Mass.  613.)  Another  necessary  in- 
cident of  a  fee  simple  estate  is  its  liability  to  sale  upon  execution  by  tlie  sheriff 
of  the  county  in  satisfaction  of  debts  due  from  its  owner.  (Hayes  v.  Jackson, 
6  Mass.  149;  Sands  v.  Lindhaui,  27  Gratt.  91.)  So,  too,  it  is  subject  to  the 
rights  of  dower  and  curtesy.  It  should  be  added  that  their  use,  during  the 
lifetime  of  the  owner  of  the  fee,  may  be  forfeited  for  treason.  See  U.  S.  Const, 
(art.  3,  sec.  8),  but  it  is  customary  to  speak  of  the  fee  simple  as  an  absolute  -es- 
tate in  lands,  an  estate  that  is  beyond  the  control  of  any  limitation  or  condition 
whatever,  and  it  must  always  be  borne  in  mind  that  even  this  estate  is  subject 
to  the  paramount  right  of  the  state  in  the  exercise  of  eminent  domain.  No 
man's  property  can  be  held  abnoluUly  inviolate.  It  is  not  his  to  do  with  as  he 
pleases  in  legal  strictness,  and  repeated  instances  occur  in  which  the  state  arbi- 
trarily appropriates  either  all  or  a  p  )rtion  of  his  landed  property  for  public 
purposes,  while  in  doing  this  it  incurs  no  further  liability  than  is  represented 
by  the  payment  of  such  actual  damages  as  the  proprietor  can  show  h«  had  re- 
ceived. Again,  there  is  an  implied  obligation  on  the  part  of  every  owner  to  so 
use  his  property  as  to  avoid  unnecessary .  loss  and  damage  to  his  neighbor. 
(People  V.  Salem,  20  Mich.  479.) 

It  is  an  estate  of  perpetuity,  and  confers  an  unlimited  power  of  alienation, 
and  no  person  is  capable  of  having  a  greater  estate  or  interest  in  land.  Every 
restraint  upon  alienation  is  inconsistent  with  the  nature  of  a  fee  simple,  and  if 
a  partial  restraint  be  annexed  to  a  fee,  as  a  condition  not  to  alien  for  a  limited 
time,  or  not  to  a  particular  person,  it  ceas  's  to  be  a  fee  simple,  and  becomes  a 
fee  subject  to  a  condition.    (4  Kent's  Com.  5.) 

In  the  case  of  Mandlebaum  v.  McDonnell  (29  Mich.  78).  decided  by  the  Su- 
preme Court  of  Michigan  in  1874,  it  is  declared  that,  '*  there  never  has  been  a 
time  since  the  statute  quia  emptares  when  a  restriction  in  a  conveyance  of  a 
vested  estate  in  fee  simple,  in  possession  or  remainder,  against  selling  for  a  par- 
ticular period  of  time,  was  valid  by  the  common  law,  and  a  condition  of  re- 
striction which  would  suspend  all  power  of  alienation  for  a  single  day  is  incon- 
sistent with  the  estate  granted,  unreasonable  and  void.*'  (Ck>od  prior  to  statute 
quia  empCores.)  In  this  case  Justice  Chrtbtianct  says  that  "  at  common  law, 
however,  prior  to  the  statute  quia  emptores,  a  condition  against  alienation 
would  in  England  have  been  good,  because  prior  to  that  statute  the  feoffor  or 
grantor  of  such  an  estate  was  entitled  to  the  escheat  on  failure  of  heirs  of  the 
grantee,  which  was  properly  a  possibility  of  reverter,  and  was  treated  as  a  re- 
version; so  that  the  vendor  did  not,  by  the  feoffment  or  conveyance,  part  with 
the  entire  estate;  but  this  reversion,  dependent  on  this  contingency,  remained 
in  him  and  his  heirs,  which  gave  them  an  interest  to  insist  upon  the  condition 
and  take  the  benefit  accruing  to  them  upon  the  breach,"  and  that  "  whether  the 
Vol.  11-48 
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Btatate  quia  empttres  ever  became  e£Fectual  in  any  of  the  United  States  by  ex- 
press or  implied  adoption,  or  as  a  part  of  the  common  law,  we  need  not  inqi;in»^ 
since  it  is  clear  enouf^h  that  no  such  statute  was  ever  needed  in  this  state,  if  \tk 
any  of  the  western  states,  as  no  such  right  of  escheat  or  possibility  of  reverter 
ever  existed  here  in  the  purty  conveying  the  estate:  but  the  escheat  could  only 
accrue  to  the  sovereignty — the  state.  And,  therefore,  the  question  of  the  right 
to  impose  such  conditions  or  restrictions  stands  here  upon  common  law  reasons^ 
as  it  has  stood  in  England  since  the  statute  in  question." 

An  estate  in  fee  in  land  carries  with  it  all  metals  and  minerals  thereunder, 
unless  the  metals  and  minerals  are  excepted  in  the  conveyance  or  "have  been 
before  severed  in  ownership,  and  the  right  thereto  vested  in  some  other  person." 
The  surface  and  the  metals  and  minerals  may  be  a  distinct  property  from  each 
other  by  separate  conveyances  from  individuals.  (Bingham,  Sales  of  Real 
Property,  388.)  Minerals  in  place  are  land.  TUey  are  subject  to  conveyance. 
The  surface  right  may  be  in  one  man  and  the  mineral  right  in  another.  Both 
in  such  a  case  are  land  owners.  They  own  separate  and  distinct  corporeal 
hereditaments.    (Caldwell  v.  Pulton,  81  Pa.  475.) 

The  owner  of  the  land  may  convey  a  surface  estate  in  fee  in  it,  and  reserve  to 
himself  an  estate  in  fee  in  t.ie  minerals,  or  any  particular  species  of  them,  in 
which  case  the  vendee  holds  a  distinct  and  separate  estate  in  the  surface  or  soil, 
and  the  vendor  holds  a  distinct  and  separate  estate  in  the  minerals.  By  thia 
severance  each  estate  is  subject  to  the  laws  of  descent,  of  devise,  of  conveyance. 
(Adam  v.  Briggs  Iron  Co.,  7  Cush.  361.) 

Effect  of  the  word  '*  heirs  '*  in  a  grant  in  fee.— The  word  heir  is,  at  com- 
mon law,  necessary  to  be  used,  if  the  estate  is  to  be  created  by  deed.  A  grant  to  a 
man  and  his  right  heirs  is  the  same  as  a  grant  to  a  man  and  his  heirs ;  (Co.  Litt. 
22.  b.)  but  Lord  Coke  (in  Co.  Litt.  8,  b)  says,  that  a  ^rant  to  a  man  and  hia 
heir,  in  the  singular  number,  conveys  only  an  estate  for  life,  because  the  heir  is 
but  one.  This  is  a  strange  reason  to  be  given,  under  a  system  of  law  which 
prefers  males  to  females  in  the  course  of  descent,  and  in  which  the  right  of 
primogeniture  among  the  males  is  unrelentingly  enforced.  Mr.  Hargrave 
(note  45  to  Co.  Litt.  8,  b)  questions  the  doctrine,  and  he  says  that  there  are  au- 
thorities to  show  that  the  word  heir,  in  a  deed,  as  well  as  in  a  will,  may  be  taken 
for  nomen  eoUectimim,  and  stand  for  heirs  in  general.  The  doctrine  of  Coke 
was  very  rigorously  attacked  by  Lord  C.  J.  Etrb,  over  a  century  ago,  in 
Dubber  v.  Trollope  (Amb.  458),  and  Lord  Coke  himself  showed  (in  Co.  Litt. 
22,  a)  that  an  estate  tail,  with  the  word  heir  in  the  singular  number,  was  created 
and  allowed  in  89  Ass.  (pi.  20.  See  also  Richards  v.  Lady  Bergavenny.  2  Vern. 
824  ;  Bawsy  v.  Lowdall,  Styles,  249  ;  Whiting  v.  Wilkins,  1  Bulst.  219  ;  Black* 
burn  V.  Stables,  2  Yes.  &  Bea.  371.)  Notwithstanding  all  this  authority  in  .op> 
position  to  the  rule  as  stated  by  Lord  Coke,  and  the  unintelligible  reason 
assigned  for  it,  Mr.  Preston  states  the  rule  ns  still  the  existing  law.  (Treatise 
on  Estates,  vol.  IL  8.)  In  the  case  of  King's  Heirs  v.  King's  Adm.  (15  Ohio» 
659),  a  case  distinguished  for  the  moet  learned  and  elaborate  discussion,  the 
court  held  that  the  word  heir  in  the  singular  number  in  a  will,  was  to  be  con- 
strued the  same  as  the  word  heirs.  The  limitation  to  the  heirs  must  be  made 
in  direct  terms,  or  by  immediate  reference,  and  no  substituted  words  of  per*^ 
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petuhy,  except  In  Fpecial  cases,  will  be  allowed  to  supply  their  plaoe,  or  make 
an  estate  of  hiherltanoe  of  feofTmente  and  grants.  (Litt.  sec.  1.)  The  location 
of  the  word  in  any  particular  part  of  the  grant  is  not  essential ;  for  a  grant  of  a 
rent  to  A.,  and  that  he  and  his  heirs  should  distrain  for  it,  will  pass  a  fee.  (Lord 
CoIec,  in  8  Bulst.  128  ;  4  Kent's  Com.  5.) 

That  ** heirs"  or  other  appropriate  word  of  perpetuity  in  a  deed  conveying 
land  is  essential  to  pass  a  fee  simrple  estate  is  not  a  ruling  admitting  of  no  ex* 
ception.  .  When,  for  example,  a  mortgage  evidences  an  intention  to  pass  the 
entire  estate  as  security,  and  express  provisions  cannot  otherwise  be  carried 
into  effect,  the  instrument  will  pa«s  such  au  estate,  although  no  formal  words 
of  perpetuity  are  employed.  (Brown  v.  National  Bank,  44  Ohio  St.  278.) 
Where  an  estate  is  granted  subject  to  some  condition  in  the  instrument  creating 
it,  or  to  some  condition  implied  by  law,  to  be  thereafter  performed,  it  is  called 
a  '*  conditional  fee."  A  determinable  fee  embraces  all  fees  which  are  determ- 
ined by  some  act  or  event  expressed,  in  their  limitation  to  circumscribe  their 
continuance,  or  inferred  by  law  as  bounding  their  extent.  In  its  broader  sense, 
a  ' '  determinable  fee  "  embraces  what  is  known  as  a  * '  conditional  fee. "  Where 
it  becomes  an  established  fact  that  the  event  which  may  terminate  the  estate 
will  never  occur,  a  determinable  fee  enlarges  into  a  fee  simple  absolute.  So 
where  the  condition  upon  which  a  conditional  fee  rests  has  been  performed, 
the  estate  becomes  an  "absolute  fee."    (Fletcher  v.  Fletcher,  88  Ind.  420, 

NiBLACK,  J.) 

Thus  stands  the  law  of  the  land,  without  the  aid  of  legislative  provision. 
But  in  this  country  the  statute  law  of  some  of  the  states  has  abolished  the  in- 
flexible rule  of  the  common  law,  which  had  long  survived  the  reason  of  its  in- 
troduction, and  has  rendered  the  insertion  of  the  word  heirs  no  longer  n'^ces- 
sary.  In  Virginia,  Kentucky,  Mississippi,  Missouri,  Alabama  and  New  York, 
the  word  '*  heirs,"  or  other  words  of  inheritance,  are  no  longer  requisite,  to 
create  or  convey  an  estate  in  fee;  and  every  grant  or  devise  of  real  estate  made 
subsequent  to  the  statute,  passes  all  the  interest  of  the  grantor  or  testator,  un- 
less the  intent  to  pass  a  less  estate  or  interest  appears  in  express  terms  or  by 
necessary  implication.  In  Illinois,  words  of  perpetuity  or  inheritance  are  still 
essential  to  create  a  fee,  and  the  same  general  rule  is  implied  to  a  devise. 
(Jones  V.  Bramblet,  1  Scammon's  Rep.  276.)  The  statute  of  New  York  also 
adds,  for  greater  caution,  a  declaratory  provision,  that  in  the  construction  of 
every  instrument  creating  or  conveying  any  estate  or  interest  in  land,  it  shall 
be  tlie  duty  of  the  courts  to  carry  into  effect  the  intention  of  the  parties,  so  far 
as  such  intention  can  be  collected  from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law.    (4  Kent's  Com.  7.) 

Mr.  Humphreys,  in  his  essay  on  real  property,  and  outlines  of  a  code  (285, 
first  edition),  has  proposed  the  same  reform,  of  rendering  the  word  heirs  no 
longer  necessary  in  conveyances  in  fee:  and  the  American  lawyer  cannot  but 
be  forcibly  struck,  on  the  perusal  of  that  work,  equally  remarkable  for  pro- 
found knowledge  and  condensed  thought,  with  the  analogy  between  his  pro- 
posed improvements  and  the  actual  condition  of  the  Jurisprudence  of  this 
country.  But  I  think  it  very  probable  that  the  abolition  of  the  rule  requiring 
the  word  heirs  to  pass  by  a  free  deed,  will  engender  litigation.    There  was 
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none  under  the  operation  of  the  rule.  The  intention  of  the  grantor  was  nerer 
defeated  by  the  application  of  it.  He  always  used  it  when  he  intended  a  fee. 
Technical  and  ariiticial  lulesof  long  standing,  and  hoary  with  age,  conduce 
exceedingly  to  certainty  and  fixedness  in  the  law,  and  are  infinitely  preferable, 
on  that  account,  to  rules  subject  to  be  bent  every  way  by  loose  lutitudiuary 
reasoning.  A  lawyer  always  speaks  with  confidence  on  questions  of  right 
under  a  deed,  and  generaUy  circumspectly  a$  to  questions  of  right  UTuUsr  a  wiU, 
(4  Kent's  Com.  7-^.) 


Rawls  vs.  Carter  et  cU. 

[Supreme  Court  of  North  Carolina,  December  21,  1896;  26  S.  E.  Rep.  154.] 

Setting  aside  judgment  —  Parties  to  action. 

• 

1.  When  an  action  proceeds  to  final  judgment,  and  that  judgment  authorizes 

the  sale  of  certain  lands  formerly  belonging  to  the  decedent,  and  this  sale 
is  duly  confirmed  by  a  court  of  competent  jurisdiction,  it  can  only  be  set 
aside  by  an  independent  action  instituted  for  that  purpose. 

2.  In  a  proceeding  to  sell  lands  belonging  to  a  decedent  estate  in  order  to  pay 

the  claims  presented,  a  judgpient  creditor  has  no  right  to  be  made  a  party 
plaintiff  with  the  personal  representatives  of  the  deceased. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  Buncomba 

Hon. Bryan,  Presiding  Judga 

W.  R,  WhilsoHj  for  appellant 

Merrimon  <t  Merrimon,  for  appellee. 

Faircloth,  C.  J. — The  plaintiflf,  administrator  a  t  a.  of  M.  E. 
Carter,  filed  a  petition  before  the  clerk  against  tlie  widow  and  heirs 
at  law  of  said  Carter  to  sell  land  for  assets.  Sale  was  ordered,  sale 
made  and  confirmed,  and  deed  made  by  order  of  the  court  to  the 
purchaser.  After  this,  the  only  appellant,  Joseph  L.  Caven,  a 
judgment  creditor  of  sai<l  Carter,  claiming  a  lien  on  the  land  sold, 
petitioned  the  clerk  to  be  made  a  party  to  said  proceeding,  and  to 
have  the  judgment  and  sale  set  aside.  The  clerk  denied  the  peti- 
tion, and,  on  appeal,  the  judge  confirmed  the   order  of  the  clerk 
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and  Caven  only  appealed  to  this  court  It  has  been  decided  many 
times  in  this  court  that,  when  an  action  proceeds  to  final  judgment, 
and  in  a  proceeding  like  the  present,  the  judgment  can  only  be 
set  aside  in  a  direct  proceedinci;  for  that  purpose ;  that  is,  by  an 
independent  action.  Nor  has  a  creditor,  in  a  case  like  this,  a  right 
to  be  made  a  party  before  judgment.  {Dickey  v.  Diclcey^  118  N.  C. 
956,  24  S.  E.  lib\  Smith  v.  Gray,  116  N.  C.  311,  21  S.  E.  200; 
Carter  v.  Rountree,  109  N.  C.  29,  13  S.  E.  716 ;  Uzzle  v.  Vinson, 
111  N.  C.  138,  16  S.  R  6.)  This  is  the  only  question  presented. 
Af&rmed. 


Appeal  of  Kimberly  et  ux. 

[Supreme  Court  of  Errors  of  Connecticut,  December  22,  1896;  68  Conn.  428 

36  Atl.  Rep.  847.] 

Testamentary  capacity — Insane  delusions— Evidence. 

1.  The  standard  or  test  to  be  applied  in  reaching  the  decision  as  to  whether 

testamentary  capacity  existed  in  any  given  case  is  always  a  matter  of  law 
for  the  court  to  determine.  And.  similarly,  what  is  delusion  and  when  it 
would  coistitute  incompetency  is  equally  a  matter  of  law. 

2.  A  person  persistently  believing  supposed  facts  which  have  no  real  existence 

against  all  evidence  and  probability,  and  conducting  himself  upon  an  as- 
sumption of  their  existence  is,  so  far  as  those  facts  are  eoncerned,  under  an 
insane  delusion.  One  form  of  mental  incapacity  is  insanity,  and  a  promi- 
nent and  the  most  usual  symptom  of  insanity  is  delusion. 

8.  A  person  may  be  of  testamentary  capacity  though  he  be  at  the  time  physi- 
cally weak,  and  sufferiDg  from  disease,  and  his  memory  affected  thereby. 
He  may  be  competent  to  make  a  will  though  he  has  not  mental  capacity 
sufficient  for  the  management  or  transaf^tion  of  business  generally,  and 
though  he  is  not  mentally  capable  of  making  and  digesting  all  the  parts  of 
a  contract.  He  may  be  capable  of  making  a  will  although  his  mental 
powers  have  not  their  original  vigor,  and  his  intellectual  faculties  have  lost 
some  of  their  strength. 

4.  But  while  this  is  true,  and  it  does  not  follow  necessarily  from  the  proved 
existence  of  these  conditions,  that  a  testator  is  not  of  *'  sound  mind,"  as  the 
law  understands  that  term,  yet  these  conditions,  facts,  and  phenomena  are 
matters  to  be  considered  and  weighed,  and  may  be  very  significant  and 
important  as  showing,  or  tending  to  show,  by  themselves  or  in  connection 
with  other  testimony,  mental  unsoundness  or  incapacity. 
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5.  The  competency  of  witnesses  to  testamentary  capacity  cannot  be  questioned, 
when  it  appears  that  they  were  well  acquainted  with  the  testator,  and 
familiar  with  his  appearance,  conduct  and  conversation.  Witnesses  possess- 
ing these  qualifications  may  express  an  opinion  as  to  the  testamentary  ca- 
pacity of  the  deceased. 

William  C,  Case  aod  WtUiam  B,  Ely,  for  appellanta 

Samuel  Feaaenden  and  Henry  Stoddard,  for  appelleea 

Fhwn,  J. —  This  is  an  appeal  to  the  Superior  Court  from  an 
order  and  decree  of  the  Court  of  Probate  for  the  district  of  New 
Haven,  approving  an  instrument  purporting  to  be  the  last  will 
and  testament  of  Frederick  H.  Hoadley,  of  said  New  Haven. 
The  case  was  tried  to  a  jury,  and  the  will  was  sustained. 

The  only  claim  made  upon  the  trial  by  the  appellants  related 
to  the  testamentary  capacity  of  the  testator,  and  was  that  he  was 
of  unsound  mind  on  November  2,  1898,  the  time  said  instrument 
was  executed.  The  five  reasons  assigned  in  the  appeal  to  this 
court  present  three  questiona  The  first  relates  to  rulings  upon 
evidence;  the  second,  to  portions  of  the  charge  to  the  jury;  and 
the  third  presents,  or  was  intended  to  present,  objections  to  the 
charge  taken  as  a  whole.  We  will  consider  these  matters  in  the 
above  order. 

Upon  the  trial  the  contestants  claimed  and  offered  evidence  to 
prove  that  the  deceased,  who  at  the  time  of  his  death,  February 
25,  1895,  was  a  bachelor  about  forty-nine  yeai-s  of  age,  a  graduate 
of  Yale,  and  by  profession  a  physician,  was  a  man  endowed  by 
nature  with  more  than  ordinary  mental  powers,  which  he  had 
improved  by  education  and  travel ;  that  at  some  time  about  1878 
or  1879  he  began  to  make  use  of  morphine  or  other  kindred  drug; 
that,  as  the  result  of  such  use,  he,  in  the  course  of  tiine,  so  un- 
dermined his  physical  and  mental  powers  that,  long  before  said 
will  was  made,  he  became  of  unsound  mind,  and  so  continued  to 
his  death ;  that  his  mental  impairment  was  indicated  in  part  and 
characterized  by  insane  delusions  which  he  entertained  concerning 
his  sister,  Mrs.  Kimberly,  the  contestant,  who  was  the  only  sur- 
viving member  of  his  immediate  family,  and  for  whom  he  had 
previously  had  a  strong  affection,  and  respecting  her  conduct 
towards  and   treatment  of  him  and  othei3 ;  that  these  delusions 
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controlled  hia  relations  to  his  sister  daring  his  later  years,  and  led 
him  without  cause  to  harbor  towards  her  feelings  of  hostility  and 
dislike,  so  that  he  was  wholly,  alienated  from  her,  and  to  nmke  the 
will  he  did,  ignoring  her.  The  proponents,  on  the  other  hand, 
claimed  and  offered  evidence  to  prove  that  the  testator,  although 
upon  occasions  a  user  of  morphine,  was  never  a  morphine  habUui^ 
and  that  he  never  did,  as  the  result  of  its  use,  permanently  im- 
pair, to  any  noticeable  degree  at  least,  either  his  physical  health 
or  mental  powers ;  that  he  remained  through  life  possessed  of  a 
strong,  vigorous,  and  well-balanced  mind;  that  he  harbored  no 
delusions  touching  his  sister;  and  that  the  long  estrangement  be- 
tween them  (which  was  conceded)  was  not  the  consequence  ot 
insane  imaginings  or  insane  delusions,  but  of  causes  which  were 
real,  substantial,  and  sufiicienL 

The  contestants,  as  a  part  of  their  case,  and  as  tending  to  es- 
tablish  their  said  claim,  offered  evidence  to  show  that  the  testator 
during  the  latter  years  of  his  life  was  careless  and  even  slovenly 
in  his  dress  and  personal  appearance,  whereas  he  had  formerly 
been  scrupulously  neat  and  pailicular ;  that  his  countenance  was 
unnaturally  pallid,  his  eyes  glassy,  his  speech  hesitating  and  in- 
coherent, the  muscles  of  face  and  hands  nervous  and  twitching ; 
and  that  he  had  a  tendency  to  drowsiness,  and  even  to  full  asleep, 
in  conversation.  All  these  things  the  proponents  denied,  and 
offered  evidence  to  disprova  Among  their  witnesses  for  this  pur- 
pose were  Samuel  T.  Dutton,  Mra  Lena  Neilson,  Theodore  S. 
Palmer,  Mrs.  Emily  Sands,  Mrs.  J.  K  Thacher,  and  Mrs.  C.  H. 
Merriam.  These  witnesses,  in  answer  to  questions  by  appellees' 
counsel,  testified  to  their  acquaintance  with  the  testator,  the  dura- 
tion of  such  acquaintance,  the  occasions  upon  which  they  had  met 
him,  the  opportunities  which  they  had  had  of  observing  him,  his 
appearance,  conduct,  and  conversation  upon  such  occasions,  and  to 
the  facts  within  their  knowledge  which  formed  the  foundation  of 
the  opinions  afterwards  expressed  by  them,  and  then,  in  further 
response  to  iiiquiries  from  counsel  for  the  appellees,  and  without 
objection,  testified  that,  in  their  opinion,  the  testator  was  of  sound 
mind.  Questions  were  thereupon  asked  of  these  witnesses  by 
counsel  for  the  appellees,  and  against  the  objection  of  the  appel- 
lants that  ilio  questions  were  immaterial  and  irrelevant,  as  follows: 
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Of  Samuel  T.  Dutton :  "  State  whether  or  not  during  this  period 
3'ou  observed  any  indication  of  mental  weaknesa"  Of  Mrs.  Lena 
Neilson:  "Will  you  state  vvh'jther  you  ever  observed  in  his  ap- 
pearance or  manner  or  conduct  anything  which  indicated  mental 
unsoundness?"  Of  Theodore  S.  Palmer:  "Was  there  anything 
in  his  looks,  talk,  conversation,  address,  or  atiything  about  him 
that  indicated  any  aberration  of  intellect  in  any  way?  "  Of  Mi's. 
Emily  Sands:  "  Did  you  ever  at  any  time  see  anything  to  indicate 
tliat  he  was  not  of  perfectly  sound  mind?"  OE  Mrs.  J.  K. 
Thacher:  "  Was  there  anything  in  his  apparel,  his  deportment,  or 
conduct,  or  conversation,  that  indicated  any  unsoundness  of 
mind?  "  Of  Mrs.  0.  H.  Merriam:  "During  the  entire  period  that 
you  knew  him,  I  should  like  to  have  you  tell  the  jury  whether 
there  was  ever  any  occasion  when  he  showed  to  you  any  incoherence 
in  his  conversation,  anything  that  attracted  your  attention,  indicat- 
ing that  he  was  either  mentally  unbalanced,  or  incompetent  in  any 
respect  mentally."  To  all  of  these  questions  the  several  witnesses 
answered  in  the  negative.  Counsel  for  the  appellants  duly  ex- 
cepted in  each  case. 

The  action  of  the  Superior  Court  in  admitting  these  questions 
was,  we  think,  justified  by  what  is  held  in  Appeal  of  Shanley  (62 
Conn.  325,  380,  26  Atl.  245,  246).  It  is  there  said,  concerning 
"mental  unsoundness  beginning  at  a  certain  time,  and  indicated 
by  certain  changes  in  the  appearance  and  conduct  of  the  testatrix," 
that,  "as  bearing  upon  this  complex  question,  acquaintance  with 
Mrs.  Shanley  before  and  after  1874,  opportunities  to  see  her  after 
that  date,  and  to  observe  what  changes  there  were  in  her  conduct 
and  appearance,  to  state  them  if  there  were  any,  and  if  there  were 
none  to  so  state,  were  facts  of  the  highest  significance."  But  it 
is  claimed  by  the  appellants  that  the  questions  here  asked  con- 
fessedly called  for  the  opinions  of  witnesses  upon  facts  which 
were  not  given,  and  could  not  be  given  ;  that  such  witnesses  were 
all  nonexpert;  and  that  what  their  standard  of  sanity  was,  or 
whether  they  had  any  standard,  or  any  correct  idea  whatever  of 
what  constitutes  insanity,  does  not  and  cannot  be  made  to  appear. 
But  it  must  be  borne  in  mind  that  all  these  witnesses  had,  and 
without  objection,  testified  to  their  acquaintance  with  the  testator, 
embracing  the  details  and  particulars,  as  hereinbefore  state<l,  and 
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had  then  given  their  opinions,  founded  upon  such  recited  facts, 
that  the  testator  was  of  sound  mind.  That  thus  far  the  testimony 
was  admissible,  no  question  has  been  made  or  exists.  The  stand- 
ard or  idea  of  each  witness  as  to  sanity  or  insanity  had  suffi- 
ciently appeared  to  furnish  a  basis  for  that  expression  of  opinion. 
And  now,  concerning  these  farther  questions,  the  same  foundation 
supports  them,  and  the  very  reason  upon  which  the  exception  to 
the  general  rule,  by  virtue  of  which  exception  such  opinion 
evidence  from  nonexpert  witnesses  is  received  at  all,  applies  with 
peculiar  force,  namely,  **  that  the  nature  of  the  subject-matter  is 
such  that  it  cannot  be  reproduced  or  detailed  to  the  jury  precisely 
as  it  appeared  to  the  witness  at  the  time."  {Sydleman  v.  Bechmihy 
43  Conn.  9;  Appeal  of  Shanley,  supra.)  The  asking  of  these 
questions,  calling  for  simply  a  bald  affirmative  or  negative  reply, 
with  full  opportunity  existing  for  cross  examination  to  elicit  how 
much  in  the  answer  was  matter  of  fact,  and  how  much  opinion  as 
to  what  would  indicate  mental  unsoundness,  could  not,  we  think, 
have  tended  improperly  to  the  prejudice  of  the  contestants,  and 
did  assist  in  presenting  to  the  jury  the  most  correct  possible  repro 
duction  of  the  subject  matter  "  as  it  appeared  to  the  witness  at 
the  tima" 

Coming  now  to  the  charga  The  appellants  requested  the  court 
to  say  that  *'  if  the  jury  are  satisfied  that  the  testator  had  become 
estranged  from  his  sister,  and  hostile  to  her  by  reason  of  false  be- 
liefs  in  regard  to  her  conduct  and  feeling  towards  him,  which  feel- 
ing of  hostility  remained  with  him  and  influenced  him  in  excluding 
her  from  his  will,  in  favor  of  strangers,  then  the  will  is  invalid.** 
The  proponents  requested  the  court  to  charge  that  *' speaking  gen- 
erally,  and  as  applied  to  this  case,  an  insane  delusion  is  a  falsa 
belief,  for  which  there  is  no  reasonable  foundation,  and  which 
would  be  incredible  under  the  given  circumstances  to  the  same 
person  if  of  sound  mind,  and  concerning  which  the  mind  of  the 
decedent  was  not  open  to  permanent  correction,  through  evidence 
or  argument."  The  court  refused  to  charge  as  requested  by  the 
contestants,  and  did  charge  as  requested  by  the  proponents, 
adding:  "A  false  belief,  you  should  bear  in  mind,  is  not  neces- 
sarily an  insane  delusion.     False  beliefs  are  common  to  men.     It 

18  only  when  these  false  beliefs  are  such  as  a  reasonable  man 
Vol.  11—44 
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would  not  under  the  circumsuinces  entertain,  that  thev  become 
insane  delusiona"  The  request  made  by  the  appellants  was  mani- 
festly incomplete  and  incorrect,  for  the  reason  indicated  by  the 
court  in  the  last  quotation.  The  issue  here  was  insanity,  not  mis- 
taka  That,  or  false  belief,  was  of  no  relevance  or  import,  except 
as  evidence  tending  to  show  insane  delusioa  But ''  false  belief  is 
not  necessarily  an  insane  delusion  " ;  and,  since  it  is  not,  a  charge 
that,  if  entertained  and  acted  upon,  it  is  sufficient  to  render  a  will 
invalid  for  want  of  testamentary  capacity,  would  be  erroneous. 

But,  in  reference  to  the  charge  given,  the  appellants  insist— 
Firat,  '^  that  it  was  outside  the  province  of  the  court  to  give  the 
jury  any  definition  of  the  term  '  insane  delusion  * " ;  second,  '*  that 
the  definition  which  the  court  did  give  is  incorrect" 

To  the  first  of  these  claims  we  cannot  accede.  The  standard  or 
test  to  be  applied  in  reaching  the  decision  as  to  whether  testament- 
ary capacity  existed  in  any  given  case  is  always  matter  of  law, 
and  for  the  court  to  determine.  It  has  been  stated,  as  matter  of 
law,  by  this  court,  in  many  cases.  Thus,  in  Oomstock  v.  Society^ 
(8  Conn.  254,  264),  the  charge  to  the  jury  was:  "If  the  devisor 
knew  what  she  was  about,  knew  the  consequences  of  what  she  was 
doing — if  she  had  sufficient  capacity  to  make  any  contract, — she 
might  make  a  valid  will."  Concerning  such  charge  this  courtsaid  : 
"Tliere  may  be  some  difficulty  in  fixing  a  standarl.  The  question 
for  the  jury  was  whether  the  devisor  had  a  sound  and  disposing 
mind.  Although  the  charge  may  not  add  much  to  what  would 
occur  to  the  minds  of  discreet  men  on  that  subject,  yet,  if  no  im- 
proper direction  has  been  given,  I  think  there  should  be  no  new 
trial."  {Kinne  v.  Kinne^  9  Conn.  101,  102 ;  Dunham's  Appeal^  27 
id.  192;  SL  Legera  Appeal,  34  id.  434,  448,  449;  AppeaX  of 
Richmond,  59  id.  226,  244,  245,  22  Atl.  82.)  That  delusion  on 
some  subjects  is  v\ot  perse  incompetency,  was  held  in  Dunham^s 
Appeal  {supra\  as  matter  of  law.  What  is  delusion,  and  when  it 
would  constitute  incompetency,  is  manifestly,  equally  a  matter  of 
law.  Hale  v.  HiUs  (8  Conn.  89,  43).  where  it  is  held  that  the  right 
use  of  reason,  and  not  knowledge  of  what  a  person  is  doing,  is  the 
test  of  competency.  In  MUls  Appeal  (44  Conn.  484,  486),  it  is 
said  :  *'  One  form  of  mental  incapacity  is  insanity  ;  and  a  prominent 
and  the  most  usual  symptom  of  insanity  is  delusion."    Coui-tscon- 
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stantlj  uae  the  expression.  In  Dun/uims  Appeal  (27  Conn.  201),  the 
language  is :  "  The  trite  subject  of  insane  delusion."  What  is 
meant  by  the  expres^-^ion  used  by  the  courts  is  surely  for  the  courts 
to  say,  and  courts  in  other  jurisdictions,  as  well  as  standard  legal 
writers,  have  often  said.  Tlius,  in  Taylor  v.  Trich  (165  Pa.  St. 
686,  601,  SO  Atl.  1053,  decuded  in  1895),  the  definition  given  in 
Redfield  on  Wilhj  (67)  is  approved,  namely,  that  delusion  is 
^*a  creature  purely  of  the  imagination,  such  as  no  sane  man  could 
believe."  In  Haines  v.  Hayden  (95  Mich.  332,  354, 54  N.  W.  911, 
917,  decided  in  1893),  the  following  language  of  the  trial  court  in 
the  charge  to  the  jury  was  approved :  "A  person  persistently  be- 
lieving supposed  facts  which  have  no  real  existence,  against  all 
evidence  and  probability,  and  conducting  hiniself  upon  an  assump- 
tion of  their  existence,  is,  so  far  as  such  facts  are  concerned,  under 
an  insane  delusion." 

But  the  principal  question  on  this  branch  of  the  case  remains : 
Was  the  definition  which  the  court  gave  correct?  Were   the   in- 
structions on  this  subject,  taken  as  a  whole,  what  the  law  requires 
that  they  should  be, — accurate,  appropriate,  sufficient ;  calculated 
to  lead,  guide,  and  direct  the  jury  in  their  deliberations  and  to  tlieir 
conclusions  ?     The  appellants  most  earnestly  insist  that  the  defini- 
tion made  and  the  instructions  given  were  incorrect,  and  calculated 
to  mislead  and  to  prejudice  their  (the  appellants')  case.     It  is  said, 
first,  that  the  term  "insane  delusion,"  in  the  sense  in  which  it  bears 
upon  questions  involving  testamentary  capacity,  is  not  susceptible 
of  precise  definition.     This  is  doubtless  true  to  the  extent  to  which 
the  same  statement   would  be  accurate  if   made  concerning  many 
other  terms,  expressions,  and  things,  which,  nevertheless,  courts  are 
constantly  called    upon    to,  and   do,  give   instructions   upon   and 
definitions  of;  such  as  "reasonable  care,"  "reasonable  doubt,"  and 
even  of  the  term  "  testamentary  capacity  "  itself,  and  what  consti- 
tutes it,  either  in  general  or  as  applied   to  a   particular   case.     Of 
course,  in  giving  such  instructions  where  "precise  "definitions are 
impossible,  only   such  an   approach   to    precision   as  is   possible 
IS  required.     What   that    is   concerning  one  term, — "  reasonable 
doubt," — which   equally   illustrates  it  as  to  other  expressions,  ap- 
pears fully  in  an  extended  note  to  the  case  of  Burt  v.  i^ate  ([Miss.] 
48    Am.    St.    Rep.   566,  S.  C.    16    South.    342),    where    a    very 
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great  number  of  cases  upon  the  subject  are  referred  to.  It  is  also 
well  illustrated  as  to  **  testamentary  capacity  "  and  ^* dementia**  by 
the  language  used  by  the  late  Chief  Justice  Seymour  in  a  charge 
to  a  jury,  reported  in  the  appendix  of  39  Conn,  (691,  595,  Slate  v. 
Richards)^  quoted,  approved,  and  applied  in  Appeal  of  Richmond 
(59  Conn.  242,  243,  22  Atl.  84)  :  **  If  the  prisoner's  perception  of 
consequences  and  effects  was  only  such  as  is  common  to  children 
of  tender  years,  he  ought  to  be  acquitted."  Concerning  this  kind 
of  definition  by  analogy  and  illustration  (which  surely  has  prece- 
dent  in  the  sacreJ  scriptures,  and  ^^confirmation  strong  as  proof  of 
Holy  Writ  "),  we  said  in  Appeal  of  Richmond  :  "  It  may  be  correct, 
as  the  appellees  claim,  that  there  is  no  such  thing  as  an  average 
child,  and  that  the  mind  and  memory  of  a  child  is  incapable  of 
perfect  measurement  This  is  true  of  almost  any  standard.  It 
would  be  true  of  the  standard  which  the  law  prescribes  for  the 
determination  of  reasonable  care  and  prudence.  It  is  nevertheless 
true  that  such  a  comparison  carries  with  it,  to  an  ordinary  appre- 
hension, a  greater  approximation  to  certainty  than  any  general  and 
abstract  statement." 

Viewed  in  the  light  of  the  above  considerations,  we  think  the 
language  of  the  charge  of  the  trial  court  of  which  the  appellants 
complain  is  not  justly  open  to  the  criticism  made  upon  it;  that  the 
statements  that  ''an  insane  delusion  is  a  false  belief,  for  which 
there  is  no  reasonable  foundation,  and  which  would  be  incredible 
under  the  given  circumstances  to  the  same  person  if  of  sound  mind, 
and  concerning  which  the  mind  of  the  decedent  was  not  open  to 
permanent  correction,  through  evidence  or  arguments,"  and  that  it 
is  only  where  **  false  beliefs  are  such  as  a  reasonable  man  would 
not,  under  the  circumstances,  entertain,  that  they  become  insane 
delusions,"  are  as  accurate  as,  in  the  nature  of  things  and  of  lan- 
guage, could  reasonably  be  expected  or  justly  required.  We  think 
that,  standing  alone,  these  instructions  could  not  have  prej.udiced 
the  appellants,  and  that  when  taken,  as  they  should  be,  in  connec- 
tion with  other  portions  of  the  charge  upon  the  subject  of  capacity, 
the  law  bearing  upon  that  part  of  the  case  was  fully,  clearly  and 
unexceptionably  presented  to  tl»e  jury.  The  court,  in  addition  to 
the  language  above  quoted,  further  said,  among  other  things,  not 
detached  from,  but  in  connection   with,  and  as  part  of,  the  state* 
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xnent  from  which  the  appellants  quote  the  language  to  which  they 
object ! 

"  From  what  has  been  said,  it  will  be  seen  that  a  person  may  be 
of  testamentary  capacity  though  he  be  at  the  time  physically 
weak,  and  suflfering  from  disease,  and  his  memory  be  affected 
thereby.  He  may  be  competent  to  make  a  v^ill,  though  he  has 
not  mental  capacity  sufficient  for  the  management  or  transaction 
of'  business  generally,  and  though  he  is  not  mentally  capable  of 
making  and  digesting  all  the  paiis  of  a  contract  He  may  be 
capable  of  making  a  will  although  his  mental  powers  have  not 
their  original  vigor,  and  his  intellectual  faculties  have  lost  some 
of  their  strength.  But  while  this  is  true,  and  it  does  not  follow 
necessarily  from  the  proved  existence  of  these  conditions,  that  a 
testator  is  not  of  *  sound  mind,'  as  the  law  understands  that  term, 
yet  these  conditions,  facts  and  phenomena  are  mattei's  to  be  con- 
sidered  and  weighed,  and  may  be  very  significant  and  important  as 
showing,  or  tending  to  show,  by  themselves  or  in  connection  with 
other  testimony,  mental  unsoundness  or  incapacity.  In  this  con- 
nection I  ought  to  add  some  more  specific  observations  con- 
cerning the  relations  of  insanity  or  kindred  states  to  testa- 
mentary capacity.  It  goes  without  saying,  of  course,  that 
one  who  is  insane  or  imbecile  cannot  make  a  valid  will,  and 
that  a  will  which  is  the  product  of  insane  delusions  enter- 
tained by  the  testator  cannot  stand.  The  law,  however,  recog- 
nizes, what  are  matters  of  common  knowledge,  that  insanity, 
mental  aberration,  and  mental  incapacity  assume  quite  different 
phases  in  different  persons  or  under  different  conditions;  that 
not  infrequently  it  is  a  permanent  or  incurable  condition,  as, 
for  instance,  in  the  case  of  imbeciles  and  confirmed  lunatics;  that 
in  other  instances  it  is  a  temporary  and  transient  state  of  mind,  pro- 
duced by  sickness,  injury,  the  use  of  intoxicants,  noxious  drugs, 
and  other  causes,  apparent  or  unapparent;  that  sometimes  the  in- 
dividual has  alternating  periods  of  mental  soundness  and  unsound- 
ness, the  periods  of  unsoundness  being  more  or  less  frequent,  and 
more  or  less  lengthy ;  that  sometimes  a  person  generally  insane 
has  laicid  intervals,  when  the  mind  becomes  clear,  and  there  is  a 
temporary  reversion  to  mental  capacity.  The  rule  is  that  when 
the  mind  is  sound,  when  the  insane  or  impaired  condition  has 
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passed  away,  when  the  person  is  enjoying  a  lucid  interval,  the 
power  to  make  a  will  exists,  assuming,  of  course,  that  in  other  re- 
spects the  testator  has  the  degree  of  mental  capacity  which  I  have 
described  to  you.  One  who  is  not  insane  generally  may  have  insane 
delusions  or  hallucinations.  He  may  have  a  delusion  or  delusions 
as  to  one  or  more  subjects,  and  be  sane  and  wholly  rational 
as  to  others.  Such  delusions  entertained  by  a  testator  might  be 
such  as  not  to  affect  in  any  way  his  capacity  to  make  a  will,  or 
to  transact  ordinary  business  and  the  affairs  oi  life.  They  might 
be  such  that  they  would  in  no  way  influence  the  testamentary  act^ 
or  have  any  bearing  upon,  or  affect,  the  provisions  of  the  will 
attempted  to  be  mada  In  such  case,  if  the  testator  possessed 
testamentary  capacity  in  all  other  respects,  the  will  would  be  valid^ 
notwithstanding  the  existence  of  the  delusions.  On  the  other 
hand,  if  the  insane  delusion  or  delusions  entertained  were  such 
that  they  would  in  any  way  enter  into  or  affect  the  testator's  act 
in  making  his  will,  or  in  any  way  influence  its  provisions  so  that 
the  instrument  would  be  in  any  respect  the  product  of  the  insane 
delusion  or  delusions,  and  not  of  the  testaU)r  s  sound  mind,  the 
will  thus  produced  would  not  be  a  good  will.  But,  after  all  has 
been  said  upon  this  subject,  there  is  no  rule,  I  fancy,  more  clear, 
more  intelligible,  more  easy  of  practicable  application  to  all  man- 
ner of  oases,  and  no  explanation  more  enlightening,  than  is  con- 
tained in  the  simple  test  I  first  gave  to  you,  to  wit,  that  one  who 
at  the  very  time  he  undertakes  to  make  a  will  is  possessed  of 
sufficient  intelligence  and  memory  to  fairly  and  rationally  know 
and  comprehend  the  effect  of  what  he  is  doing,  the  nature  and 
condition  of  his  property,  who  are  or  should  be  the  natural  objects 
of  his  bounty,  and  his  relations  to  them,  the  manner  in  which  he 
wishes  to  distribute  his  estate  among  or  withhold  it  from  them, 
and  the  scope  and  bearing  of  the  will  he  is  making,  has  testa- 
mentary capacity  ;  that  is,  the  power  to  make  a  will.  So,  gentle- 
men, if  Dr.  Hoadley,  at  the  time  he  sat  down  to  execute  the  instru- 
ment before  you,  possessed  this  degree  and  kind  of  mental  ca- 
pacity, he  was  competent  to  make  a  will ;  and  he  was  thus  com- 
petent, no  matter  what  his  mental  condition  may  have  been  at 
times  previous  or  times  subsequent  His  mental  conditions  both 
t>efore  and  after,  the  character  of  any  attacks  of  mental  unsound^ 
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ness,  their  darations  or  frequency,  the  nearness  of  any  to  the  date 
of  the  will,  the  appearance  of  his  recoveries,  the  existence  of  any 
insane  delusions,  and  all  such  facts,  are  to  be  considered  in  so  far 
as  they  may  throw  light  on  his  then  condition,  and  they  may  be 
important  subjects  for  consideration;  and  they  are  to  be  con- 
sidered in  the  light  of  any  presumption  of  a  continuance  or 
recurrence  of  insane  conditions  which  may  reasonably  be  drawn 
from  the  case  and  its  history.  But  the  ultimate — the  controlling 
— question  is  as  to  his  condition  when  he  executed  this  instru- 
ment which  purports  to  be  his  will,  at  that  very  time,  and  none 
other.  So,  where  the  claim  is  made  of  incapacity  or  mental  un- 
soundness arising  from  the  existence  of  insane  delusions,  the 
question  is :  Did  the  delusion  or  delusions  exist  with  the  testator 
at  the  very  time  of  the  execution  of  the  will,  and,  thus  existing, 
affect  or  influence  his  action,  so  that  the  will  was  the  product  of 
them,  and  therefore  different  from  what  it  would  otherwise  have 
been  ?" 

The  appellants'  final  reason  of  appeal  is  thus  stated:  "The 
court  further  erred  in  its  presentation  of  the  case  to  the  jury  in  the 
following  particular :  Because  the  charge  of  the  court,  taken  as  a 
whole,  is  not  a  full  and  fair  presentation  of  their  claims  made  on 
the  trial  of  the  cause,  nor  of  the  questions  of  law  involved  therein.'^ 
Concerning  this  "reason,"  the  proponents  say,  and  truly,  that  it 
is  in  violation  of  the  rules  of  this  court;  biing  a  mere  general 
assignment  of  alleged  error,  which  does  not  purport  to  review  any 
specific  action  of,  or  question  made  in,  or  decided  by,  the  court 
below.  But,  notwithstanding  this,  we  have  carefully  examined 
the  charge  in  the  light  of  the  real  criticism  made  upon  it  by  the 
appellants,  as  defined  and  shown  in  their  brief  and  the  oral  argu- 
ments in  its  support,  which  is  that  it  is  partial  and  strongly  argu- 
mentative  for  the  appellees.  But  we  cannot  think  this  is  so.  On 
the  other  hand,  it  has  impressed  us  as  singularly  able  and  entirely 
fair.  We  detect  nothing  to  indicate  that  the  court  did  not  do  full 
and  equal  justice  to  the  claims  of  both  parties,  and  certainly 
nothing  to  show  that  it  exceeded  the  limits  of  its  power,  as  de- 
clared by  this  court  in  such  cases  as  Baptist  Church  v.  House  (21 
Conn.  167);  Morehouse  v.  Bemson  (59  id.  392,  22  Atl.  427);  &tchel 
V.  Kitngwin  (57  Conn.  478,  478,  18  AtJ.  694);  J^te  v.  Home  (64 


352  PROBATE  REPORTS  ANNOTATED. 

Conn.  329,  30  Atl.  57);  StaUv.  Smith  (65  Conn.  283, 81  AtL  206). 
There  is  no  error.     The  other  judges  concur. 


Note.— INSANE  DELUSION  AS  AFFECTING  TESTAMENTARY 

CAPACITY. 

What  is  an  insane  dehision?  Sir  John  Nicholl  in  the  celebrated  case  of  Dev 
▼.  Clark  (8  Add.  Eccl.  79),  defined  "insane  delusions"  in  these  words: 
"  Wherever  the  patient  ouce  conceives  something  extravagant  to  exist,  which 
still  has  no  existence  whatever  but  in  his  own  heated  imagination,  and  wherever 
Bt  the  same  time,  having  so  conceived,  he  is  incapable  of  being,  or  at  least  of 
being  permanently,  reasoned  out  of  the  conception,  such  a  patient  is  said  to  be 
under  a  delusion  in  a  peculiar,  half  technical  sense  of  the  term,  and  the  absence 
or  presence  of  delusion,  so  understood,  forms  in  my  judgment  the  true  and 
only  test  or  criterion  of  present  or  absent  insanity."  In  Boughton  v.  Kniirht 
(6  Moak,  Eng.  Rep.  862).  Sir  John  Hannen  adopted  this  definition,  and  ex* 
pressed  the  belief  that  it  would  solve  most  if  not  all  of  the  difficulties  which 
arise  in  investigations  of  this  kind.  In  Banks  v.  Goodfellow  (L.  R.,  6  Q.  B. 
660),  CocKBURN,  Ch.  J.,  says:  "When  delusions  exist  which  have  no 
foundation  in  reality,  and  spring  only  from  a  diseased  and  morbid  condition 
of  the  mind,  to  that  extent  the  mind  must  necessarily  be  taken  to  be  unsound." 
Chief  Justice  Denio  said :  **  If  a  person  persistently  believes  supposed  facts 
which  have  no  real  existence  except  in  his  perverted  imagination,  and  against  all 
evidence  and  probability,  and  conducts  himself,  however  logically,  upon  the  ' 
assumption  of  their  existence,  he  is,  so  far  as  they  are  concerned,  under  a  morbid 
delusion  ;  and  delusion  in  that  sense  is  insanity."  (Ameri  an  Seamen's  Friend 
Soc.  V.  Hopper,  88  N.  Y.  624.  See,  also,  11  Am.  <&  Eng.  Encyclop.  Law, 
107,  title  Insanity.)  The  belief  of  facts  which  no  rational  person  would  have 
believed  is  insane  delusion.  (1  Wms  Exrs.  35;  1  Redf.  Wills,  71).  And  in  a 
later  case,  Middleditch  v.  Wiiliums  (45  N.  J.  Eq.  726,  4  L.  R.  A.  738),  Van 
Fleet,  vice-ordinary,  said  that  "accordino:  to  these  definitions,  it  is  only  a 
delusion  or  conception  which  springs  up  spontaneously  in  the  mind  of  a  testa- 
tor, and  is  not  the  result  of  extrinsic  evidciceof  any  kind,  that  can  be  regarded 
as  furnishing  evidence  that  his  mind  is  diseased  or  unsound  ;  in  other  words, 
that  he  is  subject  to  insane  delusions.  If,  without  evidence  of  any  kind,  he 
imagines  or  conceives  something  to  exist  which  does  not  in  fact  exist,  and 
which  no  rational  person  would,  in  the  absence  of  evidence,  believe  to  exist, 
then  it  is  manifest  that  the  only  way  in  which  his  irrational  belief  can  be 
accounted  for  is  that  it  is  the  product  of  mental  disorder.  Delusions  of  this 
kind  can  be  accounted  for  upon  no  reasonable  theory  except  that  they  are  the 
creations  of  the  mind  in  which  they  originate." 

In  Middleditch  v.  Williams  (45  N.  J.  Eq.  735).  the  chancellor  said  :  "  Believ- 
Ing,  as  I  do,  that  these  manifestations  are  correctly  described  by  Vice  Chan- 
cellor GiFPORD  in  Lyon  v.  Home  (L.  R.,  6  Eq.  655),  when  he  called  them 
'mischievous  nonsense,  well  calculated  on  the  one  hand  to  delude  the  vain,  the 
weak,  the  foolish  and  the  superstitious,  etc.,'  still  it  seems  to  me  to  be  entirely 
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clear  that  it  cannot  be  said  that  a  person  who  does  believe  in  their  reality  is. 
because  of  such  belief,  of  unsound  mind  or  subject  to  an  insane  delusion.  No 
court  has  yet  so  held." 

In  Re  Cole's  Will  (49  Wis.  181),  Lton,  J.,  said:  **  It  must  be  conceded  that 
the  belief  of  the  deceased  in  respect  to  the  unchastity  of  his  wife,  persisted  in 
as  it  was  without  evidence  to  support  it,  and  against  all  reasonable  probabilities 
of  its  truth,  looks  very  much  like  insane  delusion.  Yet  it  is  not  necessarily 
so,  observation  teaches  us  that  there  is  a  very  large  class  of  people,  whose  sanity 
Is  undoubted,  who  are  unduly  jealous  or  suspicious  of  others,  and  especially  of 
those  closely  connected  with  them,  and  who  upon  the  most  trival,  even  whim- 
sical, grounds,  will  wrongfully  impute  the  worst  motives  and  conduct  to  those 
In  whom  they  ought  to  confide.  This  insanity,  which  is  developed  in  a  great 
variety  of  forms,  is  altogether  too  common,  and  too  many  persons  confessedly 
sane  are  to  a  greater  or  less  extent  afflicted  with  it,  to  justify  us  in  saying  that 
because  the  deceased  was  so  afflicted  he  was  insane  or  the  victim  of  insane  de- 
lusion. The  line  between  the  unfounded  and  unreasonable  suspicions  of  a  sane 
mind  (for  doubtless  these  are  such)  and  insane  delusions  is  sometimes  quite  in* 
distinct  and  difficult  to  be  defined."  Nor  is  it  enough  that  a  delusion  may  have 
existed,  but  its  connection  with  the  will  must  be  made  manifest,  and  shown 
to  have  influenced  its  provisions,  before  the  will  can  be  set  aside  and  declared 
void 

"  The  correct  principle  is,  that  whenever  a  person  imagines  something  ex- 
travagant to  exist,  which  really  has  n6  existence  whatever,  a  id  he  is  incapable 
of  being  reasoned  out  of  his  false  belief,  he  is  in  that  respect  insane;  and  if  his 
delusion  relates  to  bis  property,  he  is  then  incapable  ofmaking  a  will.*'  (Benoist 
▼.  Murrin.  68  Mo.  807,  323.) 

Mr.  Justice  Qribr  once  charged  a  jury  in  the  case  of  a  will  produced  by  a 
testator  of  this  description:  "  His  mind,"  says  the  court,  "  was  generally  ex- 
cited on  a  particular  subject — his  park  property.  He  was  very  stingy,  and  set 
a  high  value  on  his  rights  of  property.  But  it  is  no  evidence  of  any  menial  de- 
lusion that  he  thought  this  seizure  of  his  property  without  his  consent  a  high- 
handed exercise  of  power,  etc.  That  it  became  his  hobby,  made  him  very 
troublesome,  and  a  bore  to  all  his  acquaintances  and  friends  is  of  no  import- 
ance at  all  in  the  matter  trying  before  you  if  he  retained  his  memory  and  his 
usual  shrewdness  in  the  management  of  all  his  other  concerns.  Many  a  man 
has  some  hobby,  and  may  ride  it  very  much  to  the  annoyance  of  others  and 
yet  be  perfectly  capable  of  managing  his  own  affairs  and  disposing  of  his  prop- 
erty by  deed  or  will."    (Turner  v.  Hand,  3  Wall.  Jr.  120.) 

In  the  leading  case  of  The  Seaman's  Friend  Society  v.  Hopper  (33  N.  Y. 
624),  Judge  Denio,  in  delivering  the  opinion  of  the  court,  enunciates  the  prin- 
ciple governing  this  class  of  cases,  in  cleiir  and  forcible  manner  as  follows : 
"  Setting  aside  cases  of  dementia,  or  loss  of  mind  and  intellect,  the  'rue  test  of 
insanity  is  mental  delusion.  If  a  person  persistently  believes  supposed  facts 
which  have  no  real  existence  except  in  his  perverted  imagination,  and  against 
all  evidence  and  probability,  and  conducts  himself,  however  logically,  upon 
the  assumption  of  their  existence,  he  is,  so  far  as  they  are  concerned,  under  a 
morbid  delns;ion.  and  delusion  in  that  sense  is  insanity.  Such  a  person  is  es- 
VoL.  11-45 
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sentially  mad  or  insane  on  those  subjects,  though  on  other  subjects  he  may 
reason,  act  and  speak  like  a  sensible  man.  If  the  deceased  *  *  *  was  un- 
consciously laboring  under  a  delusion  as  thus  defined,  in  respect  to  his  wife 
and  hi3  family  connections,  who  would  have  naturally  been  the  objects  of  his 
testamentary  bounty  when  he  executed  his  will,  or  when  he  dictated  it,  *  *  * 
and  the  court  can  see  that  its  dispository  provisions  were,  or  might  have  been, 
caused  or  affected  by  the  delusi  >n,  the  instrument  is  not  his  will,  and  cannot 
be  supported  as  such  in  a  court  of  justice.  The  conduct  and  designs  which 
he  imputed  to  his  wife  and  relations  were  such  as,  upon  the  assumption  of  their 
existence,  should  have  justly  excluded  them  from  all  share  in  the  succession  of 
his  estate." 

In  Ware  v.  Ware  (8  Me.  42).  the  appellant  (contestant)  requested  the  court 
to  instruct  the  jury  that,  if  an  illusion  was  fixed  upon  the  mind  of  the  testator 
as  a  reality,  for  months  before  and  up  to  the  time  of  the  execution  of  the  will, 
and  ills  conduct  was  at  any  time  influenced  by  such  illusion,  he  was  not  of  sane 
mind.  *  *  •  •  A.nd  that  if  he  really,  for  months  before  and  up  to  the  time  of 
executing  the  will,  believed  that  he  was  repeatedly  visited  by  a  superhuman  be- 
ing whom  he  saw,  felt,  heard  and  conversed  with,  then  he  was  not  of  sane  mind. 
The  instruction  was  refused,  and  on  appeal,  Mbllbn.  C.  J.,  said:  "  The  ques- 
tion of  sanity  often  depends  on  a  multitude  of  circumstances,  various  and  min- 
ute, peculiar  and  contradictory,  and  whera  lights  and  shades  are  sometimes  al- 
most lost  in  each  other.  Besides  it  is  perhaps  almost  impossible  for  a  judge 
to  draw  any  certain  divisional  line,  and  present  it  beforehand  for  the  regula- 
tion of  the  jury.  The  line  of  separation  between  the  powers  and  provinces  of 
court  and  jury,  in  the  decislou  at  such  cases,  we  apprehend  it  is  also  equally 
difficult  to  draw.  *  *  *  In  addition  to  these  remarks,  we  would  observe 
that  the  authorities  sanction,  in  clear  language,  the  course  pursued  on  the  trial 
of  this  cause.  Starkie  (vol.  8,  p.  1707),  says,  The  question  of  sanity  is  so  pecu- 
liarly a  question  of  fact  for  the  decision  of  a  jury,  that  a  will  of  real  estate  can- 
U(»t  be  set  aside  in  equity  with  mt  being  first  tried  at  law  on  an  issue  of  deoiaa- 
vit  td  non.'  ** 

In  Nichols  v.  Binns  (1  Sw.  &  Tr.  239),  Sir  C.  Crbswbll  said  :  "Where  a  per- 
son is  laboring  under  an  insane  delusion,  his  sanity  is  to  be  tested  by  directing 
his  attention  to  the  subject-matter  of  the  delusion  ;  but  where  he  is  afflicted 
with  habitual  insanity  without  delusions,  his  sanity  is  to  be  tested  by  his  an- 
swers to  questions,  his  apparent  recollection  of  past  transactions,  and  Irs  rea- 
soning justly  with  regard  to  them,  aqd  with  regard  to  the  conduct  of  individuals  ' 

This  doctrine  is  not  uniform.  Some  cases  have  held  that  an  insane  delusion' 
on  one  subject  was  sufficient  evidence  of  lack  of  testamentary  capacity  to  avoid 
a  will  made  by  one  shown  to  have  been  subject  to  such  delusion,  whether  it 
api)eared  to  have  influenced  the  particular  dispositions  of  property  complained 
of  or  not.  (See  Waring  v.  Warin?.  6  Moore,  P.  0.  349;  Smith  v.  Tebbitt, 
L.  R.  1  Prob  &  Div.  398.) 

Ttiese  cases,  however,  have  not  received  the  approval  of  either  the  English 
or  American  courts,  aad  the  opposite  doctrine  has  prevaiU^.  Consequently 
an  insane  delusion  on  such  subjects  a<«  witchcraft,  Hpiritualism  or  spectral  or 
supernatural  influences  of  any  kind  will  r  ircly  justify  the  setting  aside  of  the 
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win  of  one  entertaioiog  such  deluaion  (Nole  to  Middleditch  ▼.  Williama 
[N.  J.].  4  L.  R.  A.  738  ;  Re  Bonnrd's  Wili.  16  Abb.  Pr.  184 ;  Addington  ▼. 
WilsoD,  5  Ind.  189.) 


Vandiveb  ei  al.  vs.  Vandiver. 

[Supreme  Court  of  Alabama,  May  26,  1897  ;  22  St.  Rep.  154.] 

CoNSTRUcrrioN  of  wills — Uncertainty — Adverse  possession 

— Color  op  title 

1.  Where  a  case  of  latent  ambiguity  is  developed  in  a  descriptive  portion  of  a 

devise,  resort  may  be  had  to  extraneous  evidence  in  order  to  show  the 
testator's  meaning. 

2.  The  phrase  "  I  want  ray  place  rented  and  divided  among  the  heirs  of  this, 

my  last  will  and  testament "  must  be  taken  in  connection  with  all  other 
provisions  of  the  instrument,  and  should  not  be  so  interpreted  as  to  defeat 
an  unequivocal  devise  made  in  a  previous  recital  of  the  will. 

8.  In  an  action  of  ejectment,  it  is  competent  to  admit  in  evidence,  along  with 
•  the  testimony  of  the  surveyor,  the  plat  of  the  land  surveyed  by  him. 

4.  A  charge  by  the  presiding  judge  that  is  merely  objectionable  as  being  argu« 
mentative  will  not  effect  a  reversal  of  the  case. 

Appeal  from  an  order  of  the  Circait  Coart  entered  at  a  term 
held  in  and  for  the  county  of  Cherokee: 

Hon.   J.  A.  BiLBRO,  Presiding  Judge, 

Statutory  ejectpient  by  Jane  C.  Vandiver  against  John  H. 
Vandiver,  administrator  de  bonis  non  of  the  estate  of  Ambrose 
P.  Vandiver,  deceased,  and  one  Middlebrooka  From  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

It  was  shown  that  the  plaintiff  was  the  wife  of  Ambrose  Vandiver, 
and  lived  with  him  at  the  time  of  hLs  death,  that  he  died  testate, 
and  that  his  will  had  been  duly  probated.  In  this  will  there  was 
contained  the  following  provision :  "  I  give  all  the  upland  and 
thirty  acres  in  the  bottom  until  death  of  my  wife,  J.  G  Vandiver: 
and,  last  of  all,  I  hereby  constitute  and  appoint  my  son,  Whitfield 
Vandiver,  to  be  my  executor.  I  want  the  place  rented  out 
and  divided  among  the  heirs  of  this,  my  last  will  and  testament" 
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This  will  was  introduced  in  evidence  against  the  objection  and  ex 
ceptions  of  the  defendant     It  was  shown  that  while  Whitfield 
Vandiver,  who  was  named  as  executor  of  the  will,  was  in  pos- 
session of  the  property  of  the  estate,  the  plaintiff  brought  an  action 
of   ejectment    for  the  lands  in  controversy,  together  with  other 
lands,  against  him,  and  recovered  a  part  of  the  lands  sued  for,  but 
failed    to  recover  the  lands  involved  in  this   controversy.     The 
county  surveyor,  as  a  witness  for  the  plaintiff,  testified  that  he,  as 
county  surveyor,  surveyed  the  land  sued  for,  and  made  a  plat  of 
it  at  the  time  of  making  the  survey,  and  that  he  knew  the  plat  to 
be  correct     Thereupon  the  plaintiff  offered  the  plat  in  evidence  as 
a  diagram  of  the  lands  sued  for.     The  defendant  objected  to  the 
introduction  of  the  plat  in  evidence,  because  it  was  irrelevant  and 
incompetent  evidence,  and  because  the  defendant  had  no  notice  of 
the  survey  upon  which  it  was  based  and  from  which  it  was  made. 
The  court  overruled  the  objection,  and  allowed  the  plat  to  be  in- 
troduced in  evidence,  and  to  this  ruling  the  defendant  duly  excep- 
ted.    A  large  number  of  witnesses  for  plaintiff  testified  that  they 
were  acquainted  with  the  lands  in  controversy,  and  that  in  their 
opinion  they  were  uplands ;  and  some  of  them  testified  that  deceased 
had  rented  them  as  uplands,  and  during  his  lifetime  spoke  of  them  as 
uplanda     Some  of  said  witnesses  admitted  that  said  lands  might  be 
called  "  second  bottom  "  or  "bench  "  landa  Plaintiff's  witness  Henrv 
Watson  testified  that  he  was  one  of  the  witnesses  to  the  will,  and 
was  present  and  saw  deceased  sign  it     This  witness  wa-^  asked  by 
plaintiff  ''  to  state  what,  if  anything,  deceased  said  about  the  lands 
in  controversy  at  the  time  he  signed  the  will."     To  this  question 
the  defendant  objected  because  it  was  illegal,  because  it  was  irrele- 
vant and  sought  to  enlarge  the  provisions  of  the  will,  because  it 
sought  to  contradict  the  will,  and  because  it  was  incompetent 
The  court  overruled  defendant's  objections,  to  which  action  and 
ruling  of  the   court  the  defendant  then  and  there  duly  and  sepa- 
rately excepted.     Witness  answered  that  "  deceased    said    at  the 
time  of  executing  the  will,  and  just  before  he  signed  it,  in  answer 
to  a  question  asked  by  my  father,  A.  Watson,  that  he  considered 
all   upland,  to   the  Wester   lease."     The    defendant    moved   the 
court  to  exclude  this  answer  of  said  witness,  on  the  several  grounds 
assigned  against  tlie   said   question  eliciting  said   answer.     The 
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court  overruled  said  motion  of  defendant,  and  permitted  said 
answer  of  said  witness  to  remain  with  the  jury,  to  which  action 
and  ruling  of  the  court  the  defendant  then  and  there  duly  ex- 
cepted. A.  Watson,  a  witness  for  the  plaintiff,  testified  to  the  same 
facts  as  did  Henry  Watson.  The  plaintiff's  evidence  showed  that 
the  Wester  lease  extended  to  the  line  shown  by  the  survey  made 
by  the  county  surveyor.  The  defendant  testified  that  the  lands 
sued  for  were  what  are  known  as  "  second  bottom  "  or  *'  bench  '* 
lands,  and  were  not  what  are  known  as  "  uplands."  A  number  of 
witnesses  for  the  defendant  testified  to  the  same  fact,  and  that  they 
had  known  the  lands  for  a  long  time,  and  that  they  were  always 
called  "second  bottom  lands."  Among  other  instructions  given 
by  the  court  to  the  jury  in  its  oral  charge  was  the  following :  "  (1) 
The  leading  question  in  this  case  is,  what  did  the  testator  intend 
by  the  word  *  uplands'  in  the  will,  where  the  same  appears  in  the 
bequest  to  the  plaintiff?  "  It  is  unnecessary  to  set  out  in  detail 
the  charges  given  at  the  request  of  the  plaintiff,  and  those  refused 
to  the  defendant,  to  each  of  the  rulings  upon  which  the  defendant 
separately  excepted.  There  were  verdict  and  judgment  for  the 
plaintiff  The  defendant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  reserved. 

Mattheoos  A  Whiteside,  for  appellant 

J.  L,  Burnett,  for  appellee. 

MoCLELLAiff,  J.  —  The  devise  in  the  will  of  A.  F.  Vandiver, 
deceased,  of  all  his  "  upland  "to  his  wife,  Jane  C.  Vandiver,  is  not 
void  on  its  face  for  uncertainty.  Whatever  upland  the  testator 
owned,  or  whatever  of  his  land  it  can  be  shown  he  had  in  mind 
and  intended  to  dispose  of  by  describing  it  as  '*  upland,"  passes  to 
Mrs.  Vandiver  under  the  will.  There  being  evidence  tending  to 
show  that  he  owned  no  uplands,  strictly  so  called,  but  that  his 
lands  were  in  part  "  bottom  "  lands,  and  for  the  rest  "  second  bot- 
tom "  or  "  bench  "  lands,  a  case  of  latent  ambiguity  was  developed 
in  attempting  to  apply  his  will  to  the  subject  matter  with  which 
it  dealt;  and  it  was  entirely  competent  to  cure  this  ambiguity  by 
showing  that  he  regarded  second  bottom  or  bench  lands  as  up- 
lands, and  in  that  sense  employed  the  term  "  upland  "  in  his  will 
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Evidence  of  his  declarations  at  tlie  time  oi  making  his  will  waa 
properly  admitted  f6r  this  parpose.  (2  Am.  k  Eng.  Enc  Law 
[2d  eA],  29A) 

The  expression  in  the  will,  "  I  want  my  place  rented,  and  di- 
vided among  the  heirs  of  this,  mj  last  will  and  testament,"  must 
be  taken  in  connection  with  all  other  pix>visions  of  the  instrument, 
and  cannot  be  so  interpreted  as  to  defeat  the  unequivocal  devises 
made  by  the  will.  Its  meaning,  so  considered,  probably  is  that 
the  testator  desired  so  much  of  the  olace  as  had  not  been  specially 
devised  to  be  rented,  etc. 

The  court  did  not  err  in  admitting  in  evidence,  along  with  the 
testimony  of  the  surveyor,  the  plat  of  the  land  surveyed  by  him. 
This  plat  was,  not  offered  under  section  939  of  the  code,  nor  does 
it  depend  upon  that  section  for  its  competency ;  but  it  was  well 
received  as  a  part  of  and  proven  by  the  testimony  of  the  surveyor 
who  surveyed  the  land,  and  put  upon  this  paper  tbe  lines  of  his 
survey. 

Some  of  the  charges  given  by  the  court  might  have  been  prop- 
erly refused,  perhaps,  because  argumentative,  but  no  reversible 
error  was  committed  in  giving  any  of  them.  It  may  be  said  that 
the  leading  question  in  all  coses  which  involve  the  construction  or 
interpretation  of  a  will  is,  "  What  did  the  testator  intend  "  by  the 
language  he  employed  ?  And  certainly  the  leading  question  in 
this  case  was,  as  stated  by  the  court  in  its  oral  charge,  ''  What  did 
the  testator  intend  by  the  word  *  upland '  ?"  The  will  shows  title 
in  the  plaintiff  and  right  to  immediate  possession.  It  could  not 
possibly,  therefore,  show  color  of  title  in  the  defendant  Npr  was 
the  judgment  against  this  plaintiff  in  a  former  action  fortius  land, 
prosecuted  against  the  executor  of  the  will,  color  of  title  in  the 
defendant,  holding  as  administrator  de  bonis  non  with  the  will  an- 
nexed. The  charges  requested  by  defendant,  claiming  exemption 
from  liability  for  rent  beyond  a  year,  under  section  2706  of  the 
code,  were  properly  refused.  The  other  charges  refused  to  de- 
fendant were  bad,  under  the  views  we  have  expressed  as  to  the 
meaning  and  effect  of  the  wilL 

Affirmed. 
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In  Be  Cassel's  Estate. 

{Supreme  Court  of  PennsylvaDia.  March  1,  1897 ;  180  Pa.  St.  252,  36  Atl 

Hep.  744.] 

EXECUTOR^S  LIABILITY  FOR  A  MISTAKE  IN  ACCOUNTING. 

Where  executors  acting  in  entire  good  faith,  and  under  the  advice'  of  counsel, 
have  ignorantly  but  innocently  made  an  error  in  settling  their  accounts 
by  inserting  an  item  of  three  thousand  dollars  which  did  not  belong 
there,  and  where  it  further  appears  that  the  money  represented  by  this 
item  was  not  in  fact  received  by  the  executors,  but  remained  in  the  hands 
of  a  testamentary  trustee,  an  Appellate  Court  will  not,  years  after  the 
account  has  been  filed  and  confirmed,  disturb  the  settlement  so  made, 
particularly  when  it  appears  that  one  of  the  executors  has  died  since  the 
accounting. 

Appeal  from  an  order  of  the  Orphans*  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Montgomery. 

Hon.  H.  K.  Weand,  Presiding  Judga 

The  opinion  of  the  court  below  is  as  follows: 

"  Isaac  Cassel,  of  Towamencin  township,  Montgomery  county, 
Pa.,  deceased,  left  a  last  will,  etc.,  in  which  he  appointed  Abram 
Kulp  and  Christian  D.  Cassel  his  executors,  who  filed  a  joint  ac 
count,  which  was  confirmed  without  exception,  showing  a  balance 
due  the  estate  of  $4,475.76.  As  this  was  a  joint  account,  each 
executor  became  pnma  facte  liable  for  the  whole  amount 
{Young^s  Appeal,  99  Ps^.  St  74)  By  the  will,  it  was,  among 
other  things,  directed  as  follows :  '  And  all  my  estate  not  other- 
wise disposed  of  is  converted  into  money,  shall  be  equally  divided 
in  two  shares,  and  paid  as  follows,  viz. :  One  equal  share  to  the 
children  of  Eliztibeth  intermarried  with  Abram  Kulp,  said  Abram 
Kulp  to  take  chnrge  of  share,  and  pay  the  individual  shares  to 
the  children  of  Elizabeth  as  they  arrive  at  full  age,  without  inter- 
est. The  other  share  to  be  paid  to  the  children  of  my  daughter 
Lovina  Cassel,  dec<*ased,  late  the  wife  of  Christian  D.  Casael;  and 
the  said  Christian  D.  Cassel  to  take  charge  of  said  share,  and  pay 
the  individual  shares  to  the  children  of  Lovina,  deceased,  as 
they  arrive  at  full  age,  without  interest'     The  said  Christian  D. 
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Caflsel  13  now  deceased,  and  his  children  claim  that  they  have 
never  received  from  him  their  said  shares,  but  that  the  entire  bal- 
ance of   said  estate  went    into  the   hands  of   the  said   Abrain 
Kulp,  who  still  has  it     It  is  asked  that  an  order  may  be  made 
on  said  Kulp  compelling  him  to  pay  the  petitioners  their  sai<l 
sharea     Abram  Kulp,  in  his  answer,  *  denies  that  tlie  entire  bal- 
ance of  said  estate  came  into  his  hands,  and  alleges  that  Christian 
D.    Cassef,  respondent's  co-executor,  retained  himself  the    share 
that  was  coming  to  the  children  of  his  deceased  wife,  and  respond- 
ent had  no  control  over  the  same.*     This  answer,  standing  alone, 
would  be  insufficient  to  defeat  the  petition,  for  it  only  alleges  that 
Kulp  had  not  received  the  money,  but  the  filing  of  the  joint  ac- 
count fixes  his  liability,  unless  other  circumstances  relieved  him. 
If  he  actually  received  the  whole  fund,  he  can  only  discharge  him- 
self from  liability  by  showing  payment  to  the  trustee  who  was  to 
receive  it,  and  the  fact  that  Cassel  was  both  executor  and  trustee 
cannot  alter  the  case,  for  until  the  executors  have  done  some  act 
showing  that  the  fund  left  their  hands  as  executors,  and  passed  to 
them  as  trustees,  they  are  still  liable  in  the  former  capacity.     He, 
however,  claims  that  the  whole  fund  never  came  to  his  hands, 
and  that  half  of  it  was  retained  by  Gassel,  as  trustee  for  his  chil- 
dren.    If  this  is  correct,  the  petition   must  be  refused,  for  while, 
ordinarily,  it  is  quite  true  that  the  filing  of  a  joint  account  is  an 
admission  of  joint  liability  for  the  balance  in  hand,  yet  it  by  no 
means  follows  that  such  joint  liability  is  a  continuing  obligation, 
which  remains   fixed  and  established  as  a  judicial  decree,  and 
without  regard  to  subsequent  circumstances.     {Young^s  Appeal^ 
supra.)    In  the  case  cited,  three  executors  were  appointed  upon 
certain  trusts.     They  filed  a  joint  account  showing  a  cash  bal- 
ance in  their  hands.     One  of  them  never  had  any  of  the  estate  in 
his  hands,  and  on  the  insolvency  of  the  other  executor,  who  iiad 
the  fund,  the  estate  of  the  other,  under  the  circumstances  of  the 
case,  was  not  held  responsible. 

**  The  question  in  this  case  therefore  arises  as  to  whether  Kulp 
has  shown  such  a  condition  of  affairs  as  to  afford  him  relief.  The 
whole  difficulty  arises  from  the  fact  that  the  accountants  igno- 
rantly,  but  innocently,  included  in  their  settlement  of  Isaac  Cns- 
86^8  estate  that  which  did  not  belong  there.     Christian  D.   Gas- 
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Bel  was  the  owner  of  a  tract  of  land  subject  to  a  dower  fund  of 
$3,000,  payable  in  six  months  after  the  decease  of  Isaac  Cassel 
and  Elizabeth,  his  wife,  to  the  heirs  and  legal  representatives  of 
the  said  Isaac  Cassel.  After  the  decease  of  Cassel  and  wife^ 
Kulp  and  Cassel,  as  executor  of  Cassel,  Christian  D.  Cassel,  ad- 
ministrator of  Lovina  Cassel,  his  wife,  a  daughter  of  Isaao 
Cassel.  and  Isaac  R  Cassel  and  Salome  Ludwig,  children  of  Lo< 
vina  Cassel,  released  said  dower.  No  money  actually  passed,  the 
two  executors  agreeing  that  the  amount  should  be  included  as  part 
of  the  assets  of  the  estate  of  Isaac  Cassel,  deceased ;  and  this  ex- 
plains why  the  balance  as  shown  by  the  account  is  $4,475.76, 
whereas  only  $1,475.76  is  the  balance  after  deducting  credita 
which  actually  came  into  the  hands  of  the  executoni.  Under  the 
terms  of  the  will  each  executor  was  entitled  to  receive  one-half  of 
the  balance  as  tnistee  for  their  children,  and  an  account  was  then 
prepared  for  them  by  a  competent  scrivener,  and  a  settlement 
made.  If  Cassel  had  actually  paid  the  dower,  he  would,  as  trus- 
tee, immediately  be  entitled  to  demand  a  return  of  it  equal  to  one- 
half  of  the  balance  as  shown  by  the  account  Considering  this  aft 
useless,  they  agreed  to  the  settlement  as  stated ;  t.  e.  ns  if  the 
money  had  been  actually  paid,  and  by  the  settlement  divided  be- 
tween them.  Cassel  thus  received  the  full  share  due  him  as  a 
trustee  for  his  children.  This  left  Cassel  overpaid  by  $762.12,  for 
which  he  was  indebted  to  Kulp,  although  the  amount  agreed  upon 
was  $788.  To  secure  this,  with  other  money  due  Kulp,  he  gave 
the  latter  a  mortgage.  It  is  agreed  that  Kulp  thus  secured  hia 
own  claims  against  Cassel  by  releasing  the  dower,  and  thus  giving 
him  opportunity  to  secure  himself  by  a  lien.  As  we  discover  no 
evidence  of  fraud  in  the  case,  we  cannot  see  how  these  transac* 
tions  between  Kulp  and  Cassel  affecting  their  private  matters  have 
anything  to  do  with  the  case.  The  one  question  is:  Can  the  ar- 
rangement with  reference  to  the  dower  be  considered  just  as  if  the 
money  had  been  paid  over,  and  CasseFs  share  then  returned  to 
him?  If  it  was  part  of  Isaac  CasseUs  estate.  Christian  D.  Cas^ 
sel  had  as  much  right  as  Kulp  to  its  possession ;  and,  as  trustee, 
he  had  an  undoubted  right  to  receive  one-halL  In  this  proceed* 
ing  all  parties  are  treating  it  aa  properly  in  the  control  of  the  ex< 

ecutors  of  Isaac  R  Cassel,  and  in  fact  it  passed  to  the  same  per« 
Vol.  11—46 
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eons  aa  did  the  balance  under  the  will.  Kulp  and  Caasel  were 
brothers-in-law,  and  the  deoedent  evidently  had  great  confidence 
in  them,  as  appears  by  the  terms  of  the  wilL  Kulp  therefore  had 
no  reason  to  suppose  that  Cassel  would  be  unfaithful  He  had  no 
standing  to  ask  for  security,  and  the  release  of  the  dower  made  no 
difference  in  Cassers  condition  up  to  that  tima  It  must  also  be 
kept  in  view  that  the  petitioners  are  claiming  their  share  of  the 
estate  of  Isaac  R  Cassel.  They  are  now,  in  effect,  showing  that 
their  own  father  was  unfaithful  in  his  trust 

**  The  account  in  the  estate  was  filed  January  29, 1890,  and  the 
settlement  was  made  April  1,  1890,  or  before,  according  to  the 
mortgage  given  to  secure  Kulp.  The  petition  for  the  order  on 
Kulp  was  filed  March  19,  1896.  To  disturb  the  settlement  made 
in  good  faith  in  1890  would,  we  think,  be  an  injustice  to  Kulp, 
who  apparently  acted  in  good  faith,  and  under  advica  We  there- 
fore refuse  the  petition." 

Louis  M,  Ohilda,  Montgomery  Evana^  James  R  HoUand  and 
John  Mi  Dettra,  for  appellants. 

J  P.  Bale  JenkinSj  for  appellee. 

WiLLiAics,  J. — Christian  C&<«el  and  Abram  Kulp  were  the  ex-* 
«cutors  of  the  will  of  Isaac  Cassel,  deceased.  They  settled  their 
account  in  1890,  and  it  was  finally  confirmee).  Christian  Cassel 
is  now  deceased,  and  this  is  an  effort  on  the  part  of  his  children  to 
hold  Kulp  responsible  for  money  that  their  father  should  have 
preserved  for  them,  but  did  not.  The  foundation  for  the  claim 
now  made  by  the  appellants  is  in  a  clear  mistake  made  by  the  ex« 
ecutors  in  the  settlement  of  their  account.  They  included  in  it 
an  item  of  $3,000  which  really  did  not  belong  there.  The  mistake 
was,  as  the  learned  judge  of  the  Orphans'  Court  says, ''  ignorantly, 
but  innocently,  made";  and  it  ought,  in  fairness,  to  imix)se  no  lia* 
bility  on  any  person.  The  money  represented  by  this  item  was 
not  in  fact  received  by  Kulp,  or  by  the  executors,  but  remained  in 
the  hands  of  Christian  Cassel,  the  father  of  the  appellants,  as  their 
trusted  It  was  lost  by  him  after  the  account  of  the  executors 
had  been  fully  settled.  Under  such  circumstances,  we  agree  with 
the  learned  judge  that  "  to  disturb  the  settlement  made  in  good 
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faith  in  1890  would  be  an  iu justice  to  Kulp,  who  apparently  acted 
in  good  faith  and  under  advice."  The  decree  is  therefore  affirmedi 
for  the  reasons  given  in  the  opinion  of  the  court  below. 


Harris  vs.  Orr  et  al. 

[Supreme  Court  of  Appeals  of  West  Virginia/ Dec.  Id,  1896;  42  West  Va.  745, 

26  S.  £.  Rep.  455.] 

Action  against  administrator — Neglect  of  DUTiEa 

A  bill  in  equity,  filed  by  the  widow  of  a  deceased  party  against  the  adminis- 
trator of  the  estate  of  her  deceased  husband,  charging  a  failure  on  the  park 
of  said  administrator  to  collect  and  account  for  the  assets  of  his  intestate, 
and  to  pay  over  to  her  the  portion  of  the  personalty  of  her  deceased  hus- 
l)and  to  which  she  is  entitled  as  his  widow,  which  does  not  show  when  said 
administrator  qualified  and  gave  bond  for  the  performance  of  his  duties, 
or  that  a  year  had  elapsed  from  the  time  of  such  qualification  of  such  ad- 
ministrator, is  demurrable,  and  cannot  be  sustained. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court,  Doddridge  county. 

Action  by  Jennie  Harris  against  A  B.  Harris  and  othersi  De- 
cree for  plaintiff,  and  John  P.  Orr  appeala     Beveraed. 

John  Bassel,  for  appellant 

W.  &  Stuart^  for  appellee^ 

English,  J. — This  was  a  suit  in  equity  brought  by  Jennie 
Harris  against  A.  B.  Harris,  Anna  Harris,  John  P.  Orr,  adminis- 
trator of  the  estate  of  W.  H.  Harris,  deceased,  Mary  D.  Riggs  and 
W.  M.  Riggs,  her  husband,  Sarah  Haskins  and  G.  W.  Haskins, 
her  husband,  A.  E.  Nutter  and  Scott  Natter,  her  husband,  W.  B. 
Harris,  Sarah  Rader,  Roberta  Cutlip,  Mary  Boone,  and  Minnie 
Harris,  heirs  at  law  of  Ward  H.  Harris,  deceased,  in  the  Circuit 
Court  of  Doddridge  county.  The  claims  of  the  plaintiff  are  set 
forth  m  her  bill  which  reads  as  follows: 
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"  Complainant  complains  and  says  that  she  is  the  lawful  widow 

of  W.  H.   Harris,   deceased ;  that  her  maiden  name  was  , 

and  that  on  the day  of ,  18 — ,  she  and  the  said  Harris 

were  married,  as  will  appear  from  a  certified  copy  of  the  record 
of  their  marriage  herewith  filed  as  Exhibit  M,  as  part  of  this  bill ; 
that  on  the day  of ,  18 — ,  the  said  W.  H.  Harris  de- 
parted this  life  intestate,  leaving,  surviving  him,  the  said  A.  B. 
Harris,  Mary  D.  Riggs  (who  had  intermarried  with  the  said  W,  M. 
Riggs),  Sarah  Haskins  (who  had  intermarried  with  the  said  G.  W. 
Haskins),  A.  K  Nutter  (who  bad  intermarried  with  the  said 
Scott  Nutter),  and  W.  B.  Harris,  his  'onley '  children,  and  the  said 
Sarah  Rader,  Roberta  Cutlip,  Mary  Boone,  and  Minnie  Harris,  his 
grandchildren,  and  being  his  *onley'  heirs  at  law.  Complainant 
further  says  and  charges  that  tl)e  said  W.  H.  Harris,  at  the  time 
of  his  death,  was  possessed  of  considerable  personal  'estate  of  the 
value  of,  to  wit,  $2,000,  consisting  of  money,  bonds,  and  notes, 
and  other  property.  Complainant  further  says  that  her  husband, 
W.  H.  Harris,  a  short  time  before  his  death,  went  to  the  residence 
of  his  son  A.  B.  Harris,  where  he  soon  afterwards  died,  in  the 
county  of  Doddridge,  and  that  at  the  time  of  his  death  he  had  on 
his  person  about  $600  in  gold  and  $140  in  currency,  and  was  the 
holder  and  owner  of  many  notes,  bonds,  and  accounts  against 
divers  peraons,  which  gold  and  currency  was  taken  from  the  person 
of  the  said  W.  H.  Harris,  soon  after  his  death,  by  A.  J.  Frum, 
a  friend  who  happened  to  be  present,  who  handed  the  same  over 
to  the  said  A.  B.  Harris  and  Anna  Harris,  his  wife,  who  took  pos- 
session and  control  of  the  same,  as  well  as  all  of  the  said  notes  and 
bonds  held  by  him  as  aforesaid.  Complainant  further  says  and 
charges  that  the  said  W.  H.  Harris,  deceased,  at  the  time  of  his 
death,  held  the  notes  or  bonds  of  the  said  A.  B.  Harris  and  W.  B. 
Harris  for  a  large  sum  of  money,  a  part  of  which  was  executed  by 
them  to  the  said  W.  H.  Harris  for  a  certain  lot  in  the  town  of 
Salem^  and  that  the  said  A  B.  Harris  and  W.  B.  Harris  were  largely 
indebted  to  the  said  W.  H.  Harris  at  the  time  of  his  death  for 
borrowed  money  and  said  lot;  that  Clay  Nutter  and  Scott  Nutter 
were  indebted  to  the  said  W.  H.  Harris  at  the  time  of  his  death  in 
the  sum  of  about  $100,  as  your  complainant  is  informed  ;  that  the 
Bald  John  P.  Orr  was  indebted  to  him  in  the  sum  of  about  $100  ;  that 
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G.  W.  Powell  was  indebted  to  him  in  about  the  sum  of  $100,  and 
John  M.  Gribble  in  about  the  sum  of  $1,000,  which  was  paid  to 
the  said  Harris  just  before  his  death,  or  to  the  said  A.  B.  and  W. 
B.  Harris  since  his  death,  as  your  complainant  is  informed.  Com- 
plainant further  says  that  on  the day  of ,  18 — ,  the  said 

John  P.  Orr  was  duly  appointed  and  qualiQed,  and  executed  bond 
asthe  administrator  of  the  estate  of  the  said  W.  H.  Harris,  deceaseci, 
and  that  he  has  not  caused  the  personal  estate  of  the  said  Harris 
to  be  appraised  and  sold  as  required  by  law,  and  has  failed  to  make 
any  settlement  of  his  accounts  as  such  administrator;  and  your 
complainant  is  informed  that  the  said  administrator  called  upon 
the  said  A.  B.  Harris  and  W.  B.  Harris  for  the  personal  property 
of  the  said  W.  H.  Harris,  deceased,  of  which  he  died  possessed, 
and  that  they  represented  and  claimed  to  him  thai  the  said  de- 
cedent had  no  estate  of  any  kind  at  the  time  of  his  death/  Com- 
plainant charges  that  the  said  A.  B.  Harris,  Anna  Harris,  and  W.  B. 
Harris  fraudulently  took  possession  of  all  the  said  money,  notes, 
and  bonds  of  which  the  said  W.  H.  Harris  died  possessed  as  afore- 
said, and  have  been  fraudulently  concealing  tlie  same  without  any 
authority  of  law,  and  for  the  sole  purpose  and  with  the  intent  to 
cheat  and  defraud  your  complainant  out  of  lier  interest  in  the  said 
estate  as  the  widow  and  heir  of  the  said  W.  H.  Harris,  deceased, 
as  well  as  the  other  parties  interested  therein,  and  tliat  the  sjiid  A. 
B.  Harris  and  Anna  Harris,  his  wife,  and  W.  B.  Harris,  entered 
in  to  a  conspiracy  for  the  purpose  aforesaid.  And  complainant  further 
charges  that  the  said  W.  H.  Hirris  was  an  imbecile,  and  mentally 
incompetent  to  transact  any  business,  and  that  the  said  A.  B. 
Harris  and  W.  B.  Harris  fraudulently  got  possession  of  the  notes  or 
bonds  executed  by  them  to  the  said  W.  H.  Harris,  and  are  now 
concealing  the  same,  and- representing  that  the  said  W.  H.  Harris 
had  delivered  them  up  to  them,  and  that  he  had  assigned  to  them 
notes  and  bonds  on  divera  persons,  all  of  which  was  done  to  de- 
fraud your  complainant  as  aforesaid.  Complainant  further  says  and 
charges  that  the  said  administrator  has  refused  to  collect,  and  to 
institute  proceedings  for  tlie  purpose  of  colleriting  an'l  getting  pos- 
session of,  the  personal  estate  of  the  said  W.  H.  Harris,  deceased, 
as  required  by  law.  Inasmuch,  therefore,  as  your  complainant 
ie   remediless   save    by  the  aid  of  a  court  of  equity,  etc.,  
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Drays  that  th«  said  parties  mentioned  as  defendants  in  the  caption 
*f  this  bill  may  be  made  parties  defendant  thereto  and  required 
to  answer  the  same;  that  proper  process  may  issue;  that  this 
cause  may  be  referred  to  one  of  Uie  commissioners  of  this  court  to 
settle  the  accounts  of  the  said  administrator,  and  ascertain  tlie 
amount  of  personal  property  of  which  the  said  W.  H.  Harris  died 
possessed  and  entitled  to ;  that  complainant  may  have  a  decree 
against  the  said  A.  B.  Harris,  Anna  Harris,  and  W.  B.  Harris  for 
her  interest  in  the  said  estate  fraudulently  concealed  by  them  as 
aforesaid,  and  that  they  may.  be  required  to  produce  and  turn 
over  to  the  saicf  administrator  all  the  moneys,  notes,  bonds,  and 
property  of  the  said  W.  fl.  Harris ;  that  your  complainant  may 
have  a  decree  against  the  said  administrator  for  her  interest  in  said 
estate  in  his  hands  to  be  administered,  or  that  should  have  been 
collected  by  him,  and  that  he  be  required  to  account  for  tlie 
money  due  from  him  to  the  said  estate,  ad  well  as  the  othe^;^ de- 
fendants that  ^one'  the  same  as  aforesaid;  and  that  vour  com- 
plainant  may  be  granted  sucli  other  and  further  and  general  relief 
as  may  be  just  and  proper  in  this  cause.  And  she  will  ever  Jjftsiy, 
etc." 

Tlie  plaintiff's  bill  was  demurred  to  by  the  defendants,  and,  on 
consideration,  was  overruled  by  the  court.  On  the  28th  day  of 
November,  1898,  the  bill  was  taken  for  confessed  as  to  all  of  the 
defendants,  and  the  cause  was  referred  to  James  W.  Stuck,  one 
of  the  commissioners  of  the  court,  who  was  directed  to  state  and 
settle  the  accounts  of  John  P.  Orr,  as  administrator  of  tlie  estate 
of  W.  H.  Harris,  deceased,  and  toasceitain  the  amount  of  personal 
property  of  which  the  said  W.  H.  Harris  died  possessed,  and 
what  became  of  the  same;  what  came  into  the  hands  of  said  ad- 
ministrator, or  should  have  been  collected  by  him,  and  with  which 
he  should  be  charged  ;  how  tnuch  there  is  due  the  plaintiff  from 
the  said  administrator  and  other  defendants,  as  the  widow  and  dis- 
tributee of  said  W.  H.  Harris,  deceased;  and  any  other  matter 
that  might  be  proper  and  required  by  any  of  the  parties  in  interest 
On  the  17th  day  of  July,  1894,  said  commissioner  filed  his  report 
in  said  cause,  to  which  report  eight  exceptions  were  filed  by  J.  P. 
Orr,  administrator,  etc.  Said  J.  P.  Orr,  administrator,  etc,  of  the 
estate  of  W.   H.  Harris,  deceased,  also  filed  his  answer  to  the 
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plnintiS's  bill,  explanatory  of  his  oondact,  as  administrator,  ai^ 
putting  in  issue  the  material  allegations  as  to  himself.  The  dV 
fendant  Scott  Nutter  also  filed  bis  answer  to  the  plaintiff's  bill, 
and  G.  W.  F.  l^ndolph  filed  his  petition  in  the  cause,  prayinif  to 
be  made  a  party,  stating  that  W.  H.  Harris  was  indebted  to*  him, 
at  the  time  of  his  death,  to  an  amount  therein  stated,  and  that 
part  of  the  same  was  paid  to  him  by  the  sale  of  a  lot  belongifi^  to 
said  Harris,  and  a  balance  of  $66.18,  with  interest  from  tbf  24th 
day  of  September,  1892,  was  still  due  him  from  said  estate«  Said 
answers  were  replied  to,  and  on  the  2Sd  of  Novefnber,  1894,  said 
cause  was  recommitted  to  said  commissioner  with  substantially 
the  same  requirements.  On  the  18th .  day  of  March,  1895,  said 
commissioner  returned  his  second  report,  which  was  excepted  to 
by  the  plaiutiS  because  the  commissioner  failed  to  charge  John 
P.  Orr,  administrator,  with  $100,  instead  of  $25,  with  interest,  aa 
shown  by  evidence  oi  George  Randolph,  etc. 

The  said  J.  P.  Orr,  administrator,  by  his  counsel,  indorsed  tea 
exceptions  to  said  report,  which  read  as  follows: 

*'  The  defendant,  John  P.  Orr,  administrator  of  W.  H.  Harris^ 
deceased,  excepts  to  the  report  of  Master  Commissioner  J.  W. 
Stuck,  made  and  filed  in  this  cause  on  the  18th  day  of  March^ 
1895,  and  for  cause  of  exceptions  assigns  the  following:  First 
Because  the  commissioner,  in  his  said  report,  ascertains  and  re* 
ports  that  exceptor,  as  administrator,  is  chargeable  with  the  sum 
of  $1,180.23,  assets  belonging  to  estate  of  his  decedent,  which  ia 
not  warranted  by  the  evidence  before  him,  or  by  the  law  govern*> 
ing  administrators.  If  even  chargeable  with  any  assets  whatever, 
exceptor  is  or  would  be  only  chargeable  with  the  amount  duo 
from  him  by  note,  which  cannot  be  found,  amounting  to  the  sum 
of  $25,  and  the  G.  W.  Powell,  $10,  borrowed  money  from  de* 
cedent,  of  which  there  is  no  account  or  note  found,  and  with  the 
amount  of  the  Scott  Nutter  note,  due  decedent,  for  $100  and  ita 
interest,  which  note,  also,  never  came  into  possession  of  exceptor^ 
and  cannot  be  found,  but  which  said  Nutter  admits  remains  un< 
paid)  and  that,  as  to  all  other  items  which  enter  into  and  make  up 
said  sum  of  $1,180.23,  this  exceptor  is  not  chargeable  therewith. 
Second.  Because  the  said  administrator  charges  this  exceptor,  aa 
administrator,   with   the   sum   of  $700,    with    interest    thereon^ 
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amoanting  to  $164.94,  as  money  which  belonged  to  said  deoedentf 
and  which  some  one,  after  the  death  of  said  decedent,  or  during 
his  lifetime,  got  into  his  possession,  but  who  is  not  shown  by  the 
evidence  taken  before  said  commissioner.     Exceptor  never  knew, 
of  his  own  pei'sonal  knowledge,  of  any  such  sum  belong! no*  to 
eaid  decedent,  or  of  the  same  being  in  the  possession  of  any  one, 
nor  was  he  ever  furnished  with  any  proof  by  any  party  interested 
of  any  one  holding  or  having  in  their  possession  any  such  stim  of 
money,  so  as  to  enable  him  to  sue  for  and  recover  the  same.    The 
evidence  discloses  that,  upon  the  death  of  said  decedent,  a  sum  of 
money  was  taken  from  his  peraon,  and  handed  to  Mrs.  Harris,  the 
wife  of  said  decedent's  son,  at  whose  house  he  had  been  staying 
prior  to  his  death,  and  where  he  died,  and  that  she  laid  it  up  m 
the  cupboard,  and  afterwards  put  it  in  a  chest  or  trunk,  from 
whence  it  was  stolen  or  taken  by  some  party   unknown ;  but  the 
proof  does  not  show  that,  after  the  death  of  W.  H.  Harris,  either 
of  his  sons  ever  took  or  had  such  sum  belonging  to  him  in  their 
possession,  or  that  this  exceptor  knew,  or  was  ever  furnished   by 
any  one  with  any  proof  to  establish  who  had  taken  or  who  got 
said  money ;  that  said  money  was  stolen  or  abstracted  long  before 
this  exceptor  qualified  as  administrator  of  said  estate,  as  long  as 
three  months  before  his  qualification  ;  and  that  he  required  of 
parties  interested,  who  requested  that  he  should  sue  for  the  re- 
covery of  the  same,  indemnity  against  costs  and  expenses  of  suit, 
and  the  same  was  not  furnished.     And  exceptor  says  that  he  was 
not  bound  to  sue  a  doubtful  claim  without  such   indemnity,  and 
tiiat  he  is  not  to  be  charged  with  assets  which  never  came  into  his 
handa     Third.  Because  the  proof  shows  that,  after  his  qualifica- 
tion, exceptor  sought  to  ascertain  the  assets  and  estate  belonging 
to  said  estate,  and  was  told  by  those  where  the  said  W.  H.  Harris 
died  there  were  none  belonging  to  him;  and,  further,   said  testi- 
mony shows  that  said  Harris,  in  his  lifetime,  told  exceptor  he  had 
given  to  his  sons  all  his  money  and  estate,  and  this  is  corroborated 
by  the  testimony  of  other  witnesses  in   this  cause,  viz.,  the  wit- 
nesses Gribble,  Powell,  Eltna  Harris,  T.  J.  Haskins,   and  Heaton. 
Fourth.  Because  the  amount  ascertained  by  said  commissioner  in 
his  said  report  as  being  in  the  hands  of  exceptor,  or  for  which  he 
is  liable  as  administrator,  is  not  warranted  by  the  evidence  taken 


HARRIS  V.  ORR  ET  AL.  869 

in  this  cau.se  before  said  commissioner.  Fifth.  Because  the  said 
sum  of  $1,180.28,  found  due  from  exceptor  in  said  report,  is  made 
up  largely  of  the  sum  of  $700  and  its  interest,  $164.94,  money  al- 
leged to  have  been  on  the  person  of  said  Harris  when  he  died,  and 
which  was  taken  therefrom  by  some  one.  The  report  shows  that 
this  sum  was  stolen  long  before  exceptor  qualified  as  administrator, 
by  some  unknown  person,  to' this  exceptor  also  unknown,  and  as 
to  whom  this  exceptor  has  never  had  any  information,  or  been 
furnished  *by  *  any  evidence  by  any  one  which  would  justify  him 
in  instituting  suit  for  its  recovery  and  successfully  maintaining 
such  suit  He  insists  he  was  not  bound  by  law  to  prosecute  any 
doubtful  or  uncertain  suit  to  recover  a  doubtful  and  uncertain 
claim,  unless  indemnified  against  costs ;  and  the  means  in  his 
hands  were  wholly  inadequate  for  any  such  purpose.  He  insists 
that  such  finding  is  wholly  erroneous  and  unwarranted  by 
the  evidence  and  the  law  applicable  to  this  case.  Sixth. 
Because  the  commissioner  charges  exceptor  with  $100  for 
household  and  kitchen  furniture,  when  the  proof  before  him 
shows  that  said  decedent,  long  before  his  death,  had  dis- 
posed of  all  such  property  belonging  to  him  to  his  grand- 
daughter, Elma  Harris,  and  his  daughterin-law,  Mrs.  A.  B. 
Harris,  and  that  all  household  and  kitchen  furniture  was 
claimed  by  Elma  Harris,  a  granddaughter  of  said  decedent,  and 
his  daughter-in-law,  Mra  A.  B.  Harris.  This  exceptor  insists  that 
said  decedent,  in  his  lifetime,  had  a  perfect  right  to  dispose  of,  by 
gift  or  otherwise,  to  any  one  he  pleased,  any  personal  property  or 
effects  belonging  to  him,  and  that,  except  as  to  creditors  whose 
debts  were  existing  at  the  time,  such  gi  ft  or  disposal  would  be  vahd 
and  binding,  the  donee  taking  possession  of  said  property,  and 
such  possession  v^ith  said  donee.  But  the  evidence  does  not  war- 
rant the  finding  as  to  this  'acceptor,'  who  is  only  chargeable  with 
such  property  as  came  into  his  hands,  or  which  he  might  have 
recovered  belonaing  to  said  estate,  after  he  was  furnished  or  put 
in  possession  of  sufficient  proof  to  enable  him  successfully  to 
maintain  a  suit  for  its  recovery;  and  there  is  no  such  proof  in  this 
eaus^  Seventh.  Because  commissioner  charges  exceptor  with 
amount  of  note  of  G.  W,  F.  Randolph,  which  never  came  into  his 

hands,  and  such  finding  is  not  warranted  by  the  evidence  before 
Vi)L.  11-47 
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said  commissioner  For  these  and  other  errors  apparent  on  the 
face  of  said  leport,  and  shown  by  the  evidence  takers  before  said 
commissioner,  said  report  is  excepted  to.  Eighth.  Because  com- 
missioner charges  exceptor  with  interest  on  each  item  of  the  ac- 
count from  the  death  of  the  decedent,  as  if  he  had  received  the* 
decedent's  property  on  that  day,  when  he  was  not  appointed  ad- 
ministrator tor  three  months  after,  and  had  not  then  nor  since 
found  any  property  that  belonged  to  decedent,  save  the  $25  which, 
after  the  decedent^s  death,  was  clainiL^d  by  the  donees,  A.  B.  and 
W.  B.  Harris;  and  even  if  it  had  all  come  into  his  hands,  he 
would  not  be  chargeable  with  interest  until  he  was  appointed  ad- 
ministrator, and  not  then  if  nothing  came  into  his  hands  to  admin- 
ister upon.  The  principles  upon  which  thts  accounts  of  an  admin- 
istrator should  be  stated  were  long  ago  settled,  and  every  item 
charged  in  the  report  is  unsupported  by  evidence  and  .contrary  to 
law.  Ninth.  Because  the  commissioner  erred  in  hia  report  in 
charging  exceptor  with  the  sum  of  $1,180.28,  or  any  part  of  it,  for 
the  reason  that  the  evidence,  standing  uncontradicted,  shows  that 
the  decedent  had,  long  prior  to  his  death,  disposed  of  all  of  his 
personal  property  of  every  kind  whatsoever,  of  which  this$l,180.2(^ 
is  made  up,  to  his  tvco  sons  and  granddaughter  and  daughter  in- 
law, and  that  thereby  all  the  properly  prior  to  his  death,  and  what 
he  had  at  his  death,  if  any,  belonged  to  them,  including  all  money 
on  his  perRon  at  his  deatli,  if  any  he  had  at  the  time,  or  any  place 
else,  together  witli  the  Nutter  note,  exceptors  note,  and  Poweirs 
account,  leaving  noiiiing  to  come  into  the  hands  of  exceptor  as 
such  administrator.  [See  evidence  of  John  M.  Gribble,  G.  W. 
Powell,  Elma  Harris,  and  T.  J.  Haskins.]  Tenth.  Because  the 
commissioner,  in  his  report,  after  first  having  charged  exceptor 
with  $1,180.28,  goes  on  and  finds,  in  face  of  all  the  evidence  taken 
in  the  cause,  thai  W.  H.  Harris  died  possessed  of  the  personal 
property  described  in  his  report,  and  charges  exceptor  with  it,  and 
then  finds  that  it  went  into  the  hands  of  A.  B.  and  W.  B.  Harris, 
except  the  $25  due  from  exceptor,  and  the  $10  due  from  G.  W. 
Powell,  and  tiie  $100  due  from  Scott  Nutter,  and  then  finds  there 
is  due  the  plaintiff  from  exceptor  $393.41,  and  then  finds  that  A. 
B.  and  W.  B.  Harris  *  was' solvent  at  the  time  exceptor  was  ap- 
pointed administrator,  and  was  so  long  since,  and  then  finds,  or, 
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rather,  asserts,  that  if  exceptor  had  been  diligent,  and  done  his 
duty,  that  there  would  have  been  no  question  about  his  making 
the  money  now  due  the  plaintiff,  and  then  finds  that  the  $395.41 
has  been  lost  to  the  plaintiff  by  the  negligence  of  exceptor,  when 
there  is  not  even  an  iotii  of  evidence  showing  that  any  of  this 
property,  even  it  it  had  belonged  to  the  decedent,  which  is  denied, 
ever  was  received  or  taken  possession  of  by  A.  B.  and  W.  B. 
Harris,  or  by  any  one  else  by  their  order  or  direction,  or  that  it 
ever  went  into  possession  of  exceptor,  or  that  A.  B.  and  W.  B. 
Harris  *  was'  solvent  at  the  time  exceptor  was  appointed  adminis- 
trator, or  have  been  since,  or  that  there  is  one  penny  due  the  plain- 
tiff from  exceptor,  or  that  exceptor  had  not  been  diligent  in  his 
duty,  or  that  through  his  neglect  plaintiff  has  lost  anything. 
What  diligence  more  could  be  required  of  exceptor  *  that*  was  used 
by  him,  when  he  knew  of  no  property  that  beli^nged  to  decedent,  yet 
demanded  property  of  the  proper  parties,  and  was  informed  that 
there  was  none,  and  no  party  in  interest  or  otherwise  would 
show  him  any,  or  indemnify  him  to  bring  suit,  and  the  law  don't 
and  didn't  compel  him  to  follow  a  phantom,  and  the  whole  report, 
findings  and  all,  is  contrary  to  law,  not  supported  by  the  evi- 
dence." 

The  defendant  Scott  Nutter  also  excepted  to  said  report: 
"(1)  Because  the  commissioner  erred  in  not  allowing  him  his 
account  of  $122  against  the  estate  of  W.  H.  Harris,  deceased,  the 
same  being  fully  proven  and  should  have  been  allowed.  [See 
evidenceof  Eliza  Nutter  and  W.  B.  Harris,  together  with  evidence 
of  exceptor,  in  so  far  asadmissibla]  (2)  Because  the  commis- 
sioner further  found  and  reported  that  said  exce|)tor's  account 
against  the  estate  of  W.  H.  Harris,  deeeaseil,  wjis  barred  by  the 
statute  of  limitation,  when  the  evidence  and  papers  of  this  cause 
show  that  the  account  was  not  barred  at  the  date  of  the  institution 
of  this  suit  and  service  of  process  upon  exceptor  *  va'  one  of  the 
defendants  to  this  cause." 

Numerous  depositions  were  taken  by  both  plaintiff  and  defendants, 
and  on  the  13th  day  of  May,  1895,  the  cause  was  finally  heard 
upon  the  report  of  said  commissioner,  the  ten  exceptions  indorsed 
thereon  bv  the  defendant  John  P.  Orr,  administrator  of  the 
estate  of  W.  K  Harris,  deceased,  the  two  exceptions  thereon  in^ 
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dorsed  by  the  defendant  Scott  Nutter,  and  one  by  the  plaintiff. 
And  the  court  overruled  said  exceptions,  and  approved  and  con- 
firmed said  report,  except  as  modified  by  the  decree,  and  held  said 
administrator  personally  liable  for  $700  in  cash  lost  by  his  negli- 
gence, for  G.  W.  Powell  note  $10,  for  John  P.  Orr  note  $25,  for 
Scott  Nutter  note  $100,  with  interest  thereon  from  the  17th  day 
of  April,  1891, — amounting,  to  the  date  of  the  decree,  to  the  sura 
of  $1,042 ;  that  there  was  due  from  the  estate  of  W  H.  Harris, 
deceased,  to  the  petitioner,  G.  W.  F.  Run«lolpK  a  creditor  of  said 
estate,  the  sum  of  $76.73,  which  should  first  be  paid  by  said  ad- 
ministrator out  of  the  said  sum  for  which  he  is  liable,  leaving  the 
sum  of  $965.27;  that  the  plaintiff  is  entitled  co  one- third  of  said 
sum  of  $965.27,  or  the  sum  of  $321.75,  as  her  distributive  share  in 
the  sail!  estate  as  the  widow  of  said  W.  H.  Harris,  deceased,  and  the 
residue  thereof,  $710.25,  should  be  divi^led  into  seven  equal  parts 
of  $101.46,  one  of  which  is  due  each  of  the  children  of  said  Hur 
ris,  except  the  shares  of  A.  B.  Harris,  W.  B.  Harris  and  A.  E. 
Nutter,  one  of  which  parts  should  be  divided  into  four  equal  parts, 
or  the  sum  of  $25.36,  and  one  of  each  distributed  to  each  of  the 
said  four  grandchildren  of  said  W.  H.  Harris.  It  was  tiierefore 
ordered,  adjudged,  and  decreed  that  the  plaintiff  recover  from  the 
defendant  John  P.  Orr  the  said  sum  of  $321.75  appearing  due  her, 
with  interest  thereon  from  the  13th  day  of  May,  1885,  till  paid, 
and  the  costs  of  the  suit;  that  the  petitioner,  G.  W  F.  Rmdolph, 
recover  from  the  said  John  P.  Orr  the  said  sum  of  $76.73  ap- 
pearing to  be  due  himj  with  interest  from  the  13th  day  of  May, 
1895;  and  said  parties  were  allowed  to  sue  out  executions  for 
said  amounts.  It  was  further  decreed  tliat  said  administrator 
should  be  charged  with  the  items  of  $100  due  from  A.  B.  Harris 
to  said  estate,  and  $100  tor  household  and  kitchen  furniture,  with 
which  the  commissioner  has  charged  him;  that  tlie  di.stnbutive 
shares,  of  $101.46  each,  of  the  defendants  A.  B.  Harris.  W.  B. 
Harris,  and  A.  E.  Nutter  in  the  said  sum  of  $965.27,  with  wiiiirh 
the  said  administrator  is  chargeable  as  above  appearing,  shouhl  be 
credited  to  the  said  administrator,  as  norainst  the  said  sum  of 
$965.27, — tlie  said  A.  B.  Harris  and  W.  B.  Harris  having  already 
received  the  same,  and  the  said  A.  E.  Nutter  having  waived  her 
right  to  the  same;  that  the  defendant  Scott  Nutter  is  not  entitled 
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to  recover  on  his  account  against  the  said  estate.     From  this  de- 
cree said  John  P.  Orr  obtained  this  appeaL 

The  first  error  assig-ned  and  relied  on  is  that  the  exceptions  of 
appellant  to  said  report  of  Commissioner  Stuck  should  have  been 
sustained,  and  especially  as  to  the  sum  or  item  of  $700  for  money 
found  upon  the  person  of  his  intestate  at  the  lime  of  bis  death, 
the  proof  not  being  sufficient,  as  he  claims,  to  charge  him  with 
said  items.  Counsel  for  the  defendant  Orr,  in  his  argument,  in- 
sists that  the  demurrer  to  the  bill  should  have  been  sustained,  be- 
cause the  bill  nowhere  alleges  that  there  were  any  solvent  or  col- 
lectible debts  that  said  administrator  had  refused  to  collect,  and 
because  it  does  not  allege  that  the  debtors  were  solvent,  and  that 
the  administrator  had  lost  the  debts  by  failure  to  sue  or  prosecute 
proceedings  for  the  purpose  of  collection  when  he  could  have  done 
aa  The  bill  does  charge  that  said  administrator  had  refused 
to  collect,  and  to  institute  proceedings  for  the  purpose  of  collect- 
ing and  getting  possession  of,  the  personal  estate  of  the  said  W. 
H.  Harris,  deceased,  as  required  by  law.  It  does  not,  however, 
state  when  the  said  John  P.  Orr  was  appointed  and  qualified  as 
administrator  of  the  estate  of  W.  H.  Harris,  deceased,  and  does 
not  show  that  four  months  had  elapsed,  after  his  appointment  as 
such,  without  said  administrator  having  returned  to  the  clerk  an 
inventory  of  all  the  personal  estate  and  real  estate  which  has  come 
to  his  possession  or  knowledge,  as  required  by  section  2  of  chapter 
87  of  the  Code.  Nor  does  the  said  bill  on  its  face  show  that  one 
year  had  elapsed  since  the  order  was  made  conferring  his  author- 
ity, when  section  29  of  chapter  87  of  the  Code  provides  that  **  a 
personal  representative  shall  not  be  compelled  to  pay  any  legacy 
given  by  a  will  or  make  distribution  of  the  estate  of  his  decedent 
until  after  a  year  from  the  date  of  the  order  conferring  authority 
on  the  first  executor  or  administrator  of  such  decedent,  and  except 
where  it  is  otherwise  provided  lie  shall  not  then  be  compelled  to 
make  such  payment  or  distribution  until  the  legatee  or  distributee 
shall  give  him  a  bond  executcni  by  himself  or  some  other  person 
with  sufficient  security  conditioned  to  refund  a  due  proportion  of 
any  debts  or  demands  which  may  afterwards  appear  against  the 
decedent,  and  of  the  costs  attending  their  recovery '':  and,  under 
section  6  of  the  same  chapter,  such  administrator  is  allowed  six 
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months  after  the  expiration  of  the  year  to  exhibit  his  accounts 
and  settle  before  a  commissioner.  So  that  the  allegations  of  the 
bill,  if  true,  do  not  show  a  liabihty  on  tlie  part  of  John  P.  Orr, 
the  administrator  of  W.  H.  Harris,  deceased.  It  was  therefore 
error  in  the  court,  under  this  state  of  pleading,  to  find  that  the 
defendant  John  P.  Orr,  as  administrator  of  tlie  estate  of  W.  H. 
Harris,  deceased,  had  failed  and  neglected  to  execute  his  duty  as 
such  administrator,  and  to  decree  against  hicn  peraonally  for  the 
amounts  found  by  said  commissioner  chargeable  against  hinL 
The  demuri-er  should  iiave  been  sustained  by  the  court,  with  leave 
to  the  plaintiff  to  amend,  if  she  saw  proper  so  to  do,  and  having 
arrived  at  this  conclusion  renders  it  unnecessarv  to  consider  the 
case  upon  the  merits.  The  decree  complained  of  is  reversed,  and 
the  cause  remanded,  with  costs. 


FuRENES  et  cU.  vs.  Severtson  et  al. 

[Supreme  Court  of  Iowa,  May  20,  1897  ;  71  N.  W.  Rep.  196.] 

Construction   op   wills  —  Res  adjudicata  —  Dub    process 

OF  LAW. 

1.  A  cardinal  canon  of  construction  requires  that  a  will  shall  be  so  interpreted 

as  to  effectuate  the  intent  of  the  testntor,  and  that  it  shall  be  read  in  such 
a  way  as  to  give  effect  to  every  portion  of  the  instrument,  unless  there 
arises  some  invincible  repugnance,  or  some  of  its  recitals  are  absolutely 
unintelligible. 

2.  It  is  familiar  learning  that  persons  unskilled  in  law  use  the  word  '*  heirs  *'  as 

descriptive  of  a  class  of  persons  who  cannot,  in  fact,  take  as  heirs,  tn 
recognition  of  this  doctrine  the  words  "  heirs  at  law  "  have  been  construed 
to  mean  adopted  children,  next  of  kin,  heirs  of  a  particular  class  or  des- 
cription, heirs  presumptive,  heirs  apparent,  heirs  at  the  date  of  the  will, 
heirs  at  tlie  decease  of  the  testator,  the  construction  in  each  particular 
case  resting  upon  an  ascertainment  of  the  testator's  intention  as  shown  from 
the  context  of  the  instrument,  and  from  the  surrounding  circumstances. 
.8.  A  decree  in  partition  is  not  binding  on  parties  holding  an  intTest  in  the  land, 
who  were  not  made  parties  to  the  proceeding.  Such  persons  cannot  be 
concluded  without  having  had  their  day  in  court ;  and  their  property  can« 
not  be  taken  without  due  process  of  law. 


PURENES  BT  AL.  v.  SEVERTSON  ET  AL.  375 

i.  By  the  term  "  due  process  of  law  "  is  meunt  that  the  right  of  a  person  to  his 
life,  liberty  or  property  shall  not  be  devested  except  by  a  judicial  deter- 
mination after  due  notice  in  pursuance  of  a  general  law. 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  tlie  county  of  Story. 

Hon.  S.  M.  Weaver,  Presiding  Judga 

M,  P.  Webb  and  Bead  Jc  Read,  for  appellants. 

E.   H.  Addison,  W.  0.    JIarvison,   and  D,   J.    Vinje,   for  ap- 
pellees. 

Debmer,  J, — Thor  Olson  and  his  wife,  who  were  natives  of 
Norway,  although  citizens  of  the  United  States,  resided,  prior  to 
their  death,  in  Story  county.  Olson  was  seized  of  the  lands  which 
are  the  subject  of  controversy,  and  before  his  death  executed  a 
will,  in  which  he  devised  his  real  estate  to  his  wife  for  life,  re- 
mainder over  one-half  to  his  heirs  and  one-half  to  the  heirs  of  his 
wife.  The  widow  elected  to  accept  the  provisions  of  the  will,  and 
entered  into  the  possession  of  the  real  estate,  which  she  held  until 
the  date  of  her  death,  August  29,  1892.  These  parties  had  no 
children.  The  plaintiflEs  are  the  collateral  heirs  of  Thor  Olson,  and 
are  each  and  all  nonresident  aliens.  The  defendants  are  the  col- 
lateral heirs  of  the  wife,  and  they,  or  some  of  them,  are  residents 
and  citizens  of  the  United  Statea  After  the  death  of  Olson  and 
his  wife,  the  defendants  had  the  lands  of  which  their  ancestors  died 
seized  partitioned  among  themselves,  but  plaintiffs  were  not  made 
parties  to  the  suit  The  contention  of  appellants  under  these  facts 
is  that  plaintiffs  could  not  inherit  from  Thor  Olson  on  account  of 
their  alienage  because  of  the  provisions  of  chapter  85,  Acts  22d 
Gen.  Assem.,  and  that,  as  they  couUl  not  inherit  from  hirn,  they 
are  not  his  heirs,  and  therefore  cannot  take  under  the  will.  The 
act  of  the  general  assembly  referred  to,  so  far  as  material,  is  as  fol- 
lows: Section  1:  **  Non-resident  aliens  *  *  *  are  hereby 
prohibited  from  acquiring  title  or  taking  or  holding  any  lands  or 
real  estate  in  this  state  by  descent,  devise,  purchase  or  otherwise 
only  as  hereinafter  provided.  *  *  *  Section  2:  Any  non- 
resident alien  may  acquire  and  hold  real  property  to  the  extent  of 
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three  hundred  and  twenty  acres,  provided  that  within  five  years 
from  the  date  of  purchase  of  said  property  the  same  is  placed  in  the 
actual  possession  of  a  relative  of  such  purchaser;  the  occupant  be- 
ing related  to  such  owner  within  the  third  degree  of  kindred ; 
*  *  *  and  provided  further  that  such  occupant  become  a 
naturalized  citizen  within  ten  yeai*s  from  the  purchase  of  said 
property  as  aforesaid."  Now,  in  recognition  of  the  familiar  doctrine 
that  one  who  takes  by  devise  is  a  purchaser,  we  have  held  that  a 
nonresident  alien  may  take  by  devise  under  the  exception  con- 
tained in  this  statute.  {Bemietl  v.  Hibbei%  88  Iowa,  154, 55  N.  W. 
98.)  So  that  the  only  question  which  remains  on  this  bmnch  of 
the  case  is,  do  the  plaintiffs  take  by  descent?  The  solution  of  this 
inquiry  involves  a  construction  of  the  words  **  my  heirs,"  as  used 
by  Thor  Olson  in  his  will.  The  canons  of  construction  with 
reference  to  such  instruments  are  well  understood  and  the  car- 
dinal one  is  that  the  intention  of  the  testator  is  the  fii'st  great 
object  of  inquiry.  Turning  to  the  will,  it  is  evident  that  the  testator 
did  not  intend  to  devise  all  his  real  estate  to  the  heirs  of  his  wife. 
This  he  carefully  guarded  against  by  saying  they  should  receive 
but  one-half.  And  yet  appellants  say  the  will  should  be  so  con- 
strued as  to  give  them  all.  Another  tenet  is  that  a  will  must  be 
read  in  such  a  way  as  to  give  effect  to  every  portion  of  the  instru- 
ment unless  there  arises  some  invincible  repugnance,  or  else  some 
portion  of  it  is  absolutely  unintelligible.  The  testator  manifestly 
intended  some  class  of  persons  by  the  use  of  the  words  "  my 
heirs,''  and  the  persons  so  intended  were  other  than  the  heirs  of 
his  wife.  This  is  perfectly  patent  Now,  it  is  well  known  that 
persons  unskilled  in  the  law  use  the  word  "  heirs  "  as  descriptive 
of  a  class  of  persons  who  cannot,  in  fact,  take  as  heirs.  In  recog- 
nition of  this  doctrine,  the  words  "  heii-s  at  law  "  have  been  con- 
strued to  mean  adopted  children,  next  ot  kin,  heirs  of  a  particu- 
lar class  or  <lescription,  heirs  presumptive,  heirs  apparent,  heirs  at 
the  date  of  the  will,  lieirs  at  the  decease  of  the  testator,  or  heiiB 
at  even  a  later  date,  the  construction  resting  in  each  particular 
case  upon  an  ascertainment  of  the  testator's  intention  from  the 
words  used,  from  the  context  of  the  instrument,  and  from  the 
surrounding  circumstances.  (See  In  re  Swensori's  Estate  [Minn.], 
66  N.  W.  1115,  and  cases  cited;  2  Jarm.  Wills  [6th  Am.  ed] 
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905  et  seq,  ;  Schouler,  Wills,  §§  470,  583,  542.)  So  in  the  case  of 
Collitis  V.  Phillips  (91  Iowa,  210,  59  N.  W..  40),  we  held,  in  con- 
struing an  instrument  creating  a  trust,  that  the  word  *4ieirs'^ 
should  be  held  to  mean  "child."  It  is  evident  that  the  words 
"  my  heirs*'  were  used  in  the  will  not  to  denote  succession,  but  to 
describe  the  devisees,  and  they  should  not  be  given  their  strict 
legal  meaning,  for  that  was  not  the  testators  intention.  If  these 
heirs  had  been  specifically  named,  instead  of  designated  by  a 
general  term,  there  would  be  no  question  of  their  right  to  take 
and  hold  the  property,  subject  to  the  conditions  imposed  by  the 
stututa  Finding,  as  we  do,  that  the  testator  intended  to  include 
them  under  the  general  classification,  the  result  must  be  the  same. 
A  third  rule  of  construction  is  that,  where  language  is  susceptible 
of  two  constructions,  that  interpretation  is  to  be  preferred  which 
will  render  valid  the  provisions  of  the  will.  And  another  is  that 
a  will  should  be  so  construed  as  to  prevent  even  partial  intestacy. 
Applying  these  rules  to  tlie  facts  above  recited,  and  it  is  clear 
that  the  testator  intended  to  devise  one-half  of  his  estate  to  those 
of  his  own  blood,  who  would  inherit  it  had  there  been  no  statute 
to  prevent.  Again,  the  very  statutes  upon  which  appellants  rely 
speak  of  alien  heirs,  and  give  color  to  the  thought  that  such  a 
term  is  a  proper  one,  and  descriptive  of  a  particular  class  of  per- 
sons. We  need  not  refer  to  the  great  number  of  cases  which  tend 
to  support  our  conclusions,  for  it  Uas  been  frequently  said  cases 
are  of  little  help,  except  as  they  lay  down  principles  whicli  aid  in 
arriving  at  the  true  intent  of  the  testator.  We  have  no  doubt 
whatever  that  the  testator  intended  to  devise  one-half  of  the  re- 
mainder of  his  estate  to  the  plaintiSs,.and  his  intent  should  be 
respected  and  enforced. 

A  further  claim  is  made  that  the  decree  in  partition  is  res  ad* 
judiaita,  and  a  bar  to  plain tiCEs'  recovery.  The  decree  was  ren- 
dered in  suit  to  wliich  the  defendants  alone  were  parties.  Surely, 
such  a  decree  is  not  binding  upon  the  plaintiSs.  They  cannot  be 
concluded  without  their  day  in  court,  and  their  property  cannot 
be  taken  without  due  process  of  law;  by  which  latt**r  term  is 
meant  that  the  right  of  a  person  to  his  life,  liberty,  or  property 
shall  not  be  devested  except  by  a  judicial  determination  after  due 

notice  in  pursuance  of  a    general  law.     The  case  of  Stempk  v« 
Vol.  11—48 
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Herminghouser  (3  G.  Greene,  408)  is  not  in  conflict  with  this  con- 
clusion. The  arguments  in  the  case  have  taken  a  very  wide 
range,  but  we  regard  the  questions  heretofore  considered  the  con- 
trolling ones,  and  must  decline  to  enter  into  other  fields.  The 
case  of  Furen^^  v.  Mickelson  (86  Iowa,  508,  53  N.  W.  416),  al- 
though referring  to  the  will  of  Olson,  did  not  attempt  to  construe 
it,  and  is  not  an  authority  for  either  side  of  this  contention.  The 
judgment  and  decree  of  the  District  Court  are  affirmed. 


Note.— THE  TERM  "DUE  PROCESS  OF  LAW"  AS  EXPOUNDED  BY 

OUR  COURTS. 

It  may  be  difficult,  if  not  Impossible,  to  give  to  the  term  "due  process  of 
law"  a  defiDition  which  will  embrace  every  permissible  exertion  of  power 
affecting  private  rights  and  exclude  such  as  are  forbidden.  They  come  to  us 
from  the  law  of  England,  from  which  country  our  jurispruleuce  is  to  a  great 
extent  derived,  and  their  requirement  was  there  designed  to  secure  the  subject 
Bgainsc  the  arbitrary  action  of  the  crown  and  place  him  under  the  protection 
of  the  law.  They  were  deemed  to  be  equivalent  to  '*  the  law  of  the  land."  In 
this  country,  the  requirement  is  intended  to  have  a  similar  effect  against  legisla- 
tive power,  that  is,  to  secure  the  citizen  against  any  arbitrary  deprivation  of 
his  rights,  whether  relating  to  his  life,  his  liberty,  or  his  property.  Legislation 
must  necessarily  vary  with  the  different  objects  upon  which  it  is  designed  to 
operate.  It  is  sufficient,  for  the  purposes  of  this  case,  to  say  that  legislation  is 
not  open  to  the  charge  of  depiiving  one  of  his  rif^hts  without  due  process  of 
law,  if  it  be  general  in  its  operation  upon  the  subjects  to  which  it  relates,  and 
is  enforceable  in  the  usual  modes  established  in  the  administration  of  govern- 
ment with  respect  to  kindred  matters,  that  is,  by  process  or  proceedings  adapted 
to  the  nature  of  the  ctise.  The  great  purpose  of  the  requirement  is  to  exclude 
everything  that  is  arbitrary  and  capricious  in  legislation  affecting  the  rights  of 
the  citizen.  As  said  by  tliis  court  in  Yick  Wo  v.  Hopkins,  speaking  by  Mr. 
Justice  Matthews:  '•  When  we  consider  the  nature  and  the  theory  of  our  in- 
stitutions of  government,  the  principl  s  upon  which  they  are  supposed  to  rest, 
and  review  the  history  of  their  development,  we  are  constrained  to  conchide 
that  they  do  not  mean  to  leave  room  for  the  play  and  action  of  purely  personal 
and  arbitrary  power."  (118  U.  S.  356.  369  [30:  220,  226].  See,  also,  Pennoyer 
V.  Neff.  95  U.  S.  714,  783  [24:  565,  572];  Davidson  v.  N.  O.,  96  id.  97.  104, 
107  [24:  616,  619,  620];  Hurtado  v.  Cal.,  110  id.  516  [28:  282];  Mo.  Pac.  R. 
Co.  V.  Humes,  115  id.  512,  519  [29:  463,  465];  Dent  v.  State  of  West  Virginia, 
129  id.  114.) 

The  various  state  constitutions  will  be  found  to  contain  the  phrase  "due 
process  of  law  "  or  "  due  course  of  law,"  a  phrase  which  we  must  regard  as 
perfectly  synonymous.  They  have  been  the  subject  of  judicial  interpretation 
in  several  instances.     (See  Brown  v.   Levee  Comrs.,  50  Miss.  468;  Ex  parte 
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Artook,  49  Cal.  403;  Thomas  v.  Woods,  4  Cow.  148;  Sears  v.  Cottrell.  5  Mich. 
251;  Burch  v.  Newbury.  10  N.  Y.  874.) 

These  phrases  do  not  import  the  gene'al  body  of  the  law,  common  and  stat- 
ute as  it  was  at  the  time  the  various  constitutioas  took  effect.  For  that  would 
seem  to  deny  to  the  legislature  the  right  to  amend  the  law.  But  our  best 
equipped  jurists  have  steadily  held  to  the  theory  that  the  term  "  due  process 
of  law  "  refers  to  and  must  be  understood  to  mean  certain  fundamental  rights 
that  were  well  recognized  in  the  English  common  law,  and  of  which  our  sys- 
tem of  jurisprudence  is  a  derivative.     (Brown  v.  Levee  Comrs.,  supra.) 

The  South  Carolina  case  of  Hoke  v.  Henderson  (4  Dev.  15),  was  decided  by  Mr. 
Chief  Justice  Ruffin  in  an  opinion  that  embodies  a  singularly  able  review  of 
the  situation  of  the  authorities  so  far  as  they  had  interpreted  this  phrase  at  the 
time  of  its  delivery.  But  this  case  has  been  completely  overshadowed  by  the 
decision  of  a  far  mightier  court  in  the  case  of  Wynehamer  v.  People  (13  N.  Y. 
378).  In  many  of  its  aspects  this  case  is  one  of  the  most  remarkable  decisions 
ever  pronounced  by  tlie  New  York  Court  of  Appeals.  It  covers  one  hundred 
and  thirteen  octavo  pages,  and  is  distinguished  by  ten  separate  and  distinct 
opinions.  Any  view  of  what  constitutes  due  process  of  law  must  be  regarded 
as  elementary  that  fails  to  take  into  account  the  learning  of  this  case. 

Mr.  Justice  Edwards  says  (Westervelt  v.  Gresg,  12  N.  Y.  209) :  "  Due  pro- 
cess of  law  undoubtedly  means,  in  the  due  course  of  legal  proceedings,  accord- 
ing to  those  rules  and  forms  which  have  been  established  for  the  protection  of 
private  rights."  And  we  know  of  no  single  sentence  that  embodies  more 
tersely  and  accurately  the  legal  view  of  the  principle  we  are  considering,  than 
the  following  from  an  opinion  by  Mr.  Justice  Johnson  of  the  Supreme  Court 
of  the  United  States :  ''  As  to  the  words  from  Magna  Charta  incorporated  in 
the  constitution  of  Maryland,  after  volumes  spoken  and  written  with  a  view 
to  their  exposition,  the  good  sense  of  mankind  has  at  length  settled  down  to 
this,  that  they  were  intended  to  secure  the  individual  from  the  arbitrary  exer- 
cise of  the  powers  of  government,  unrestrained  by  the  established  principles  of 
private  rights  and  distributive  justice."  (Bank  of  Columbia  v.  Oakley,  4 
Wheat.  285.)  *'  What  is  meant  by  the  law  of  the  land?  In  this  state,  taking 
as  our  guide  Zylstra's  Case  (1  Bay.  384);  White  y.  Eendrick  (1  Brev.  471), 
there  can  be  no  hesitation  in  saying  that  these  words  mean  the  common  law 
and  the  statute  law  existing  in  this  state  at  the  adoption  of  our  constitution. 
Altogether  they  constitute  the  body  of  law  prescribing  the  course  of  justice 
to  which  a  free  man  is  to  be  considered  amenable  in  all  time  to  come." 
(Per  O'Neill,  J.,  Slate  v.  Simons,  2  Speers,  767.) 
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Pulitzer  vs.  Livingston. 

[Supreme  Judicial  Court  of  Maine,  Dec.  3, 1896;  89  Me.  859,  86  Atl.  Rep.  686.] 

Perpetuities — Trust. 

1.  The  rule  against  perpetuities  was  established  to  prevent  the  creation  of 

estates  which  are  to  vest  or  come  into  being  upon  a  remote  contingency, 
and  where  the  vesting  of  an  estate  or  interest  is  thereby  unlawfully  post- 
poned  beyond  the  period  of  a  life  or  lives  in  being  and  twenty  one  years 
and  nine  months  thereafter. 

2.  Nothing  is  denounced  as  a  perpetuity  that  does  not  transgress  this  rule. 

8.  It  is  equally  applicable  to  equitable  as  to  legal  estates  or  interests, — to  in- 
struments executing  powers  as  well  as  to  other  instruments. 

4.  The  rule  against  perpetuities  is  independent  and  distinct  from  that  of  a  re- 
straint upon  alienation,  although  their  object  is  the  same, — the  preventioD 
of  property  being  taken  out  of  commerce,  and  locked  up,  or  so  held 
that  it  cannot  be  conveyed. 

6.  It  concerns  itself  only  with  the  vesting — the  commencing — of  estates,  and 
not  at  all  with  their  termination. 

6.  A  perpetuity,  therefore,  is  a  future  limitation,  whether  executory  or  by  way 

of  remainder,  and  of  either  real  or  personal  property,  which  is  not  to  vest 
until  after  the  expiration  of,  qt  will  not  necessarily  vest  within,  the 
period  fixed  and  prescribed  by  law  for  the  creation  of  future  estates  and 
interests,  tmd  which  is  not  destructible  by  the  persons  for  the  time  being 
entitled  to  the  property  subject  to  the  future  limitation,  except  with  the 
concurrence  of  the  individual  interested  under  that  limitation. 

7.  An  estate  or  interest  that  is  vested  is  not  subject  to,  and  cannot  offend 

against,  the  rule. 

8.  The  same  is  true  of  future  estates  or  interests  that  are  destructible  at  the  will 

and  pleasure  of  the  owners  of  the  property. 

9.  In  this  case  all  interests,  legal  and  equitable,  were  vested. 

10.  Moreover,  the  powers  contained  in  the  trust  deeds  clearly  provide  for  a 
complete  revocation  of  the  trusts  at  any  time,  and  thereby  remove  the  case 
from  the  rule  against  perpetuities. 

11.  If  an  unlimited,  indestructible  power  exists,  suspended  indefinitely  over  the 
fee,  it  does  restrain  free  alienation  by  the  one  who,  subject  to  that  power, 
is  the  owner  of  the  fee;  but  the  present  case  is  not  obnoxious  to  such  a 
power.  It  is  subject  to  be  barred  or  destroyed  at  the  will  of  the  cestuis  qu6 
trusUni,  or  any  one  of  them. 

Blade  v.  Patten,  68  Me.  880,  overruled. 

(Official) 

Covenant  by  Joseph  Pulitzer  against  Louisa  Bowler  Living- 
ston. Submitted  on  an  agreed  statement  of  facts.  Judgment  for 
defendant 
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A.  W.  King,  for  plaintiflL 

H.  E.  Hamlin^  L,  B,  Deasy,  and  R,  C,  Dale^  for  defendant. 

Foster,  J. — More  than  forty  years  ago  ceitain  persons  resid- 
ing in  England  and  France  were  the  owners  in  fee  of  large  tracts 
of  real  estate  in  America,  particularly  in  the  states  of  Maine,  New 
York  and  Pennsylvania,  and  the  District  of  Columbia.  These 
estates  had  formerly  been  the  property  of  their  ancestor,  William 
Bingham,  of  Philadelphia,  and  from  whom  the  title  descended; 
the  "Bingham  Estate,*'  so-called,  embracing  2,200,000 acres  in  the 
state  of  Maine  alone.  These  large  landeil  estates  were  principally 
wild  and  unimproved,  and  required  the  management  in  this 
country  of  representatives  of  the  owners. 

Considering  the  lai'ge  and  increasing  number  of  persons  who 
jointly  owned  these  estates,  and  the  distance  of  their  residence 
from  the  same,  provisions  for  the  sales  and  conveyances  by  letter 
of  attorney  were  inadequate,  because  of  deaths  frequently  occur- 
ring among  those  who  were  the  owners,  and  of  the  necessity  of 
purchasers  inquiring  and  taking  the  risk  of  the  correctness  of  the 
information  as  to  the  continuance  of  the  lives  of  the  parties  execut- 
ing  a  letter  of  attorney. 

On  July  18,  1853,  three  fifths,  undivided,  of  this  property,  were 
vested  in  the  following  named  persons:  William  Bingham  Baring 
(Lord  Ashburton),  Henry  Bingliam  Baring,  Frances  Emily  (Bar- 
ing) Simpson,  William  Frederick  Bating,  and  Anna  Maria  Helena 
(Countess  de  Noailles),  and  on  that  day  these  persons  executed  a 
deed  of  trust  of  their  undivided  three- fifths  of  the  property  to 
Joseph  Reed  Ingersoll  and  John  Craig  Miller,  as  trustees 

The  other  two-fift!is  of  the  property  were  vested  in  William 
Baring  de  Lotbiniere  Bingham,  wrio  on  the  12th  day  of  Aupfust, 
1862,  executed  a  like  deed  of  trust  of  his  undivided  two-fiftlis  of 
tlie  property  to  the  same  persons,  as  trnstees. 

These  owners,  for  the  more  convenient  management  of  their 
property  in  this  country,  conveyed  it  to  these  trustees  by  the  fore- 
going deeds,  and  upon  substantially  the  following  trusts,  as  therein 
expressed  : 

(1)  To  let  and  demise  the  real  estate;  (2)  to  invest  and  keep 
invested  the  moneys  and  personal  estate,  with  power  of  sale  and 
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reinvestment ;  (3)  to  collect  and  receive  the  rents  and  income  of 
the  real  estate,  and  the  interest  and  income  of  tiie  personal  estate; 
(4)  to  remit  the  net  income  to  the  parties  or  their  legal  representa- 
tives, according  to  their  respective  rights  and  interests  therein,  or 
otherwise  to  apply  and  dispose  of  the  same  as  the  parties  or  their 
legal  representatives  should  from  time  to  time  direct 

The  following  powers  were  therein  expressly  conferred  upon  the 
trustees,  viz.:  To  grant,  bargain,  sell,  exchange,  and  absolutely 
dispose  of,  in  fee  simple,  or  for  lite  or  lives,  or  for  years,  or  for  anv 
other  estate,  all  or  any  part  of  the  real  estate,  and  to  make  in  due 
form  of  law  all  such  deeds  and  conveyances  as  might  be  necessary 
to  carry  the  sale  into  eflEect ;  to  remit  the  proceeds  of  such  sales, 
after  deducting  expenses,  to  the  parties  or  their  legal  representa- 
tives, according  to  their  respective  interests  therein,  or  to  otherwise 
apply  and  dispose  of  the  same  as  the  parties  or  their  legal  repre- 
sentatives should  from  time  to  time  direct;  to  raise,  by  mortgage 
of  the  premises  or  any  part  thereof,  such  sum  or  sums  of  money 
as  should  be  requested  by  the  parties,  or  such  of  them  as  might 
be  entitled  to  any  beneficial  interest  in  the  premises;  to  appoint 
by  deed  successors,  with  all  the  powers  of  the  trustees  originally 
named ;  and,  finally,  it  was  expressly  provided  that  it  should  be 
lawful  for  the  parties,  respectively,  "  and  their  respective  legal 
representatives,  at  any  time  or  times  hereafter,  by  any  writing  or 
writings  under  their  respective  hands  and  seals,  and  attested  by 
two  or  more  credible  witnesses,  to  alter,  change,  revoke,  annul, 
and  destroy  all  and  every  the  trusts  hereby  created,  as  respects 
their  respective  shares  and  interests  in  the  premises,  and  to  declare, 
direct,  and  appoint  such  other  usas  and  trusts,  if  any,  concerning 
their  respective  shares  and  interests  in  the  said  trust  estate,  or  any 
part  thereof,  as  they  shall,  respectively,  choose  or  think  proper, 
anything  lierein  contained  to  the  contrary  notwithstanding." 

New  trustees  were  from  time  to  time  nominated,  in  accordance 
with  the  provisions  of  the  deeds  in  relation  to  successors  to  the 
original  trustees,  and  on  September  14,  1882,  the  then  trustees, 
Charles  Willing  and  Phineas  Pemberton  Morris,  conveyed  the 
particular  property  involved  in  this  action  to  May  W.  Bowler,  of 
Cincinnati,  Ohio.  On  October  4,  1886,  May  W.  Bowler  conveyed 
the  same  to  the  defendant,  and  on  May  30,  1894,  the  defendant 
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conveyed  the  same,  by  warranty  deed  with  full  covenants  to  the 
plaintiff. 

The  plaintiff  has  brought  this  action  for  a  breach  of  the  defend- 
ants  covenant,  contained  in  her  deed  to  hirn,  that  the  property 
is  "  free  of  all  incumbrances,"  alleging  an  outstanding  title  in  fee 
in  those  persons  who  executed  the  trust  deeds,  or  their  heirs  or 
assigns,  as  a  breach  of  that  covenant ;  and,  as  a  part  of  the  same 
transaction  with  the  deed  from  defendant  to  the  plaintiff,  the  defend- 
ant executed  and  delivered  to  the  plaintiff  a  special  covenant  that 
those  grantors  in  the  trust  deeds  had  no  right,  title,  or  interest  in  the 
property  that  could  be  maintained  in  any  proceeding  in  the  courts 
of  this  state  as  against  the  title  conveyed  by  her  to  tlie  plaintiff, 
and  a  breach  of  this  special  covenant  is  also  alleged  in  this  action. 

The  land  involved  in  this  action  is  situated  at  Bar  Harbor,  and 
comprises  about  fifteen  acres,  with  the  buildings  thereon.  The 
purchase  price  between  the  plaintiff  and  the  defendant  was  $90,000, 
and  since  the  conveyance  over  $100,000  more  have  been  expended 
in  improvements. 

The  rights  of  the  parties  depend  upon  the  legal  effect  to  be 
given  to  the  trust  deeds  of  July  18,  1853,  and  August  12, 1862, — 
the  plaintiff  claiming  that  these  deeds  are  not  legally  sufficient  to 
divest  the  grantors  of  their  title  in  the  property ;  that  there  were 
future  estates  and  interests  so  limited  therein  that  thev  offend 
against  those  rules  of  law  which  prescribe  and  limit  the  period 
within  which  future  estates  and  interests  must  necessarily  vest ; 
aud  that,  these  deeds  being  void,  no  title  ever  passed  to  the 
trustees,  but  still  remains  in  the  grantors,  or  their  heirs  or  assigns. 

The  ground  upon  which  the  trust  is  attacked,  and  the  court 
asked  to  declare  it  void,  is  that  the  terms  of  the  trust  violate  that 
rule  of  law  known  as  the  •*  rule  against  perpetuities." 

It  is  necessary,  in  order  to  determine  whether  the  trust  is  objec- 
tionable, to  consider  just  what  the  rule  is,  and  what  is  its  object 
and  purposa 

The  rule  against  perpetuities  was  established  to  prevent  post 
mortem  control  of  property.  It  forbids  the  creation  of  estates 
which  are  to  vest  or  come  into  being  upon  a  remote  contingency, 
and  where  the  vesting  of  an  estate  or  interest  is  thereby  unlawfully 
postponed* 
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It  is  contrary  to  the  policy  of  the  law  that  there  should  be  any 
outstanding  titles,  estates,  or  powers,  by  the  existence,  operation, 
or  exercise  o(  which,  at  a  period  of  time  beyond  lives  in  being  and 
Ywenty-one  years  and  a  fraction  thereafter,  the  complete  and  unfet- 
tered enjoyment  of  an  estate,  with  all  the  rights,  privileges,  atid 
powers  incident  to  ownership,  should  be  qualified  or  im()eded. 
When  this  is  the  case,  as  the  court  say  in  City  of  PhiUidelphia  v. 
GKrards  Heirs  (45  Pa.  St  26),  they  are  called  **  perpetuities, "  not 
because  the  grant  or  devise  as  written  would  actually  make  them 
perpetual,  but  because  they  transgress  the  limits  which  the  law 
has  set  in  restraint  of  grants  or  devises  that  tend  to  a  perpetual 
suspension  of  the  title,  or  of  its  vesting,  or,  as  is  sometimes,  with 
less  accuracy,  expressed,  to  a  perpetual  prevention  or  restraint 
upon  alienation. 

This  rule  of  restraint  upon  alienation  has  frequently  been  con- 
founded with  the  rule  against  perpetuities.  They  are,  however,  sepa- 
rate and  distinct  rules,  although  their  object  is  one  and  the  same, — 
the  prevention  of  property  being  taken  out  of  commerce,  locked 
up,  or  so  held  that  it  cannot  be  conveyed.  It  is  important,  there- 
fore, in  the  consideration  of  ciises,  to  bear  in  mind  that  the  two 
rules  are  independent  and  distinct  Gray  (Perp.  §  236),  thus 
speaks  of  the  two  rules:  ** There  are  two  distinct  rules  of  law  by 
the  joint  action  of  which  the  tying  up  of  estates  is  prevented  :  (1) 
Estates  cannot  be  made  inalienabia  (2)  Future  estates  cannot  be 
created  beyond  the  limits  fixed  by  the  rule  against  perpetuities." 

The  rule  against  perpetuities  concerns  only  remote,  future,  and 
contingent  estates  and  interests.  It  applies  equally  to  legal  and 
equitable  estates, — to  instruments  executing  powers,  as  well  as  to 
other  instruments.  {Duhe  of  NorfoUcs  Case,  i  Yern.  164,  3  Ch.  Gas. 
48;  Gray,  Perp.  §  411.)  A  limitation  that  i.^  valid  in  the  case  of 
a  legal  estate  is  valid  in  the  case  of  an  equitable  estate.  If  an 
equitable  estate — as,  for  instance,  a  trust — is  so  limited  tliat  it 
creates  a  perpetuity,  a  similar  limitation  of  a  legal  estate  equally 
creates  a  perpetuity.  {Goddard  v.  Whitney y  140  Mass.  100,  3  N.  K 
80 ;  Kimball  v.  Ch'ocker^M  Me.  266 ;  Quid  v.  Hospital,  95  U.  S.  308, 
812.) 

What,  then,  is  a  perpetuity? 

It  is  a  grant  of  property  wherein  the  vesting  of  an  estate  or  in- 
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terest  is  unlawfully  postponed.  The  law  allows  the  vesting  of  an 
estate  or  interest,  and  also  the  power  of  alienation,  to  be  postponed 
for  the  period  of  a  life  or  lives  in  being  and  twenty-one  years 
and  nine  months  thereafter;  and  all  restraints  upon  the  vesting 
that  may  suspend  it  beyond  that  period  are  treated  as  perpetual 
restraints,  and  void,  and  estates  or  interests  which  are  dependent 
on  them  are  void.  Nothing  is  denounced  as  a  perpetuity  that 
does  not  transgress  this  rule,  and  equity  follows  this  rule  by  way 
of  analogy  in  dealing  with  executory  trusts ;  and  those  trusts  which 
transgress  the  rule  are  called  ^^  transgressive  trusts,"  being,  in 
equity,  the  substantial  equivalent  of  what  in  law  are  called  *^per- 
petuttiea"  (Fearne,  Rem.  538,  nota)  "But  the  limitation,  in  order 
to  be  valid,  must  be  so  made  that  the  estate,  or  whatever  is  devised 
or  bequeathed,  not  only  may,  but  must  necessarily,  vest  within  the 
prescribed  period.  If  by  any  possibility  the  vesting  may  be  post- 
poned beyond  this  period,  the  limitation  over  will  be  yo\d.''{Fosdick 
v.  Fosdick^  6  Allen,  41 ;  Square  Church  v.  Orant,  8  Gray,  142.) 
Lewis,  in  his  work  on  Perpetuitias,  gives  the  following  as  an 
accurate  definition  of  a  perpetuity:  **A  perpetuity  is  a  future 
limitation,  whether  executory  or  by  way  of  remainder,  and  of  either 
real  or  personal  property,  which  is  not  to  vest  until  after  the  ex- 
piration of,  or  will  not  necessarily  vest  within,  the  period  fixed 
and  prescribed  by  law  for  the  creation  of  future  estates  and  in- 
terests, and  which  is  not  destructible  by  the  persons  for  the  time 
being  entitled  to  the  property  subject  to  the  future  limitation  ex- 
cept with  the  concurrence  of  the  individual  interested  under  that 
limitation." 

The  rule  against  perpetuities  has  no  application  to  vested  estates 
or  interests.  (Gray,  Perp.  §  205.)  It  concerns  itself  only  with  the 
vesting — the  commencing —of  esuites,  and  not  at  all  with  their  ter- 
mination. It  makes  no  difference  when  such  a  vested  estate  or  in- 
terest limited  terminates.  {Boutledge  v.  Dorril  2  Vea  Jr.  806 ; 
Evans  v.  Walke7\  3  Ch.  Div.  211 :  Hampton  v.  Hobnan,  5  id.  188. 
See  14  Am.  Law  Rev.  287.)  When  an  estate  or  interest  vests  in 
a  person,  he  is  the  owner,  and  can  alienate  it.  {Fosdick  v.  Fosdick, 
6  Allen,  41 ;  Kimball  v.  Crocker,  53  Me.  266 ;  iWetrift  v.  BucJcnam^ 
77  id.  285;  Seaver  v.  Fitzgerald,  141  Mass.  401,  6  N.  E.  78.) 

Examined  in  the  light  of  the  foregoing  rules  and  principles,  we 
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are  unable  to  discover  wherein  the  deeds  in  question  offend  the 
rule  against  perpetuities.    The  trustees  took  the  legal  estate.    The 
beneficial  or  equitable   estate  was  reserved  to  the  grantors  and 
their   representatives.     All   interests,    legal   and   equitable,  were 
vested.     Nothing  was  postponed.     The  beneficial  enjoyment  of 
the  estate  absolutely  and  unqualifiedly  vested  in  the  persons  who, 
prior  to  the  delivery  of  the  deeds,  held  the  legal  title.     Each  of 
these  persons,  as  the  owners  of  the  equitable  estate  after  the  deeds 
were  delivered,  possessed  over  his  own  equitable  interest  the  same 
power  of  sale,  conveyance,  devise,  and  disposition  as,  prior  to  the 
deeds,   he  had  over  his  undivided   interest  in  the  legal   estate. 
Upon  the  exercise  of  any  of  these  powers,  the  person  in  whose  favor 
it  might  be  exercised  would  become  fully  possessed  of  such  equita- 
ble and  beneficial  interest     The  trustees,  as  the  holders  of  the  legal 
title  during  the  continuance  of  the  trust,  have  the  fullest  powei*» 
of  sale  and  conveyance,  so  that  the  alienation  of  the  property  is 
absolutely  unfettered.     The  owners  of  an  equitable  estate,  like  the 
owners  of  a  legal  estate,  can  alienate  or  assign  their  interest    There 
is  nothing  in  these  deeds  that  prohibits  thia     By  an  examination 
of  the  deeds  of  trust  it  will  be  perceived  that  neither  the  rules, 
nor  the  reason  of  the  rules,  have  been  transgressed.     The  land  is 
as  alienable,  in  legal  contemplation,  as  if  the  deeds  had  never  been 
executed.     No  provision  is  discloeed  looking  to  any  future,  con- 
tingent, or  remote  estate,  which,  springing  into  being  in  future, 
would  hinder  free  alienation  by  imposing  a  clog  on  the  title  which 
those  now  vested  with  the  present  title  and  possession  could  not 
remove. 

But  there  is  another  point  which  is  fatal  to  the  plaintiff's  conten- 
tion that  these  trust  deeds  are  obnoxious  to  the  rule  against  per- 
petuities. This  rule  does  not  apply  to  interests  which,  though 
future,  are  destructible  at  the  mere  will  and  pleasure  of  the  present 
owner  of  the  property.  **A  future  estate,  which  at  all  times,  until 
it  vests,  is  in  the  control  of  the  owner  of  the  preceding  estate,  is, 
for  every  purpose  of  conveyancing,  a  present  estate,  and  is  therefore 
not  obnoxious  to  the  rule  against  perpetuities."  (Gray,  Pei  p.  §  44S.) 
The  author  clearly  points  out,  in  section  140  and  those  that  follow, 
that  a  perpetuity  is  an  indestructible  interest,  and,  while  lie  shows 
that  it  has  another  artificial  meaning,  or  '^  an  interest  which  will 


PULITZER  V.  LIVINGSTON.  887 

not  vest  till  a  remote  period,"  yet  in  all  his  illustrations  he  shows 
olearly  that  interests  which  are  destructible  are  not  perpetuities. 
This  doctrine  is  laid  down  by  Chief  Justice  Gibson  in  IJiUyard  v. 
Miller  (10  Pa.  St.  S34),  wherein  he  cites  with  approval  the  defini- 
tion of  a  perpetuity  as  given  by  Lewis,  and  also  in  Mifflla  v.  Mifflhi 
(121  Pa.  St  205,  15  Atl.  525).  In  the  latter  case,  the  court,  in 
considering  the  provisions  of  certain  deeds  which  were  claimed  to 
be  inoperative  because  of  the  rule  against  perpetuities,  uses  this 
language:  "But  the  estate  of  Mrs.  Mifflin  was  neither  inalienable 
nor  indestructibla  It  was  entirely  within  her  power  to  become 
the  owner  in  fee  of  the  estates  granted,  and  to  totally  defeat  any 
ulterior  limitations.  It  proves  nothing  to  say  she  did  not  exercise 
her  power,  and  that,  therefore,  the  situation  is  the  same  as  though 
she  never  had  the  power.  For  certain  purposes,  and  in  certain 
cases,  that,  of  course,  is  trua  But,  in  considering  merely  the  ap- 
plication of  the  rule  against  perpetuities,  it  is  not  true,  because 
that  rule  requires  that  the  estates  in  question  should  be  inde- 
structible, and  an  estate  which  can  be  destroyed  by  the  person  who 
holds  it  for  the  time  being  is  not  indestructibla'* 

So,  in  another  recent  case  in  Pennsylvania,  the  court  say :  "  Aside 
from  this,  it  was  competent  for  all  the  parties  in  interest  at  any 
time  to  defeat  the  power,  and  to  take  the  property  discharged 
thereof.  Under  these  circumstances,  we  cannot  say  that  the  trust 
created  a  perpetuity.''  {Coopers  Estate,  150  Pa.  St  576,  24  Atl. 
1057;  Lovering  v.  Worthington,  106  Mass.  86,  88;  Bowditch  v. 
AndreWj  8  Allen,  339  ;  Ooesele  v.  Bimeler,  14  How.  589.) 

Tlie  very  definition  of  a  perpetuity,  as  given  by  Lewis,  has  its 
application  to  a  future  limitation  "  which  is  not  destructible  by  the 
persons  for  the  time  being  entitled  to  the  property  subject  to  the 
future  limitation,  except  with  the  concurrence  of  the  individual 
interested  under  that  limitation."  The  deeds  in  question  contain 
certain  express  powers  of  revocation.  The  equitable  owners  of 
the  estate  have  therein  expressly  reserved  the  rigiit,  at  any  and  all 
times,  "  to  alter,  change,  revoke,  annul,  and  destroy  all  and  every 
the  trusts  hereby  created,  as  respects  their  respective  shares  and 
interests  in  the  premises,  and  to  declare,  direct,  and  appoint  such 
other  uses  and  trusts,  if  any,  concerning  their  respective  shares 
and  interests  in  the  said  trust  estate,  or  any  part  thereof,  as  they 
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shall,  respectively,  choose  or  think  proper,  anything  herein  con- 
tained to  the  contrary  notwithstanding." 

These  powers  clearly  provide  for  a  complete  revocation  of  the 
trusts  at  any  time,  and  thereby  remove  the  case  from  the  rule 
against  perpetuitiea 

But  it  is  argued,  for  the  plaintiff,  that,  admitting,  the  interest  of 
the  beneficial  owners  to  be  vested  and  alienable,  the  existence  of 
the  legal  estate  in  the  trustees,  with  a  power  of  sale  of  indefinite 
duration,  which  mny  be  exercised  after  the  expiration  of  lives  in 
being  and  twenty-one  years,  tends  to  a  perpetuity,  and  that,  under 
the  authorities,  a  power  of  sale  conferred  upon  one  not  the  owner 
of  the  beneficial  interest  in  land,  if  it  may  be  exercised  at  an  in- 
definite or  too  remote  period,  is  void. 

It  is  true  that,  if  an  unlimited  indestructible  power  exists,  it 
does  restrain  free  alienation  by  the  one  who,  subject  to  that  power, 
is  the  owner  of  the  fea  "A  power  of  sale  suspended  indefinitely 
over  the  fee  is  open  to  the  same  objection  as  an  executive  devise 
or  springing  use,  to  take  effect  whenever  A.  or  his  heirs  shall  do 
a  given  act"  (Lewis,  Perp.  547.)  Thus,  in  Tulkit  v.  Colville 
([1894]  L.  R  2  Ch.  810),  a  devise  of  certain  property  was  made  to 
trustees,  and  the  trustees  were  directed  to  carry  on  the  business 
of  the  testator  as  a  gravel  contractor,  *' until  my  gravel  pits  are 
worked  out,  and  then  sell  the  said  gravel  pits  and  the  freehold 
land  on  which  the  ssime  is  situated.''  The  court  held  that  this 
power  of  sale  was  too  remote,  and  that  the  rule  was  violated,  be- 
cause, while  the  gravel  pits  might  be  worked  within  the  pre- 
scribed limits  of  the  rule,  yet  they  might  not  be  so  worked  out, 
and  the  power  of  sale  might  not  go  into  operation  until  an  uncer- 
tain, and  possibly  too  remote,  time  in  the  future.  "The  true  rea- 
son for  holding  such  powers  good,"  says  Gray,  in  his  work  on 
Perpetuities,  **is  that  the  trusts  to  which  they  are  attached  must 
come  to  an  end,  or  can  be  destroyed,  within  the  limits  fixed  by  the 
rule  against  perpetuities."  Speaking,  further,  in  relation  to  pow- 
ers, he  says  (section  506):  "To  sum  up  the  law  as  to  powers  in 
connection  with  settled  property:  (I)  Sometimes  the  power  ceases 
as  soon  as  the  equitable  fee  or  absolute  interest  vests  in  possession. 
(2)  Sometimes  the  power  can  be  exercised  until  the  owner  of  the 
equitable  fee  or  absolute  interest  calls  for  the  legal  estate.     (3) 
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Sometimes  tbe  power  can  be  exercised  within  a  reasonable  time 
after  the  fee  or  absolute  interest  has  vested  in  possession,  such 
reasonable  time  being  not  over  twenty-one  years  after  lives  in  be- 
ing. (4)  Sometimes  the  power  is  created  to  be  exercised  on  a 
contingency  which  may  happen  after  the  legal  fee  or  absolute  in- 
terest has  vested  in  possession,  and  which  may  be  more  than 
twenty-one  years  after  a  life  in  being.  In  the  first  three  cases  the 
power  is  not  void  for  remoteness ;  in  the  last  case  it  is." 

In  the  case  at  bar  the  powers  of  sale  in  the  trust  deeds  are 
within  the  second  class.  The  owners  of  the  equitable  fee  are  by 
the  express  terms  of  the  deeds  entitled  to  call  for  a  conveyance  of 
the  legal  estate  from  the  trustees,  and  thereby  to  destroy  and  fin- 
ally determine  the  trust.  The  power,  therefore,  does  not  hang 
suspended  over  the  fee  like  an  unbarrable  executory  devise,  but 
is  subject  to  be  barred  and  destroyed  by  the  cestuis  que.  trtistent,  or 
any  one  of  them.  {Biddk  v.  Perkins^  4  Sim.  135;  Wallis  v. 
Thurslcmy  10  id.  225.)  True,  here  is  a  trust  to  sell  for  all  time, 
but  revocable  at  pleasure.  What  is  there  in  these  deeds  that 
tends  to  a  perpetuity,  if  we  clearly  observe  what  that  means? 
There  is,  in  these  deeds,  that  which  it  is  settled  makes  the  power 
valid,  although  in  terms  perpetual,  and  that  is  the  power  of  revoca* 
tion.  (2  Sugd.  Powers,  472.)  A  trust  and  a  power  of  sale  that 
continue  only  at  the  pleasure  of  the  beneficial  owner  cannot  possi- 
bly be  said  to  be  an  illegal  restraint  on  alienation.  The  purpose 
of  the  trust  was  lawful,  and  in  harmony  with  the  policy  of  the 
law.  It  was  created  to  secure  a  more  convenient  management  of 
these  large  landed  estates,  and  less  trouble  and  delay  in  passing 
title  to  the  grantees  who  might  from  time  to  time  purchase  por- 
tions of  these  distant  and  unsettled  tracts. 

A  recent  case  in  Illinois  involved  a  conveyance  to  three  trus- 
tees in  trust  for  an  unincorporated  company,  the  property  being 
conveyed  to  the  trustees  and  their  heirs  and  assigns,  forever.  They 
were  given  power  to  subdivide,  improve,  sell,  and  convey.  The 
court,  after  noting  several  definitions  of  the  rule  against  perpetu- 
ities, makes  use  of  the  following  language :  '*  The  mere  creation 
of  a  trust  does  not,  ipso  fnciOy  suspend  the  power  of  alienation. 
It  is  only  suspended  by  such  trust  when  a  trust  term  is  created, 
either  expressly  or  by  implication,  daring  the  existence  of  which 
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a  sale  by  the  trustee  would  be  ia  contravention  of  the  trust 
Where  the  trustee  is  empowered  to  sell  the  land  without  restric- 
tion as  to  time,  the  power  of  alienation  is  not  suspended,  although 
the  alienation  is  in  fact  postponed  by  the  nonaction  of  the  trus- 
tee,  or  in  consequence  of  a  discretion  reposed  in  him  by  the  ere. 
ator  of  the  trust  *  *  *  There  is  nothing  in  the  trust  agree- 
ment in  this  case  having  the  slightest  tendency  to  create  a  perpetu- 
ity. The  land  was  to  be  conveyed  to  the  trustees,  to  be  sub- 
divided and  improv.ed,  and  then  sold ;  and  the  time  of  sale  was 
left  wholly  to  their  discretion.  Indeed,  the  whole  scheme  of  the 
association  was  to  purchase,  subdivide,  and  improve  suburban 
property,  for  the  purpose  of  placing  it  at  once  n[)on  the  market 
for  sale.  No  trust  term  was  created,  and  a  conveyance  of  the 
land,  or  any  part  of  it,  at  any  time,  was  no  violation  of  the  trust 
Where  there  are  persons  in  being  at  the  creation  of  an  estate  capa* 
ble  of  conveying  an  immediate  and  absolute  estate  in  fee  in  pos* 
session,  there  is  no  suspension  of  the  power  of  alienation,  and 
no  question  as  to  perpetuities  can  arise."  (Hart  v.  Seymour,  147 
IlL  598,  85  N.  E.  246.) 

There  is  nothing  whatever  done  by  the  terms  of  these  deeds,  in 
the  case  before  us,  but  to  create  an  agency  to  sell  hind, — an 
agency,  to  be  sure,  that  is  to  continue  after  death,  and  to  be  exer- 
cised for  heirs,  devisees,  grantees,  eta,  until,  and  only  until,  any 
one  sees  fit  to  put  an  end  to  it  But  an  agency  to  continue  after 
death  being  impossible,  the  mode  of  doing  it  was  by  a  trust,  with 
powers,  by  which  the  ownership  is  vested  in  trustees,  and  the 
beneficial  interest  dealt  with  under  these  powers. 

When  the  position  of  the  parties  and  of  the  property  is  consid- 
ered, it  becomes  apparent  that  this  was  the  object  of  the  ar- 
rangement. The  property  was  land  bought  in  the  last  century. 
The  owners  lived  in  Etigland  and  France.  A  sale  required  that 
all  should  join,  and  agencies  were  always  liable  to  be  revoked  or 
become  impracticable  by  settlements,  so  that  there  would  be  no 
delegation  of  authority.  The  remedy  was  an  agency  that  would 
continue,  and  there  could  be  none  unless  the  title  was  transferred; 
the  legal  title  thus  being  vested  in  trustees,  and  the  equitable  title 
in  the  beneficial  ownera  The  parties,  by  executing  these  deeds, 
attempted  to  accelerate  alienation,  and  avoid  any  retarding  of  it 
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The  purpose  of  these  deeds  was  to  make  property  more  readily 
marketable,  more  conveniently  alienable, — the  very  object  which 
the  rule  against  perpetuities  was  adopted  to  subserve.  When 
the  reason  of  the  rule  fail?,  the  rule  itself  has  no  application. 

It  may  be  proper  to  state  that  we  have  carefully  examined  tne 
decisions  to  which  our  attention  has  been  called  by  the  learned 
counsel  for  the  plaintiflE,  and  which,  perhaps,  are  not  in  complete 
harmony  with  some  of  the  views  enunciated  in  this  opinion. 

The  case  of  Slade  v.  Patten  (68  Me.  S80)  is  one  of  those  cases. 
There  the  testator  devised  to  his  four  daughters  certain  portions 
of  his  estate,  with  the  proviso  that  the  parts  and  proportions 
devised  and  bequeathed  to  his  four  daughters  and  their  heirs, 
instead  of  passing  into  their  hands,  were  to  go  into  the  hands  of 
two  trastees,  '^  to  hold,  manage,  and  dispose  of  said  parts,  and  the 
property  received  therefor,  for  the  use  and  benefit  of  said  (four 
daughters)  and  their  heirs,  according  to  the  discretion  of  said 
trustees." 

This  devise  is  distinguishable  from  the  Bingham  trust  in  the 
important  respect  that  the  will  contained  no  clause  giving  to  the 
eestuis  que  trustent  the  right  to  revoke  or  annul  the  trust  The 
power  of  revocation  reserved  in  the  trust  deeds  in  the  case  at  bar 
makes  a  most  important  difference  between  those  deeds  and  the 
devise  involved  in  Slade  v.  Patten,  The  decision  there  seems  to 
be  based  on  the  conclusion  that  no  provision  was  made  for  the 
termination  of  the  trust,  but  that  it  was  to  be  continued  for  the 
benefit  of  the  '^  heirs"  of  the  daughters,  and  therefore  to  continue 
indefinitely.  "There  is  no  provision  for  the  termination  of  the 
trust  estate,"  remarks  the  court 

In  one  paragraph  of  the  opinion  the  court  makes  use  of  the 
following  language:  **Bat,  assuming  it  to  have  been  the  testator's 
intention  that,  on  the  decease  of  his  daughters,  their  respective 
shares  should  go  to  the  heirs  of  such  daughters  in  fee  simple,  still 
this  would  create  a  perpetuity,  because  it  was  possible  that  they 
might  have  heirs  unborn  at  the  testator's  death,  and  in  whom  the 
estate  would  not  vest  within  lives  in  being  and  twenty-one  years 
and  a  fraction  afterwards." 

This  statement  is  absolutely  inconsistent  with  the  facts  of  the 
case,  as  well  as  the  well  settled  principles  of  law.     It  cannot  ad- 
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mit  of  doubt,  even,  that  a  devise  of  property  to  a  daughter  for 
life,  and  at  her  death  to  her  heirs  in  fee,  is  perfectly  good. 

But  the  foregoing  statement  from  the  opinion  may  be  regarded 
as  only  a  dictum.  The  real  question  which  the  court  decided  was 
that  the  word  "  heirs  "  was  a  word  of  general  import,  and  not  lim- 
ited to  those  persons  who  would  be  heirs  within  a  life  in  being  and 
twenty  one  years  and  a  fraction  thereafter,  and  tlierefore  the  trust 
undertook  to  preserve  tlie  estate  for  persons  who  might  become 
heirs  indefinitely,  and  hence  violated  the  rule. 

The  interests  devised,  however,  were  clearly  vested  interests. 
The  legal  title  was  given  to  the  trustees;  the  equitable  fee,  to  the 
daughters  and  their  heirs ;  but  all  interests  were  present  and  vested. 
The  legal  estate  vested  in  the  trustees  at  the  testators  death,  and 
at  the  same  time  the  entire  equitable  interest  limited  to  the  daugh- 
ters and  their  heirs  vested  in  them.  No  other  interest  was  devised 
or  bequeathed.  AH  the  estates  and  interests  that  were  ever  to 
arise  vested  immediately  upon  the  testator's  dejith.  After  cor- 
rectly stating  the  rule,  the  court  says :  "  In  view  of  the  trust,  there- 
fore, it  must  be  deemed  void,  as  creating  a  perpetuity." 

From  the  expressions  in  the  opinion  to  which  we  have  referred,  it 
seems  to  have  been  assumed  that  a  trust  which  will  not  or  may  not 
terminate  within  lives  in  being  and  twenty-one  years  and  a  fraction 
afterwards  is  void,  as  creating  a  perpetuity.  But  this  is  not  correct 
It  cannot  be  sustained,  either  upon  principle  or  authority.  A 
future  limitation  that  may  not  vest  within  tliat  period  creates  a 
perpetuity,  and  is  therefore  void.  But  a  limitation  that  must  vest, 
if  at  all,  within  the  period,  does  not  create  a  perpetuity,  and  it  makes 
no  difference  when  the  trust  or  interest  limited  terminates,  if  it  has 
vested  within  the  period.  "All  that  is  required  by  the  rule  against 
perpetuities  is  that  the  estate  or  interest  shall  vest  within  the  pre- 
siiribed  period."  {Scaver  v.  Fitzgerald,  141  Mass.  401,  403,  6  N. 
E.  78,  74.)  The  right  of  possession  or  enjoyment  may  be  post- 
poned longer. 

The  reasoning  of  the  court  was  wrong.  No  injustice  was  done 
to  the  testator's  daughters,  however;  for,  owing  to  his  having  used 
language  which  by  itself  expressed  an  absolute  gift  to  hisdaughler^ 
and  their  heirs,  followed  by  a  proviso  that  trustees  should  hold  the 
legal  title  in  trust  for  them  and  their  heirs,  the  court,  by  rejecting 
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the  proviso  in  reference  lo  the  trustees  as  void,  decided  that  there 
was  an  absolute  gift  by  devise  to  the  daughters,  which  took  effect 

The  opinion,  therefore,  in  Slade  v.  Patten^  cannot  be  sustained 
upon  authority.  Bamum  v.  Bamum  (26  Md.  119),  is  a  case 
where  the  owner  of  hotel  property  devised  it  to  trustees,  with  di- 
rections to  lease  it,  but  prohibited  alienation  during  the  term  oC  a 
trust  which  exceeded  lives  iu  being  and  twenty-one  years  there- 
after. The  court  held  such  a  trust  void,  and  gave  effect  to  an 
alternative  limitation  contained  in  the  will.  In  this  case  there 
was  an  absolute  suspension  of  the  power  of  alienation  for  a  pferiod 
prohibited  by  the  rules  of  law,  unlike  the  case  at  bar. 

The. cases  of  Deford  v.  Deford  (86  Md.  168),  Oouldsboro  v. 
Martin  (41  id,  488),  and  Collins  v.  Foley  (63  id.  162),  would  seem 
to  support  the  dictum  of  the  reasoning  in  Slade  v.  Patten^  and 
these  Maryland  cases  are  the  only  ones  to  which  the  attention  of 
the  court  has  been  called,  or  which,  in  the  examination  of  the  case 
before  us,  we  have  been  able  to  find,  supporting  that  doctrine. 
But  the  doctrine  of  these  cases  is  opponed  to  the  great  trend  of 
authority  elsewhere,  and  Gray,  in  his  very  thorough  and  valuable 
work,  speaks  of  these  cases  as  grave,  practical  errors  growing  out 
of  confounding  the  rule  against  perpetuities  with  the  rules  disal- 
lowing restraints  on  alienation. 

it  is  unnecessary  to  consider  any  of  the  other  objections  raised, 
inasmuch  as  the  conclusion  to  which  the  court  has  arrived  de* 
termines  the  validity  of  the  trust  deeds,  and  thus  disposes  of  the 
casa 

Judgment  for  defendant 
Vol.  n— «0 
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Boss's  £x'r  vs.  Kiger  et  al. 

tSupreme  Court  of  Appeals  of  West  Virginia,  Nov.  21,  1896;  42  West  Ya. 

402,  26  S.  E.  Rep.  193.] 

Wills— Description  of  bkneficiary — Evidence — Construc- 
tion. 

1.  Where  money  is  bequeathed  to  a  school  by  a  testatrix,  designating  the  ob- 

ject of  her  bounty  by  a  wrong  name,  but  fixing  the  locality,  it  may  be 
shown  by  extrinsic  testimony  what  school  was  intended  in  the  will,  and 
that  it  was  the  only  school  controlled  by  a  certain  denomination  of  relig- 
ious people  in  that  place. 

2.  Where  a  bequest  of  money  is  made  to  a  missionary  society  by  a  testatrix, 

designating  the  society  by  a  mistaken  name  in  her  will,  it  may  be  shown 
by  extrinsic  testimony  and  surrounding  circumstances  what  miscionary 
society  was  intended. 
8.  Where  a  testatrix,  by  her  will,  directs  a  residuum  of  her  property  to  be 
equally  divided  between  her  heirs  and  her  husband's  heirs,  said  property 
should  be  divided  into  two  equal  parts,  giving  to  her  heirs  one-half  and  to 
her  husband's  heirs  the  other  half,  per  stirpes,  and  not  per  capita,  unless 
they  all  stand  in  the  same  relation  to  the  testatrix. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Couit,  Harrison  county. 

Bill  by  James  Dunkin,  executor  of  the  will  of  Ellen  C.  Boas, 
against  Mary  R  A.  Kiger  and  others,  to  construe  a  will.  Prom 
the  decree,  Clara  Ross  and  others  appeal.     Modified. 

Edwin  Maxwell,  John  Basselj  J.  Hop.  Woods,  and  Harvey  W. 
Rarmer^  for  appellants. 

John  J,  Davis  and  Oeo.  C,  SturgisSj  for  appellee. 

English,  J.— On  the  9th  day  of  March,  1892,  Ellen  C.  Ross, 
of  Harrison  county,  executed  her  last  will  and  testament,  which 
was  in  her  own  handwriting,  and  apf)ointed  William  E.  Jolliff 
and  James  Dunkin  aa  executors  thereof,  and  said  James  Dunkin 
qualified  as  sole  executor  of  said  will,  and  on  the  first  Monday  in 
April,  1893,  said  executor  filed  a  bill  in  the  Circuit  Court  of  Har- 
rison county,  praying,  among  other  things,  a  construction  and  in- 
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terpretation  of  said  will,  and  a  settlement  of  his  accounts  as  such 
executor  before  one  of  the  commissioners  of  said  court  The 
clauses  of  the  will  concerning  which  difficulty  was  found  in  arriv- 
ing at  a  proper  construction  read  as  follows:  *^1  bequeath  one 
thousand  to  the  M.  R  Church  school  situated  in  Buckhannon. 
Mj  bank  stock  to  the  one  who  cares  for  me  in  my  last  sickness,  if 
a  niece  on  my  side.  The  balance  of  property,  land,  and  money  in 
notes  to  be  equally  divided  between  my  heirs  and  my  husband's 
heirs,  leaving  out  Mrs.  Mary  Ann  EEoff,  as  she  is  already  provided 
for.  I  bequeath  five  thousand  to  the  M.  E.  Church  Foreign  Mis- 
sionary Society  ($5,000),  to  be  paid  over  by  W.  Sheehy,  and  de- 
livered to  him  in  charge  to  pay  over  to  society  as  a  memorial  fund 
in  the  name  of  George  F.  Boss  and  Ellen  C.  Ross.  The  balance 
of  property  not  willed,  land,  eta,  to  be  equally  divided  among 
George  T.  Boss's  heirs  and  ray  heirs.  The  bequest  to  Mary  Ann 
HoS  of  one  thousand  dollars  at  her  death  to  put  in  the  hands  of 
the  trustees  of  the  M.  E.  Cliurch  at  West  Milford,  to  lend  out  as  a 
permanent  fund  to  support  the  preacher  of  that  church."  Also: 
"  I  do  hereby  bequeath  to  the  trustees  of  the  Methodist  Bpiscopal 
Church  (63  acres)  fifty-three  acres  of  land  to  rent  (the  church  at 
Bridgeport,  of  which  I  am  a  member);  land  which  is  situated  on 
the  opposite  side  of  the  pike  from  the  scales  of  George  T.  Boss 
joining  in  Geo.  Faris  and  Esom  Bobinson.  I  will  and  bequeath 
the  rent  of  this  land  for  the  support  of  the  church  in  Bridgeport  to 
which  I  belong  during  the  term  of  twenty  years  from  the  time  of 
my  death.  At  the  end  of  twenty  years  I  bequeath  the  said  land 
to  Cora  B.  Calvert,  free  from  the  debts  or  control  of  her  husband 
should  she  marry ;  at  her  death  to  be  sold  (if  she  leaves  no  heirs), 
and  the  money  given  to  the  trustees  of  the  M.  E.  Church,  in  trust 
to  build  a  church  on  the  said  land,  called  the  'Boss  Chapel.'  "  It 
seems  to  be  conceded  that  the  ruling  of  the  court  as  to  the  clause 
giving  fifty-three  acres  of  land  to  the  trustees  of  the  Methodist 
Episcopal  Church  at  Bridgeport  for  twenty  years,  and  then  to  Cora 
£.  Calvert,  holding  the  same  to  be  void  as  a  devise  to  the  said 
church  for  uncertainty ;  and  also  as  to  the  devise  of  '*one  thousand 
dollars  to  Mary  Ann  HoflE;  at  her  death  to  be  put  in  the  hands  of 
the  trustees  of  the  M.  E.  Church  at  West  Milford,  to  lend  out  as 
a  permanent  fund  to  support  the  preacher  of  that  church," — ^is 
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correct,  but,  as  no  qaestion  is  mised  in  regard  thereto  either  in  the 
assignment  of  errors  or  in  the  argument,  we  express  no  opinion  in 
reference  thereta 

Let  us  next  inquire  as  to  the  ruling  of  the  court  with  reference 
to  the  other  clauses  about  which  there  is  a  controversy,  and  first 
as  to  the  bequest  of  $1,000  to  the  M.  R  Church  school  situated 
in  Buckhannon ;  and,  while  it  is  true  it  appears  that  there  is  no 
school  in  the  town  of  Buckhannon  called  tlie  "M.  E.  Church 
school,*'  the  question  for  consideration  is  whether  it  is  competent  to 
show  by  extrinsic  testimony  what  school  the  testatrix  intended  by 
*'  the  M.  E.  Church  school  situated  in  Buckhannon."  And  the  same 
question  arises  in  regard  to  the  bequest  of  $5,000  to  the  M.  E 
Church  Foreign  Missionary  Society,  to  be  paid  over  by  William 
Sheehy,  and  delivered  to  him  in  charge  to  pay  over  to  the  society 
as  a  memorial  fund  in  the  name  of  George  T.  Ross  and  Ellen  C.  Ross, 
there  being  no  missionary  society  of  that  exact  name.  First,  as  to 
the  bequest  to  the  M.  E.  Church  school  situated  in  Buckhannon : 
While  it  appears  from  the  testimony  that  the  name  of  the  Methodist 
school  situated  in  Buckhannon  is  known  &s  the  ^^  West  Virginia 
Conference  Seminary  at  Buckhannon,"  which  is  controlled  by  the 
West  Virginia  annual  conference,  and  that  the  testatrix  was  friendly 
to  the  school,  and  had  contributed  of  her  means  towards  it,  that 
the  school  is  often  spoken  of  as  the  Methodist  school  at  Buckhan- 
non, and  that  there  is  no  other  Metliodist  school  or  seminary  in 
the  town  of  Buckhannon.  As  to  the  bequest  to  the  M.  E.  Church 
Foreign  Missionary  Society,  it  appears  in  tlie  testimony  that  there 
is  not  in  the  Methodist  Episcopal  Church  any  such  organization  as 
the  M.  E.  Foreign  Missionary  Society,  but  that  there  is  a  society 
called  the  *'  Missionary  Society  of  the  Methodist  Episcopal  Church," 
which  operates  in  home  and  foreign  fields,  with  its  principal  office 
in  New  York  city,  under  the  management  of  aboard  of  managers^ 
appointed  by  the  general  conference  of  the  Methodist  Episcopal 
Church,  and  the  same  is  incorporated  under  the  laws  of  the  state 
of  New  York  ;  that  the  testatrix  was  a  member  of  the  Methodist 
Episcopal  Church,  and  contributed  to  its  support,  and  that  the 
Missionary  Society  of  the  Methodist  Episcopal  Church  is  carried 
on  by  a  board  of  managers  appointed  bv  the  general  conference, 
and  its  finances  are  taken  up  as  free  offerings  of  the  people,  and 
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its  funds  received  from  voluntary  contributions  of  its  niembei'slup 
and  others,  and  by  its  legacies  and  bequests  from  persons  who  are 
friendly  to  the  churcli  and  to  the  society,  who  wish  to  give 

Now,  the  first  question  for  our  consideration  is  whether  ex* 
traneous  testimony  can  be  allowed  to  determine  the  object  of  a 
testator's  bounty  where  a  mistake  occurs  in  the  name  or  desi<;na- 
tion,  or  the  object  of  the  bequest  is  involved  in  ambiguity.  This 
question  has  frequently  been  before  the  courts  of  the  different 
states,  and  the  great  weight  of  authority,  as  we  find  it,  allows  such 
testimony  to  be  introduced  to  show  the  real  object  on  whicli  the 
testator  intended  to  bestow  his  gift  So  in  the  case  of  Ghappell  v. 
Sodeiy  (3  Ind.  App.  856,  29  N.  E.  924,  reported  in  50  Am.  St 
Rep.  276),  it  is  held  that :  **For  the  purpose  of  determining  the 
object  of  a  testator's  bounty  in  a  will,  extrinsic  evidence  is  admis- 
sible to  identify  the  legatee."  Though  no  pei-son  or  corporation 
in  existence  precisely  answers  to  the  name  or  description  of  the 
person  or  corporation  to  be  benefited  by  a  will,  extrinsic  evidence 
is  admissible  to  show  who  was  intended.  Hence  such  evidence  is 
competent  to  show  that  a  bequest  by  a  testatrix,  a  member  of  the 
Church  of  Christ,  to  the  "  Christian  Missionary  Society  "  of  a  cer- 
tain state,  was  intended  for  the  Missionary  Society  of  the  Churches 
of  Christ  of  that  state.  To  the  report  of  this  case  is  appended  a 
very  valuable  note,  citing  numerous  authorities.  In  the  case  of 
Oilmer  v.  Stone  (120  TJ.  S.  586,  7  Sup.  Ct  689),  the  syllabus  reads 
as  follows :  "A.,  a  resident  in  Irish  Grove,  Illinois,  died  there, 
leaving  a  will,  by  which,  after  bequeathing  his  library  to  the 
Presbyterian  Church  of  Irish  Grove,  and  $500  to  the  erection  of 
another  Presbyterian  cliurch  in  Illinois,  and  $50  to  be  paid  to 
the  minister's  salary  of  the  Presbyterian  Church  of  Irish  Grove 
for  1884,  and  some  other  bequests,  he  bequeathed  and  devised 
the  remainder  of  his  estate  *  to  be  equally  divided  between  the 
board  of  foreign  and  board  of  home  missions.'  The  Presbyterian 
Church  in  the  United  States  of  America  has  a  corporate  *  Board 
of  Foreign  Missions'  and  a  corporate  *  Board  of  Home  Missions,' 
but  it  was  agreed  by  counsel  that  several  other  religious  bodies  in 
the  United  States  have  similar  organizations  for  the  same  pur- 
poses. Held,  that  there  was  a  latent  ambiguity  in  the  will  respect- 
ing the  object  of  the  residuary  gift,  Which  ambiguity  could  be 
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removed  by  extrinsic  evidence;  and  that  the  evidence  introduced 
on  that  point,  taken  in  connection  with  the  other  bequests  in  tlie 
will  for  the  benefit  of  Presbyterian  churches,  showed  that  the 
testator,  in  making  the  residuary  gift,  had  in  his  mind  the  Board 
of  Foreign  Missions  and  the  Board  of  Home  Missions  of  the  Pres- 
byterian Church  of  the  United  States  of  America,  of  which  he  was 
a  member  and  an  officer."  So,  also,  in  the  case  of  Hinckley  v. 
Thalchar  (139  Mass.  477,  1  N.  E.  840),  a  testator,  by  his  will, 
gave  the  residue  of  his  estate  ''equally  to  the  authorized  agents  of 
the  Home  and  Foreign  Missionary  Societies,  to  aid  in  propagating- 
the  holy  religion  of  Jesus  Christ  Heldy  that  extrinsic  evidence 
of  the  facts  known  to  the  testator  at  the  time  he  executed  the  will, 
the  names  by  which  he  was  accustomed  to  call  the  missionary  do> 
cieties,  or  by  which  they  were  usually  called  and  known  in  the 
religious  society  with  which  he  worshiped,  the  interest  shown  by 
him  in  any  particular  missionary  society,  and  the  contributions 
which  he  made  for  missionary  purposes,  was  admissible  to  aid  in 
identifying  the  societies  intended  by  the  will."  Again,  in  TiUon 
V.  Society  (60  N.  H.  377),  it  was  held :  **A  legacy  being  given  to 
*the  Bible  Society,'  and  there  being  several  Bible  societies  in  ex- 
istence when  the  will  was  made,  the  society  intended  by  any  testa- 
tor may  be  identified  by  extraneous  evidence.  And  evidence  that 
a  contribution  for  one  of  them  was  annually  taken  in  the  church 
of  which  the  testator  was  a  member  is  admissible."  In  60  Conn. 
(472,  22  Atl  848),  in  the  case  of  Bristol  v.  Orphan  Asylum^  a 
legacy  was  given  to  "The  Canandaigua Orphan  Asylum,  Ontario 
county,  New  York."  There  was  no  orphan  asylum  of  tliat  name 
located  at  Canandaigua  or  elsewhere,  but  one  named  the  Ontirio 
Orphan  Asylum.  The  testator's  wife  had  a  sister  living  at 
Geneva,  in  the  same  county,  who  was  manager  of  the  Ontario  Or- 
phan Asylum,  and  at  her  request  he  had  visited  the  institution^ 
and  had  several  times  afterwards  sent  it  money,  and  it  was  gen- 
erally spoken  of  in  Geneva  and  by  her  as  the  Canandaigua  Orphan 
Asylum.  The  testator  had  spent  two  years  in  the  latter  part  of 
his  life,  and  before  the  will  was  drawn,  in  Geneva.  The  court  be- 
low found  that  this  asylum  was  the  one  intended.  Held^  "that  the 
legacy  was  not  void  for  uncertaintv."  See,  also,  Faulkner  y, 
Sculors^  Home  (155  Mass.  458,  29  N.  E.  645),  where  a  pecuniary 
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legacy  given  to  **  The  Sailor's  Home  in  Boston  "  was  found  by  ex- 
trinsic  evidence  to  have  been  intended  for  the  "Sailors'  Homo 
fund  of  the  Boston  Ladies'  Bethel  Society."  See,  also,  the  case  of 
Hawkins  v.  Garland's  AdmW  (76  Va.  149),  where  extraneous  evi- 
dence was  admitted  to  show  that  a  legacy  given  to  S.  Gr.,  son  of 
Capt  J.  P.  S.,  was  intended  for  S.  Gr.,  son  of  CapU  J.  R  H.  See, 
also,  in  oar  own  stale,  the  case  of  First  Nat  Bank  of  Oeredo  v. 

Huntington  DistiUing  Co,,  recently  decided  (41  W.  Va. ,  23  S. 

R  792),  in  regard  to  mistake  of  the  name  of  a  corporation.  See, 
also,  Wilson  v.  Perry  (29  W.  Va  171,  1  S.  E.  302)  (fifth  point  of 
syllabus),  where  it  is  held :  **  Where  the  name  or  description  ia 
erroneous,  and  there  is  no  reasonable  doubt  as  to  the  pei'son  who 
was  intended  to  be  named  or  described,  the  mistake  will  not  defeat 
the  bequest ;  and  the  same  rule  applies  as  well  to  corporations  as 
to  individuals."  Other  authorities  might  be  added  to  show  that 
extrinsic  evidence  is  admitted  in  cases  of  this  character  to  show 
what  was  intended  by  the  testator  where  a  latent  ambiguity 
exists,  but  these  we  regard  sufficient  to  indicate  the  general  trend 
of  authority  on  the  question;  and,  looking  at  the  circumstances 
disclosed  by  the  testimony  in  this  case,  we  are  of  opinion  that  tho 
court  below  erred  in  liolding  the  bequest  of  $1,000  to  the  **M.  E, 
Church  school  situated  in  Buckhannon  "  was  void,  and,  in  our 
opinion,  said  legacy  was  intended  for  the  West  Virginia  Confer- 
ence Seminary  at  Buckhannon,  and  we  so  hold ;  and  we  affirm  the 
action  of  the  Circuit  Court  as  to  the  bequest  of  $6,000  to  the 
M.  E.  Church  Foreign  Missionary  Society,  in  holding  that  it  was 
intended  by  the  testatrix  to  give  said  legacy  to  the  Missionary 
Society  of  the  Methodist  Episcopal  Church,  an  incorporated  body 
under  the  laws  of  the  state  of  New  York,  and  that  said  bequest  is 
a  valid  bequest  to  said  society,  the  testimony  showing  that  that 
society  was  the  only  one  to  which  contributions  were  given  in 
the  neighborhood  of  testatrix,  or  with  the  workings  of  which  she 
was  brought  in  contact 

The  next  clause  which  claims  our  attention  is  what  is  termed  in 
the  briefs  of  counsel  the  ''residuary  clause,"  or  clauses,  whereby 
the  residuum  is  left  "  to  be  equally  divided  between  my  heirs  and 
my  husband's  heirs."  And  again,  in  a  codicil  we  find  these 
words:  "The  balance  of  property  not  willed,  land,   etc.,  to  be 
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equally  divided  among  Geo.  T.  Ross's  heirs  and  my  heirs."  My 
interpretation  of  these  claases  is  that  she  intended  to  divide  the 
residue  of  her  estate  not  therein  disposed  of  equally  between  the 
two  sets  of  heirs,  to  wit,  her  heirs  and  her  husband's  heirs,  treat- 
ing each  set  of  heirs  as  a  class,  giving  to  her  heirs,  be  they  many 
or  few,  one-half  of  what  was  left,  and  to  the  heirs  of  her  deceased 
husband  the  other  half,  without  reference  to  the  number  on  either 
side ;  and  this  was  the  view  taken  by  the  Circuit  Court  It  is, 
however,  claimed  by  a  portion  of  the  appellants  that  such  residue 
was  intended  to  be  divided  per  capita  among  all  of  the  heirs  of  the 
testatrix  and  her  said  husband,  George  T.  Ross.  It  appears  that  the 
property  the  testatrix  was  disposing  of  was  given  to  her  to  do  as 
she  pleased  with,  and,  if  she  had  died  intestate,  all  of  it  would 
have  descended  to  her  heirs,  to  the  exclusion  of  the  heirs  of  her 
husband  ;  and,  if  she  had  willed  it  to  them,  they  would  have  re- 
ceived no  more  than  they  would  have  received  it  she  had  failed 
to  make  a  will.  But  it  was  natural  that  the  testatrix,  having  de- 
rived this  property  from  her  husband,  should  feel  inclined  to  di- 
vide it  between  her  heirs  and  her  husband's  heirs.  She  expresses 
her  intention  of  dividing  it  equally ;  and,  if  she  had  given  each 
one  of  these  two  sets  of  heirs  an  equal  portion  of  what  she  had  to 
bestow,  her  heirs  would  have  received  but  one-third  of  said  residue 
while  the  heirs  of  her  husband  would  have  received  the  other  two- 
thirds,  as  there  were  but  ten  of  her  heirs  while  the  others  num- 
bered twenty,  so  that  it  is  manifest  that  it  was  not  her  intention 
to  divide  it  in  that  way.  So  in  2  Jarm.  Wills  (side  page  1061, 
top  page  206,  pt  2,  note  1),  it  is  said :  **  Thus  in  a  case  whei-e  the 
testator  devised  the  residue  of  his  estate  as  follows:  *To  be 
equally  divided  between  the  children  of  my  sister  B.  and  their 
heirs  forever  and  the  children  of  my  sister  C.  and  their  heirs 
forever,'  and  C.  survived  the  testator,  B.  being  dead,  the  latter 
having  seven  children  and  the  former  four,  it  was  held  that  the 
residue  of  the  estate  should  be  divided  into  two  equal  portions  be- 
tween the  children  of  B.  and  C."  See  Alder  v.  Beall  (11  Gill  & 
J.  128).  Also  the  case  of  Bool  v.  Mix  (17  Wend.  119),  where  it 
is  held  that  a  devise  to  two  daugliters  of  land  "to  be  equally  di- 
vided between  them,  share  and  share  alike,  and  to  be  to  them 
for  and  during  their  natural  life,  and  after  their  death,  then  to  be 
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to  their  and  each  of  their  children,  and  to  be  divided  between 
them  share  and  share  alike,  gives  life  estates  to  the  daughters, 
with  remainders  to  their  respective  children  as  tenants  in  common, 
the  gmndchildren  taking  per  stirpes,  and  not  per  capita.'^  Again, 
in  the  case  of  Walker  v.  Griffin's  Heirs  (11  Wheat  375),  in  which 
Oliief  Justice  Marshall  delivered  the  opinion,  the  sylhibus  is  as 
follows:  **  Devise  of  the  testator's  estate:  *  One-fourth  part  to  be 
given  to  the  families  of  G.  Holloway,  W.  B.  Blackburn,  and  A. 
Burtlett  to  those  of  their  children  that  my  wife  shall  think  proper, 
but  in  a  greater  proportion  to  F.  P.  Holloway  than  to  any  other  of 
O.  Holloway's  children ;  to  R  P.  Bartlett  in  greater  proportion 
than  any  of  A.  Bartlett*s  children.  The  balance  to  be  given  to 
the  families  of  0.  and  J.  T.  Griffin's  children,  eqnal  proportions.' 
Held^  that  the  children  of  C.  and  J.  T.  Griffin  took  j:ier  stirpes  and 
not  per  capita^  and  that  the  property  devised  to  them  was  to  be 
divided  into  two  equal  parts,  one  moiety  to  each  family."  Coming 
next  to  the  state  of  Virginia,  we  find  the  case  of  Harrdett  v.  Hamr 
letCs  ExW  (partially  reported  in  12  Leigh,  350),  and  although  the 
opinion  of  the  court,  which  was  prepared  by  President  Tucker, 
appears  to  have  been  mislaid,  as  is  stated  in  a  note  by  the  re- 
porter, yet  the  syllabus  and  statement  of  the  case  have  been  pre* 
served,  which  syllabus  reads  as  follows:  "Testator  bequeaths 
residuum  of  his  estate  after  his  wife's  death  or  marriage  to  be 
equally  divided  among  James,  Mary,  Patsey,  Nancy,  and  Narcissa 
(who  were  testator's  children),  the  children  of  his  son  George,  the 
children  of  his  daughter  Elizabetli,  the  children  of  his  son  Bed- 
ford, deceased,  and  the  children  of  his  daughter  Obedienca  His 
five  children's  legatees  were  all  married,  and  had  in  all  thirty-one 
children  living  at  his  death.  His  son  Bedford  left  three  children ; 
and  his  son  George  and  daughters  Elizabeth  and  Obedience 
were  married,  and  these  four  had  in  all  eighteen  children 
living  at  testator's  death,  and  the  three  last  had  five  chil- 
dren born  after  his  death,  and  during  his  widow's  life. 
Held  by  Circuit  Superior  Court,  and  affirmed  by  this  court: 
(1)  That  the  children  of  George,  Elizabeth,  and  Obedience  born 
after  testator's  death  and  during  widow's  life,  as  well  as  those  in 
being  at  testator's  death,  are  entitled  to  shares.  (2)  That  such  of 
the  grandchildren  as  were  in  being  at  testator's  death  took  vested 
Vol  11-51 
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and  transmissible  interests,  liable,  however,  to  be  diminished  by 
the  birth  of  other  grandchildren,  and  the  afterborn  grandchildren, 
as  soon  as  thej  came  in  being,  took  likewise  vested  and  transmis- 
sible interests.  (3)  That  the  grandchildren  took  per  stirpes,  and 
not  per  capita;  so  that  each  of  the  testators  children  legatees  took 
one-ninth,  and  each  family  of  liis  grandchildren  legatees  took  one- 
ninth,  to  be  subdivided  among  them  respectively."  So,  also,  in 
the  case  of  Hoxton  v.  Oriffith  (reported  in  18  Grat  574),  the  sylla- 
bus is  as  follows:  "Testator  says,  *A11  my  landed  estate  in  West- 
moreland, to  be  equally  divided  between  my  nephew  E.  and  the 
children  of  H.,  namely,  L.,  S.,  W.,  M.,  and  W.*  E.  and  H.  were 
the  nephew  and  niece  of  the  testatrix,  to  whom  she  was  equally 
attached.  H.  was  dead  when  the  will  wds  mada  By  another 
clause  she  gives  other  property,  to  be  divided  between  E.  and  the 
surviving  children  of  H.,  and  she  says:  '  Should  any  of  the  chil- 
dren of  H.  die  without  heirs,  the  property  left  them  shall  be  di- 
vided among  the  survivors.*  Held^  E.  took  one  moiety,  and  the 
children  of  H.  the  other  moiety,  of  the  Westmoreland  land."  This 
question  was  before  the  Supreme  Court  of  Peniisylvania  in  Ap- 
peal of  Fissel  (27  Pa  St  55).  The  syllabus  of  the  case  is  as  fol- 
lows :  "  Where  a  testatrix  directed  her  real  and  personal  estate  to 
be  equally  divided  *  between  the  chihlren  of  my  brother  John,  de- 
ceased, and  the  children  or  heirs  of  my  sister  Rosanna,  deceased, 
and  the  children  or  heirs  of  my  sister  Catherine,  deceased,  and  the 
children  or  heirs  of  my  sister  Juliann,  deceased,  and  my  brother 
Jacob  or  his  heirs  or  legal  representatives,'  it  was  held  that  the 
children  described  take  by  classes,  and  not  per  capita.  Where  the 
bequest  is  not  to  several  children  of  brothers  and  sisters,  but  to 
the  children  of  the  several  brothers  and  sisters,  and  the  classes 
are  distinguished  by  the  repetition  of  the  words,  ^  and  between 
each  of  them,'  it  amounts  to  a  classiQcation  and  the  children  in 
each  instance  take  their  parent's  share.  In  construing  devises  or 
bequests  in  favor  of  the  next  of  kin,  the  court  has  regard  to  the 
legal  and  customary  principles  governing  the  descent  and  distribu- 
tion of  estates  which  is  according  to  classes,  and  is  presumed  to  be 
the  intention  of  the  testator,  unless  the  contrary  appeara"  (See, 
also,  Balcom  v,  Hdynesj  14  Allen,  205,  and  Holbrook  v.  Harring- 
Urn,  16  Gray,  102.) 
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In  view  of  these  authorities,  indicating,  as  we  think,  the  true 
rule  upon  the  questions  involved,  and  looking  at  the  surrounding 
circumstances  shown  by  the  testimony,  I  am  led  to  the  conclusion 
that  the  decree  complained  of,  so  far  as  it  holds  the  bequest  of 
$1,000  to  the  M.  K  Church  School  situated  in  Buckhannon  is 
void,  should  be  reversed,  and  we  hold  that  said  bequest  was  in- 
tended for  the  West  Virginia  Conference  Seminary  in  Buckhan- 
non, and  should  be  paid  by  the  executor  of  said  testatrix  to  those 
authorized  by  law  to  receive  for  said  institution  ;  and  we  affirm  so 
much  of  said  decree  as  holds  that  the  bequest  of  $5,000  to  the  M. 
E.  Church  Foreign  Missionary  Society  to  be  paid  over  by  William 
Sheehy,  and  delivered  to  him  in  charge  to  pay  over  to  said  society 
as  a  memorial  fund  in  the  name  of  George  T.  floss  and  Ellen  C. 
Boss,  was  intended  by  the  testatrix  to  be  a  bequest  to  the  Mission- 
ary Society  of  the  Methodist  Episcopal  Church,  an  incorporated 
body  under  the  laws  of  the  state  of  New  York,  and  was  a  valid 
bequest  to  said  society,  and  that  said  amounts,  together  with  in- 
terest thereon  from  and  after  one  year  from  the  date  of  the  death 
of  said  testatrix,  should  be  jmid  over  to  said  seminary  and  said 
missionary  society.  And  said  decree  is  also  affirmed  as  to  the 
manner  in  which  it  construes  the  clauses  spoken  of  as  the  '*  residu- 
ary clauses,"  one  of  which  reads :  "  The  balance  of  property, 
land,  and  money  in  notes  to  be  equally  divided  between  my  heirs 
and  my  husband's  heirs,  leaving  out  Mra  Mary  Ann  Hoff,  as  slie 
is  already  provided  for;"  and  the  clause  which  reads  as  follows : 
**  The  balance  of  property  not  willed,  land,  etc.,  to  be  equally  divi- 
ded among  Oea  T.  Boss'  heirs  and  my  heirs ;  "  and  as  to  the  other 
portions  of  the  decree,  uncontroverted,  we  express  no  opinioa 

Beversed  in  part,  and  affirmed  in  part 
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Stevens  et  cU.  vs.  Melcher  et  al. 

[Court  of  Appeals  of  New  York,  April  20,  1897 ;  15a  N.  Y.  651 .  46  N.  B. 

Rep.  965.] 

Testamentary  trusts — Allowance  for  permanent  improve- 
ments— Compensation  of  executor. 

1.  It  is  entirely  competent  for  a  testator  to  provide  by  will  for  the  continuance 
of  a  partnership  relation  made  by  him  in  his  lifetime,  when  such  partner* 
ships  are  for  specified  imcxpired  terms. 

2.  Where  the  beneficiary  under  a  will  is  subjected  to  a  large  expenditure  by 
reason  of  certain  permanent  improvements  and  repairs  which  were  abso- 
lutely necessary  to  the  judicious  management  of  the  estate,  the  amount  so 
expended  should  be  refunded  to  such  beneficiaries,  or  in  some  way  entered 
to  their  credit ;  and  this  rule  is  in  no  wise  affected  by  the  fact  that  they  ob- 
jected to  the  improvements,  in  the  first  instance,  and  never  expected  to  be 
reimbursed  for  their  outlay. 

8.  The  rule  as  to  reimbursements,  last  stated,  for  permanent  improvements  as 
distinguished  from  ordinary  repairs  is  in  contravention  of  common  law 
methods,  and  is  the  outcome  of  modern  equity  jurisprudence  that  requires 
the  granting  of  relief  wherever  the  equities  of  the  case  strongly  appeal  to 
the  conscience  of  a  chancellor. 

4.  Where  two  remaindermen  without  the  consent  of  the  others,  but  with  the 
consent  of  the  life  tenant,  erect  buildings  under  an  agreement  witli  the  life 
tenant,  they  may  receive  the  rents  from  the  same ;  the  remaindermen  so 
improving  the  property  are  not  entitled  to  compensation  therefor  out  of 
the  shares  of  their  cotenants,  when  it  appears  that  the  rents  received 
largely  exceeded  the  value  of  the  buildings,  and  that  there  were  no  equities 
in  favor  of  the  remaindermen,  who  made  the  investment  voluntarily,  with 
full  knowledge  of  the  facts,  and  without  any  inducements  offered  by  their 
cotenants. 

6.  Where  the  trustees  under  a  will  are  given  power  to  invest  in  real  estate  or  to 
build  upon  lands  already  belonging  to  the  estate,  all  parties  are  bound 
thereby  should  they  see  fit  to  do  either. 

6.  Where  there  is  a  trust  in  real  property  during  the  life  of  the  testator's  widow, 
with  a  remainder  over,  and  it  appears  that  a  portion  of  the  realty  so  held  in 
trust  is  insured  for  the  benefit  of  certain  mortgagees,  the  premiums  on  the 
insurance  policies  required  by  the  terms  of  the  mortgages  is  properly 
chargeable  to  the  income  rather  than  to  the  capital  of  the  trust  estate. 

7.  The  erection  of  substantial  buildings  upon  the  lands  of  an  estate  is  equiva- 
lent to  the  extent  of  the  construction  price  to  an  investment  of  the  proceeds 
of  the  estate  in  the  purchase  of  other  lands. 

8.  It  is  the  special  province  of  a  court  of  equity  to  give  appropriate  relief 
where,  in  a  conveyance  of  real  estate,  there  was  a  mutual  mistake  of  fact 


STEVENS  ET  AL.  v.  MELCHER  ET  AL.  405 

in  reference  to  the  condition  of  the  property  arising  from  a  defect  in  the 
construction  of  a  building  hidden  and  unknown  at  the  time  of  the 
transfer. 
9.  On  an  accounting  in  equity  by  trustees  of  a  testamentary  triist,  the  court 
may  disallow  any  or  all  commissions  to  a  trustee  who  has  been  negligent 
in  the  discharge  of  his  duty. 
10.  Laches  may  be  rightfully  imputed  to  one  who  neglects  to  assert  his  rights 
as  to  a  particular  defense,  for  a  period  of  twenty  years ;  especially  where 
other  equiiies,  in  favor  of  outside  parties,  have  supervened. 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a  Gen- 
eral Term  held  in  and  for  the  first  department 

Oeorgt  Zabriskie,  for  plaintifGa. 

Oeorge  Hoadlyj  for  defendants  Marietta  R  Stevens,  Union  Trust 
Ca  of  New  York,  and  others. 

John  &  Melcher^  for  Ellen  S.  Melcher. 

Haight,  J. — This  action  was  brought  for  an  accounting  by  the 
trustees  under  the  will  of  Paran  Stevens  with  his  executors,  his 
widow,  and  remaindermen.  Paran  Stevens  died  in  the  citv  of  New 
York  on  the  25th  of  April,  1872,  leaving,  him  surviving,  the  de- 
fendant Marietta  B.  Stevens,  his  widow,  and  Ellen  S.  Melclier,  the 
wife  of  John  S.  Melcher,  Mary  Fiske  Stevens?,  now  the  wife  of 
Arthur  H.  F.  Paget,  and  Henry  Leiden  Stevens,  his  only  children 
and  heirs  at  law.  He  left  a  last  will  and  testament  in  wijich  he  be- 
queathed to  his  widow  the  sum  of  $100,000,  to  be  paid  to  her  out 
of  his  estate  as  soon  as  practicable  after  his  decease,  and  by  the 
fifth  clause  thereof  he  gave  and  devised  to  Charles  G.  Stevens,  of 
Clinton,  in  the  state  of  Massachusetts,  and  George  R  Bichardson, 
of  Lowell,  in  that  state,  and  to  the  survivor  of  them,  the  sum  x>f 
$1,000,000,  in  which  should  be  included  at  its  fair  value  the  prem- 
ises known  as  No.l  Store,  State  Street  Block,  in  the  city  of  Bos- 
ton, Masa,  in  trust,  however,  to  hold,  invest,  and  manage  the  9ame, 
as  a  trust  fund  and  estate  for  the  benefit  of  his  widow  during  her  nat- 
ural life,  and  to  collect  the  income  therefrom  and  pay  the  same 
over  to  her,  and  upon  her  decease  to  divide  the  principal  of  such 
fund  among  his  children  in  equal  proportions,  the  issue  of  any 


406  PROBATE  REPORTS  ANNOTATED. 

deceased  child  taking  the  share  their  parent  would  have  taken  if 
living.     Legacies  were  given  by  other  provisions  of  the  will  which 
are  not  material  to  this  controversy.     By  the  eleventh  clause  he 
directed  that  the  residue  and  remainder  of  his  estate,  real  and  per- 
sonal, should  be  divided  by  his  executors  into  three  parts,  one  of 
which  parts  he  gave  to  trustees  (naming  them),  in  trust  for  his 
daughter  Ellen,  another  part  to  trustees  in  trust  for  his  daughter 
Mary,  and  the  remaining  part  to  trustees  for  the  benefit  of  his  son 
Henry.     By  the  fourteenth  clause  he  authorized  his  executors  to 
make  conveyance  to  the  trustees  of  the  several  trust  funds  created  in 
order  to  effect  the  division  contemplated  and  provided  for,  and  to 
erect  the  several  trust  estates.  He  further  authorized  and  empowered 
his  trustees  of  the  several  trust  estates  created  by  him  to  sell  and 
convey  any  real  estate  that  may  at  any  time  form  part  of  such  trust 
estate  under  their  charge,  respectively,  and  to  reinvest  the  pro- 
ceeds thereof  in  other  real  estate  in  the  states  of  New  York  and 
Massachusetts,  or  in  United  States  government  or  city  or  state  se- 
curities, and  hold  the  same  upon  the  same  trust  and  for  the  same 
purpose  upon  which  the  estate  so  sold  was  held.     In  the  fifteenth 
clause  he  prohibited  payments  to  the  cestui  que  trvLst  in  anticipa- 
tion, and  required  that  such  payments  should  only  be  made  after 
the  same  had  accrued  and  had  been  received  by  the  trustees.     He 
appointed  his  widow.  Marietta  R  Stevens,  his  son-in-law,  John  L. 
Melcher,  and  Charles  G.  Stevens,  executors ;  and,  upon  the  decease 
of  either  of  the  two  last  named,  he  appointed  George  F.  Richard- 
son as  executor  in  such  deceased  executor's  place.     The  provisions 
made  in  his  will  for  his  widow  were  to  be  in  lieu  of  dower.     The 
personal  estate  left  by  the  testator  amounted  to  the  sum  of  $316,- 
773.37,  as  shown  by  the  appraisement,  and  included  his  interest 
in  the  partnership  of  Darling,  Griswold  &Co.,  as  proprietors  in  the 
Fifth  Avenue  Hotel,  in  the  city  of  New  York,  also  his  interest  m 
the  partnership  of  Weatherby,  Chapin  &  Co.,  as  proprietors  of  the 
Revere  and  Tremont  Houses,  in  Boston,  and  also  his  interest  in 
the  partnership  of  J.  E.  Kingsley  &  Co.,  as  proprietors  of  the  Con- 
tinental Hotel   in  the  city  of  Philadelphia,  which  partnersliips  by 
the  terms  of  the  will  were  to  continue  for  the  benefit  of  his  estate 
until  tlie  expiration  of  the  terms  of  the  several  contracts  of  copart- 
nership.    He  also  owned  considerable  real  estate  in  the  city  ot 


STEVENS  ET  AL.  v.  MELCHER  ET  AL.        407 

New  York  and  elsewhere,  including  the  interest  in  each  of  the 
hotel  properties  above  mentioned. 

A  question  having  arisen  with  reference  to  the  power  of  the  ex* 
ecucors,  an  action  was  brought  in  the  Supreme  Court  for  a  con- 
struction of  the  will,  which  resulted  in  an  adjudication  that  the 
executors  were  authorized  to  retain  the  hotel  interests,  and  to  con* 
tinue  so  much  of  the  interest  as  was  invested  therein,  if  they  should 
so  elect ;  that  it  was  the  intention  of  the  testator  to  charge  his  real 
estate  with  the  payment  of  the  legacies  bequeathed  by  him,  and 
that  it  was  his  intention  to  permit  the  trustees  of  the  several  trusts 
created  by  him,  including  the  trustees  of  the  $1,000,000  left  for 
the  benefit  of  his  widow,  to  accept  real  estate  to  be  conveyed  to 
them  in  satisfaction  of  such  trust,  and  that  his  executors  were  au- 
thorized to  satisfy  any  deficiency  in  the  payment  of  the  legacies 
caused  by  the  retention  of  the  hotel  interests,  or  otherwise,  from 
the  real  estate  left  by  the  testator,  and  that  his  executors  may  sat- 
isfy the  same,  by  procuring  a  sale,  so  far  as  necessary,  of  the  real 
estate,  under  the  charge  of  the  legacias,  and,  so  far  as  respects  the 
$1,000,000  left  in  trust  for  the  benefit  of  his  widow,  by  conveying  the 
necessary  amount  of  real  estate  to  her  trustees  at  a  valuation  to  be 
fixed  and  determined ;  there  being  included  therein  the  premises 

known  as  No.  1  Store,  State  Street  Block,  on  State  street,  in  thecitv 

•  .  »  ► 

of  Boston,  Mass.  At  the  time  of  the  testator's  death  he  was  engaged 
in  erecting,  and  had  substantially  completed,  a  building  at  the  cor- 
ner of  Twenty -seventh  street  and  Fifth  avenue,  New  York,  known 
as  the  Stevens  Apaitinent  House,  on  which  there  was  a  considera- 
ble indebtedness,  which,  together  with  tlie  legacies,  would  sub- 
stantially exhaust  the  personal  estate,  leaving  nothing  out  of  which 
the  $1,000,000  trust  for  the  benefit  of  his  widow  could  be  set  up, 
except  out  of  the  real  estate.  After  a  judicial  construction  of  the 
will  had  been  made,  the  widow  accepted  the  provisions  made  for 
her  in  lieu  of  dower,  and  then  on  the  28tli  day  of  October,  1873, 
entered  into  an  agreement  with  the  executora  and  her  trustees,  un- 
der which  the  executors  conveyed  to  her  trustees,  to  apply  upon 
the  $1,000,000  trust,  the  store  known  as  No.  1  State  Street  Block, 
Boston,  at  $105,000,  together  with  the  premises  known  as  the  Ste- 
vens Apartment  House,  in  the  city  of  New  York,  a  stalile  known 
as  No.  3  East  Twenty -eighth  street,  and  the  premises  known  as  Noa. 
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223  and  280  Fifth  avenue,  in  the  city  of  New  York,  valued  at  the 
sum  of  $450,000,  aside  from  the  mortgages  thereon,  which,  together 
with  the  Boston  property,  amounted  to  $555,000.  Upon  the  Ste- 
vens Apartment  House  property  there  was  a  mortgage  for  the  sum 
of  $425,000,  and  upon  the  premises  Nos.  228  and  230  Fifth  av- 
enue were  other  mortgages  amounting  to  $140,000,  making  a  total 
of  $565,000.  Henry  L.  Stevens  died,  unmarried,  July  18,  1885* 
.and  Mrs.  Stevens  died  after  this  judgment  was  entered,  and  the 
appeal  herein  on  her  behalf  is  prosecuted  by  the  Union  Trust 
Company,  her  executor 

The  first  controversy  to  which  our  attention  is  called  arises  with 
reference  to  the  premises  known  as  Noa  228  and  280  Fifth  avenue. 

Upon  these  lots  were  two  dwelling  houses  which  had  been  oc- 
cupied for  many  years  as  residences,  and  on  which  the  lease  had 
expired  on  the  1st  day  of  May,  1873.  They  were  incumbered 
with  mortgages  to  the  amount  of  $140,000,  and  were  valued  at 
about  the  sum  of  $150,000.  The  houses  were  badly  out  of  repair^ 
and  in  that  condition  they  were  incapable  of  yielding  a  rent  suffi- 
cient to  pay  the  taxes  and  accruing  interest  on  the  mortgagea  At 
that  date  Mra  Stevens,  the  widow,  took  possession  of  the  lots^ 
and  on  the  conveyance  thereof  to  her  trustees  as  a  part  of  her 
trust  estate  she  entered  into  a  written  contract  with  one  Barbara 
Jones,  in  the  name  of  the  plaintiffs,  as  trustee  (herself  becoming 
one  of  the  contracting  parties),  to  erect  upon  the  premises  a  new 
building  corresponding  with,  and  to  be  made  a  part  of,  the  Ste- 
vens Apartment  House,  which  they  adjoined.  At  first  the  plaintiffs 
refused  to  become  parties  to  the  contract,  or  to  execute  the  same, 
but  finally,  at  the  suggestion  of  counsel  that  it  was  necessary  for 
the  interest  of  the  contractor  that  they  should  become  parties  to  it, 
they  agreed  to  do  so  on  being  indemnified  by  Mrs.  Stevens  against 
liability.  Such  guaranty  was  indorsed  upon  the  contract  and  exe- 
cuted by  her,  and  thereafter  the  contract  was  executed  by  the 
plaintiffs,  and  a  new  building  was  constructed  at  an  expense  of 
$180,000,  and  became  an  important  part  of  the  apartment  house, 
and  largely  increased  its  revenue,  and  added  to  the  value,  at  that 
time,  of  the  premises,  at  least  $90,000.  The  referee  has  found  as 
facts  that  the  plaintiffs  did  not  consent  to  the  tearin^^  down  of  the 
old  buildings  upon  the  premises;  that  they  disapproved  of  the 
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same;  that,  upon  learning  of  Mra  Stevens s  intention  to  improve 
the  premises,  they  expressed  their  disapproval  thereof,  and  en- 
deavored to  dissuade  her  from  doing  it,  and  objected  to  its  being 
done  on  their  account  or  responsibility;  that  she  made  such 
changes  without  any  belief  or  expectation  on  her  part  that  she  had 
any  legal  claim  for  reimbursement;  that  it  was  done  by  her  to  in- 
crease the  income  from  the  premises,  and  of  the  apartment  house 
adjoining  thereto.  Mrs.  Stevens  claims  that  the  amount  expended 
by  her  in  constructing  the  new  building,  and  making  it  a  part  of 
the  apartment  house,  or  at  least  so  much  thereof  ns  added  to  the 
permanent  value  of  the  premises,  should  be  allowed  to  her,  and 
charged  against  the  $1,000,000  trust.  The  referee  found  against 
her  with  reference  to  this  claim,  but  the  General  Term  has  reversed 
the  judgment  entered  upon  his  report,  so  far  as  this  item  is  con- 
cerned, and  has  allowed  the  claim.  The  General  Term,  in  its  order 
of  reversal,  has  neglected  to  state  that  it  reversed  upon  the  facts, 
and  we  must  consequently  assume  that  the  reversal  was  upon  the 
law.  We  are  therefore,  upon  this  review,  bound  to  assume  that 
the  facts  are  as  found  by  the  referee. 

The  argument  upon  this  question  has  covered  a  broad  field,  in- 
volving the  rights  of  tenants  in  common,  life  tenants,  remainder- 
men, and  trustees  for  tenants  for  life  and  remaindermen.  Nu- 
merous authorities  have  been  cited  with  reference  to  these  various 
relatione  It  is  quite  possible  that  the  same  general  rule  exists 
with  reference  to  all  pei*sons  occupying  these  different  relations, 
except  as  to  trustees  who  derive  special  powers  from  a  will  or  deed 
of  trust,  whose  duties  are  regulated  thereby.  In  view  of  the  fact 
that  the  rights  of  persons  occupying  these  relations  have  recently 
been  considered  by  this  court  in  the  case  of  Cosgriff  v.  Fosa  (162 
N.  Y.  104,  46  N.  E.  307),  we  do  not  deem  it  necessary  to  here 
enter  upon  any  elaborate  consideration  of  the  authorities. 

Ordinarily  the  duty  devolves  upon  tenants  in  common  in  posses- 
sion^ life  tenants,  or  trustees  for  equitable  life  tenants,  of  preserving 
the  premises,  defraying  the  expenses  of  ordinary  repairs,  and  of 
paying  the  taxes  and  the  accruing  interest  upon  mortgages  which 
may  incumber  the  premises.  {In  re  Albertson^  118  N.  Y.  434, 
489,  21  N.  E.  117.)  They  are  not,  however,  compelled  or  required 
to  bear  the  whole  expense  of  permanent  improvements  required 
Vol.  n-52 
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bv  the  state  or  municipal  authorities,  such  as  assessments  imposed 
for  flagging  a  sidewalk.  {Peck  v.  Sherwood^  56  N.  Y.  615.)  And 
where  relief  is  sought  through  a  court  of  equity,  and  special 
equities  exist  in  favor  of  a  party  who  has  made  permanent  im- 
provements which  were  necessary  for  the  preservation  of  the  prop- 
erty, an  allowance  may  be  made  therefor.  {Ford  v.  Knapp,  102 
N.  Y.  185,  6  N.  K  283.)  At  common  law  a  tenant  in  common 
or  a  tenant  for  life,  who  had  made  permanent  improvements,  as 
distinguished  from  ordinary  repairs,  upon  the  common  property  of 
his  cotenant  or  that  of  his  remainderman,  could  not  recover  of  his 
cotenant  or  remainderman  his  expenditures  for  that  purpose. 
Courts  of  equity,  however,  were  more  liberal,  adopting  the  princi- 
ple that  a  party  who  asks  for  equitable  I'elief  will  be  required  to 
do  what  is  equitable  himself,  and,  where  special  circumstances  give 
rise  to  strong  equitable  rights,  relief  may  be  afforded.  {Putnam 
V.  Ritchie^  6  Paige,  390.)  But  where  two  remaindermen,  without 
the  consent  of  the  others,  but  with  the  consent  of  the  life  tenant, 
erect  buildings  upon  premises  under  an  agreement  witli  the  life 
tenant  that  they  may  receive  the  rents  from  the  buildings,  it  was 
held  that  the  remaindermen  who  thus  improved  the  property  were 
not  entitled  to  compensation  therefor  out  of  the  shares  of  their  co* 
tenants;  it  appearing  that  the  rents  received  largely  exceeded  the 
value  of  the  buildings,  and  that  there  were  no  equities  in  favor  of 
the  remaindermen,  who  had  made  the  investment  voluntarily,  with 
full  knowledge  of  the  facts,  and  without  any  inducements  offered 
by  their  cotenanta  {Cosgriff  v.  Foss^  supra,)  Perry  on  Trusts  (at 
section  477),  says  :  **  A  trustee  with  power  to  manage  real  estate 
for  a  person  absolutely  entitled,  but  incapable,  from  infancy  or 
otherwise,  of  giving  any  directions,  may  make  repairs;  but  he 
cannot  go  beyond  the  necessity  of  the  case,  at  the  peril  of  having 
his  expenses  disallowed.  If  there  is  a  legal  tenant  for  life,  and 
remainder  over,  the  tenant  for  life  cannot  wdste,  and  must  not 
suffer  the  buildings  to  fall  into  decay.  But,  whatever  may  be  the 
rights  or  liabilities  of  a  legal  tenant  for  life,  the  trustees  of  an 
equitable  tenant  for  life  cannot  interfere  with  the  possession  of  the 
equitable  tenant  for  any  repair,  unless  they  are  clothed  with  es- 
pecial powers  of  managing  tlie  life  estates.''  (See,  also,  Lewin, 
Trusts  [9th  ed],  643 ;   Thomas  v.  Evans,  105  N.  Y.  601, 12  N.  K 
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671 ;   Cogswell  v.  Cogatoell,  2  Edw.  Cli.  231 ;   Oreen  v.  Winter,  1 
Johns,  Ch.  26;  Bellinger  v,  Sha/er,  2  Sandf.  Ch.  298.) 

It  will  thus  be  seen  that  attention  must  be  given  to  the  special 
powera  given  to  trustees  by  the  will  Such  provisions  are  not  in- 
frequent, and,  when  found,  they  must  control  the  trustees^  powers 
and  duties:  If  the  trustee  under  the  will  is  given  power  to  invest 
in  real  estate,  or  to  build  upon  lands  already  belonging  to  the  es- 
tate, all  parties  are  bound  thereby,  be  they  life  tenants,  benefici- 
aries of  a  trust,  or  remaindermen.  If  we  were  to  treat  Mrs.  Stevens 
as  a  life  tenant,  and  limited  in  authority  to  the  rules  of  the  com- 
mon law,  there  might  be  some  difficulty  in  sustaining  the  conclu- 
sion reached  bv  the  General  Term  with  reference  to  this  item  of  her 
claim,  but  such  does  not  appear  to  be  her  relation  to  the  estate. 
The  testator  did  not  see  fit  to  give  her  the  possession  and  control 
of  the  $1,000,000  trust,  or  of  the  real  estate  set  apart  for  and  com- 
posing that  trust,  but,  in.stead  thereof,  gave  the  same  to  others  in  trust 
to  "  hold,  invest  and  manage  "  during  her  life,  to  collect  the  income 
and  the  receipts  therefrom  and  pay  to  her,  and  upon  her  decease 
to  divide  the  trust  estate  or  fund  among  the  remaindermen  speci- 
fied. The  trustees  were  thereby  made  the  owners  and  given  the 
pos^pssion  of  the  trust  estate,  and  as  such  had  cerUiin  duties  to  per- 
form with  reference  thereto.  They  were  required  to  invest  and 
manage  so  as  to  produce  an  income  for  Mrs.  Stevens,  and  to  care 
for  and  preserve  fhe  principal  of  the  estate  for  the  benefit  of  the 
remaindermen.  The  relation  of  Mi-s.  Stevens  was  that  of  life 
beneficiary  under  the  trust — the  cestui  que  trust  of  her  trustees. 

The  provisions  of  the  will  do  not  specifically  specify  the  items 
of  property  which  should  be  turned  over  to  the  tnistees  to  consti- 
tute the  $1,000,000  trust,  further  tlian  the  store  No.  1  of  State 
Street  Block,  Boston,  Mass.  Under  the  construction  judgment  the 
executors  were  empowered  to  agree  with  the  trustees  to  accept  real 
estate  in  the  place  of  currency,  and  to  the  extent  already  men- 
tioned, real  estate  was  conveyed  by  the  executors  to  the  trustees. 
It  evidently  was  understood  by  the  testator  that  the  trust  estate 
might  be  made  up  in  part  of  cash  and  in  part  of  real  estate.  In 
the  fifth  clause  he  empowers  his  trustees  to  hoM,  invest,  and 
manage  the  same;  and  in  the  fourteenth  clause  he  authorizes 
and  empowera  the  trustees,  and   the  survivor  or  survivors  of 
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them,  "to  sell,  convey  make)  execute,  {\cknowledge,  and  deliver, 
by  proper  and  necessary  deeds  of  conveyance,  any  and  all  real 
estate  which  may  at  any  time  form  part  of  said  trust  estates 
under  their  charge,  respectively,  and  to  reinvest  the  proceeds  only 
either  in  other  real  estate  in  the  states  of  New  York  and  Massa 
chusetts,  or  in  United  States  government  or  city  or  state  se* 
curities,  and  to  hold  the  same  upon  the  same  trusts  and  for  the 
same  purposes  for  and  upon  which  the  estate  so  sold  was  held, 
and  so,  from  time  to  time,  when  they  shall  deem  expedient,  to 
sell  and  reinvest  as  aforesaid."  It  is  contended  with  reference  to 
these  provisions  that  the  authority  to  invest  in  real  estate  by  the 
trustees  was  limited  to  the  proceeds  received  from  the  sale  of 
other  real  estate,  but  it  appears  to  us  that  this  would  be  rather  too 
strict  a  construction  to  place  upon  the  provisiona  No  reason  ia 
apparent  why  the  testator  should  authoiize  the  investment  in  real 
estate  of  money  derived  from  one  source,  and  not  money  derived 
from  another  source.  The  first  provision  of  the  will  to  which  at- 
tention has  been  called  is  general  and  without  limitation.  The 
trustees  are  "to  hold,  invest,  and  maniige."  If  this  provision  re- 
lated to  money  only,  there  might  be  some  doubt  as  to  the  author* 
ity  to  invest  in  real  estate,  but  we  must  bear  in  mind  that  the 
testator  8  estate  consisted  chiefly  of  real  property,  that  his  pei*sonal 
property  was  only  sufficient  to  pay  his  debts  and  the  legacies  be* 
queatlied  by  him,  and  that  tliere  was  nothing  out  of  which  the 
trusts  could  be  established,  aside  from  the  real  property  and  the 
income  therefrom.  It  was  evidently  this  condition  of  affairs  that 
induced  the  testator  to  give  authority  to  his  trustees  to  invest  and 
manage  without  limitation.  Undoubtedly,  this  clause  must  be 
read  in  connection  with  that  included  in  the  fourteenth  item  of  his 
will.  This  clearly  has  reference  to  the  sale  of  real  estate  forming 
a  part  of  the  trust  estate.  It  gives  to  the  trustees  full  power  to 
sell  and  convey  whenever  they  shall  deem  expedient  It  also 
gives  them  power  to  reinvest  the  proceeds  in  other  real  estate  in 
the  states  of  New  York  and  Massachusetts,  or  in  United  States 
government  or  city  or  state  securities.  Here  we  have  the  first 
limitation  imposed  upon  the  trustees  with  reference  to  invest- 
menta  It  is  said  that  the  word  "  only  "  relates  to  the  proceeds 
derived  from  the  sale  of  real  estate,  but  it  is  not  clear  to  us  that 
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such  was  the  intention.  It  would  rather  appear  that  it  related 
to  the  investments  authorized  and  to  the  limitations  imposed, 
by  requiring  such  investments  to  be  made  only  in  other  real 
estate  in  the  states  of  New  York  and  Massachusetts,  or  in  United 
States  government  or  city  or  state  securitiea  The  limitation  liere 
imposed  doubtless  has  reference  also  to  the  power  to  invest  given 
by  the  former  clause  of  the  will,  which,  considered  in  connection 
with  this,  would  seem  to  indicate  an  intention  on  the  part  of  the 
testator  to  give  to  his  trustees  the  power  to  invest  any  part 
of  the  trust  in  real  estate  in  the  states  of  New  York  and  Massa- 
chusetts, or  in  United  States  government  or  city  or  state  securi- 
tiea The  erection  of  a  building  upon  the  lands  of  an  estate  is 
equivalent  to  an  investment  of  the  proceeds  of  the  estate  in  the  pur- 
chase of  other  lands.  In  Be  Neumian  (L.  R  9  Ch.  App.  681),  Lord 
Justice  James  says,  '^The  erection  of  a  building  is  substantially 
the  same  thing  as  the  purchase  of  a  new  estate."  And  in  Drake  v. 
IVefusis  (L.  R  10  Ch.  App.  864),  it  was  held  that  money  which, 
under  the  provisions  of  a  deed  or  will,  is  to  be  invested  in  the 
purchase  of  land,  will  in  a  proper  case  be  ordered  by  the  court  to 
be  employed  in  erecting  new  buildings  on  land  already  devoted 
to  the  same  uses.  We  think,  therefore,  that  the  trustees  had  the 
power,  under  the  will,  to  invest  the  proceeds  of  the  trust  com- 
mitted to  their  charge  in  building  upon  the  real  estate  forming  a 
part  of  the  trust  estate,  when  it  could  be  reasonably  anticipated 
that  such  investment  would  be  beneficial  to  the  remaindermen 
and  to  the  life  beneficiary. 

As  we  have  seen,  the  real  estate  known  as  "228  and  280  Fifth 
avenue"  was  occupied  by  two  houses,  which  were  badly  out  of 
repair,  and  in  such  a  condition  as  to  be  incapable  of  yielding  suf- 
ficient rent  to  pay  the  taxes  and  accruing  interest  on  the  mort- 
gage&  It  appears  from  the  testimony  that  during  the  year  inter- 
vening after  the  death  of  the  testator  and  the  time  that  they  were 
vacated,  on  the  1st  day  of  May,  1878,  the  mcome  derived  from 
the  lots  fell  short  upward  of  $9,000  of  the  sum  required  to  pay 
the  interest  and  taxea  It  will  thus  readily  be  seen  that  some- 
thing had  to  be  done,  if  these  lots  were  to  be  preserved  for  the 
estata  A  situation  was  presented  very  different  from  the  cases 
where  the  real  estate  lias  produced  an  income  sufficient  to  maintain 
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it,  althougb  small  and  leaving  \Stit  little  profit  for  the  life  tenant 
or  the  beneficiary  of  the  trusL  The  lots  were  centrally  located  upon 
Fifth  avenue,  of  great  value,  and  it  was  reasonably  anticipated 
that  they  might  be  of  still  greater  value.  It  was  the  duty  of  the 
trustees,  if  possible,  to  preserve  them  for  the  benefit  of  the  re- 
maindermen, and  at  the  same  time  make  them  produce  an  income 
sufficient  to  render  them  self-sustaining  and  an  aid  to  the  life 
beneficiary.  It  was  under  such  circumstances  that  the  new  build- 
ing was  constructed  upon  these  lots  at  an  ezperise  of  $180,000, 
which  was-  made  a  part  of  the  apartment  house,  which  the  referee 
has  found  largely  increased  its  revenue,  and  added  to  the  perma- 
nent value,  at  that  time,  of  the  premises,  at  least  $90,000.  It  is 
contended  that  the  building  was  constructed  by  Mrs.  Stevens,  and 
not  by  the  trustees.  It  appears  that  she  furnisheil  the  money  and 
paid  for  the  construction  of  the  building;  that  she  conceived  the 
idea,  procured  the  plans,  and  took  an  active  part,  at  least,  in  the 
making  of  the  contracts,  and  the  procuring  of  the  construction  of 
the  building.  There  appears  to  be  some  controversy  as  to  whether 
the  money  furnished  by  her  was  her  own,  or  that  which  had  come 
into  her  hands  as  executrix  of  the  estate ;  but,  under  the  view  taken 
by  us,  the  determination  of  this  question  is  unimportant,  for  in 
either  case  her  situation  or  rights  with  reference  to  the  claim  would 
be  the  same.  We  must  here  bear  in  mind  what  has  before  been 
stated, — that  the  testator  did  not  see  fit  to  intrust  her  with  the 
possession  or  management  of  the  property.  That  he  gave  to  the 
trustees  Its  care  and  management  devolved  upon  them,  and  they 
could  not,  without  violating  the  trust  reposed  in  them,  leave  it  to 
her  care  and  management,  for  that  was  one  of  the  things  that  the 
testator  determined  should  not  be  done.  It  appears  that  she  first 
went  upon  the  premises  and  tore  down  the  old  buildings;  that  she 
then  entered  into  a  contract  with  one  Barbara  Jones  to  construct 
the  new  building.  It  also  appears  that  this  was  done  without  the 
consent  or  approval  of  the  trustees ;  but  it  nevertheless  appears 
that  they  finally  yielded,  submitted  their  judgment  to  hers,  and  exe- 
cuted the  contract  for  the  new  building.  It  is  true  that  Mrs. 
Stevens  indemnified  them  against  any  liability  therefor,  but  this 
guaranty  had  reference  to  personal  liability,  and  not  the  liability 
which  they  of  necessity  assumed  as  trustees  of  the  estate.     As  such 
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trustees  they  bad  no  money  with  which  to  pay  for  the  structure. 
The  real  estate  mentioned  had  been  conveyed  to  them  by  the  ex- 
ecutors, and  had  become  a  part  of  the  trust  estate,  but  no  money 
had  been  paid  over  to  them  at  that  tima  It  was  but  natural,  there* 
fore,  that  they  should  seek  indemnity  against  personal  liability. 
The  fact,  however,  exists  that,  upon  Mrs.  Stevens  undertaking  to 
furnish  the  money  with  which  to  pay  for  the  building,  they  joined 
in  the  contract  with  Barbara  Jones  for  the  construction  of  the 
building,  thereby  giving  to  the  proposed  improvements  their  ap* 
proval ;  and  from  that  time  on  the  construction  must  be  deemed  to 
be  their  act,  and  done  in  tlie  exercise  of  their  judgment  as  trustees. 
It  is  said  that  the  changes  were  made  without  any  belief  or  ex- 
pectation on  the  part  of  Mrs.  Stevens  that  she  had  any  legal  claim 
for  reimbursement  But  it  is  not  apparent  how  her  mental  opera- 
tions or  her  expectations  in  the  matter  affect  her  legal  or  equitable 
rights.  It  is  not  pretended  that  she  agreed  with  the  trustees  that 
she  would  pay  for  the  new  building  and  would  make  no  claim  for 
reimbursement,  or  that  she  undertook  the  construction  of  the 
building  under  any  such  agreement  Her  expectations  with  ref- 
erence thereto  are  therefore  no  obstacle  to  her  recovery.  Under 
the  finding  of  the  referee  the  value  of  the  property  at  that  time 
was  increased  in  the  sum  of  $90,000,  but  it  is  said  that  it  does  not 
appear  that  the  value  of  the  property  was  permanently  increased  in 
that  sum.  There  is,  however,  no  finding  that  the  increased  value 
was  not  $90,000  at  the  time  of  the  trial  It  appears  from  the 
finding  that  the  structure  cost  $180,000,  and  that  it  added  at  least 
$90,000  to  the  value  of  the  property.  The  building  is  commonly 
known  as  a  ^*  permanent  improvement*'  It  is  quite  possible  that 
this  is  a  misnomer,  and  that  there  is  no  such  thing  as  a  permanent 
improvement  We  are  aware  that  things  are  subject  to  decay  and 
deterioration.  But  the  improvement  was  so  far  permanent  as  to 
be  recognized  in  the  law  as  such,  and,  as  we  understand  the  finding, 
it  is  that  the  property  was  permanently  improved  in  the  amount 
named  Mra  Stevens's  right  to  be  allowed  the  $90,000,  and  to  have 
the  same  charged  to  the  $1,000,000  trust  as  an  investment  by  the 
executors,  is  dependent  upon  the  broad  principles  of  equity.  There 
are  many  cases  in  the  books  in  which  relief  of  this  character  has 
been  refused ;  many  others  in  which  it  has  been  granted.    Each 
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case  is  largely  dependent  upon  the  circumstances  and  special  equities 
surrounding  it,  which  maj  bring  it  within  or  distinguish  it  from 
general  rules.  After  a  careful  examination  of  the  authorities,  we 
have  reached  the  conclusion  thutin  this  case  Mrs.  Stevens  s  equities 
are  such  that  her  claim  should  have  been  allowed,  and  the  $90,000 
charged  to  the  trust  estate. 

Another  controversy  has  arisen  with  reference  to  the  Stevens 
Apartment  House,  so  called.  After  the  erection  of  the  new  build- 
ing  upon  lots  228  and  230  Fifth  avenue,  a  crack  was  discovered 
in  the  Fifth  avenue  front  of  the  apartment  bouse,  on  the  line  of 
the  party  wall  between  it  and  No.  230  Fifth  avenue,  and  subse- 
quently it  was  discovered  that  the  wall  of  the  apartment  house  had 
settled.  A  thorough  examination  of  the  condition  of  the  building 
was  then  made,  which  resulted  in  the  discovery  of  serious  defects. 
The  foundation  of  the  south  wall  was  insufficient  to  support  the 
superstructure,  and  was  laid  on  a  soft,  muddy  bottom,  without  suf- 
ficient support,  by  piles  or  otherwise,  to  prevent  it  from  sinking, 
and  the  arches  over  the  windows  of  the  north  and  west  sides  on 
Twenty-seventh  street  and  Broadway  were  too  weak  to  support  or 
withsUmd  the  pressure  from  above.  So  serious  were  the  defects 
that  the  building  was  considered  dangerous  to  the  public  as  well 
as  to  the  occupants,  and  the  building  department  of  the  city  gave 
formal  notice  that  it  must  be  repaired.  These  defects  existed  at 
the  time  the  property  was  conveyed  to  the  plaintiffs  as  trustees, 
but  were  then  unknown  and  undisclosed.  The  plaintiffs,  as  trus- 
tees, did  not  have  sufficient  funds  to  make  the  necessary  repairs. 
In  this  condition  of  affairs  they  called  upon  the  executors  to  ad- 
vance the  necessary  money,  which  they  did  with  the  unilerstanding 
that  it  was  without  prejudice  to  the  question  upon  what  parties  or 
fund  the  cost  should  be  charged.  The  plaintiffs  then  entered  into 
a  contract  with  D.  C.  Weeks  &  Son  to  make  tlie  necessary  repairs, 
which  was  done  at  an  expense  of  $33,707.31,  which  sum  was 
charged  to  the  plaintiffs  by  the  executors  as  so  much  paid  by  them 
on  account  of  the  $1,000,000  trust.  The  referee  held  that  this 
charge  was  proper.  It  is,  however,  insisted  by  Mrs.  Stevens  that 
she  ought  not  to  suffer  by  reason  of  the  latent  defects  in  the  con- 
struction of  the  building,  unknown  to  her  at  tlie  time  of  the  con- 
veyance of  the  property  to  liei-  trustees ;  that  it  operates  to  reduce  her 
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tnist  estate  in  the  amoant  of  the  eost  of  such  repairs,  thereby  de< 
priving  her  of  an  annual  income  therefrom  amounting  to  about 
the  sum  of  $2,000  per  year,  without  fault  on  her  part  or  that  of 
her  trustees.  The  claim  of  Mrs.  Stevens  strongly  commends  itself 
to  a  court  of  equity.  The  Gbneral  Term  recognized  its  justness, 
but  appears  to  have  been  of  the  opinion  that  there  was  an  estoppel 
by  reason  of  the  construction  judgmenL  Undoubtedly  an  estoppel 
of  a  former  judgment  extends  to  every  material  matter  within  the 
issue  which  was  expressly  litigated  and  determined,  but  in  that 
action  no  issue  was  joined  with  reference  to  the  value  of  these 
premises.  The  action  was  prosecuted  for  tlie  purpose  of  obtaining 
a  construction  of  the  will,  and  of  ascertaining  whether  the  trusts 
created  by  it  were  chargeable  upon  the  real  estate,  and  whether 
real  estate  could  be  conveyed  by  the  executors  to  the  trustees  in 
satisfaction  of  such  trusts.  After  the  determination  of  these  ques- 
tions the  court,  at  the  request  of  the  parties,  did  take  evidence 
with  reference  to  the  value  of  the  different  parcels  of  real  estate 
owned  by  the  testator  in  his  lifetime,  and  did  supplement  the 
judgment  with  a  permit  to  the  executors  to  C(mvey,  and  to  the 
trustees  to  receive,  property  at  the  values  found  for  the  different 
parcels.  This,  however,  was  permissive  only,  leaving  it  to  the 
final  agreement  between  the  parties,  and  was  not  in  any  sense  a 
judgment  intended  to  be  binding  upon  the  parties,  further  than  to 
justify  the  action  of  the  executors  and  the  trustees  should  they 
finally  conclude  to  act  thereunder.  Here,  as  we  have  seen,  was  a 
mutual  mistake  of  fact,  unknown  to  the  parties,  and  unknown  to 
the  court  that  rendered  the  judgment  in  tlie  former  action.  It  was 
a  hidden,  latent  defect  in  the  structure  of  the  building,  which  ren- 
dered it  dangerous  and  liable  to  fall,  seripusly  affecting  its  value, 
and  it  does  not  appear  to  us  tliat  there  is  any  provision  in  the  con* 
struction  judgment  which  operates  as  an  estoppel  against  any 
claim  for  relief  which  Mra  Stevens  may  be  able  to  maintain.  It 
is  now  insisted*  on  behalf  of  the  executors,  that  the  premises  were 
conveyed  to  the  trustees  by  deed  without  covenant,  and  that,  con- 
sequently, there  has  been  no  breach  of  covenant  upon  which  an 
action  can  be  maintained  for  damages,  Very  likely  this  is  so. 
But  Mrs.  Stevens  is  not  here  prosecuting  an  acticm  at  law  to  re- 
cover damages.  She  is  appealing  to  a  court  of  equity  to  adjust 
Vol.  11—58 


418  pkobate  reports  annotated. 

an  account,  and  to  determine  to  whicli  party  it  should  be  charged^ 
The  account  arises  out  of  an  estate  ot  a  deceased  person,  between 
executors,  trustees,  a  beneficiary  under  a  trust,  and  remaindermen. 
A  court  of  equity  has  acquired  jurisdiction,  and,  having  jurisdic- 
tion, it  may  do  equity  between  the  parties. 

The  defect  in  the  buildinsr  was  discovered  while  Mrs.  Stevens 
was  in  Europe,  and  the  trustees  were  required  to  act  with  reference 
thereto  in  her  absenca  The  building  department  of  the  city  had 
ordered  the  repaira,  and  the  trustees  had  no  money  with  which 
they  could  be  made.  Under  such  circumstances,  they  appealed  to 
the  executors  to  furnish  the  necessary  money.  The  executors, 
evidently  recognizing  that  the  estates  which  they  represented  might 
be  held  liable,  advanced  the  money  with  the  understanding  that  it 
was  without  prejudice  to  the  question  upon  what  parties  or  fund 
the  same  should  be  charged,  thus  leaving  the  question  open  for  the 
determination  of  a  court  of  equity  in  case  the  parties  should  be 
unable  to  agree.  No  fault  is  chargeable  upon  the  executora 
Neither  is  there  blame  attributable  to  the  trustees.  They  acted 
with  prudence,  and  with  an  evident  desire  to  protect  the  estates 
which  they  severally  represented,  leaving  the  matter  open  for  judi- 
cial adjustment  It  is  insisted  that  the  trustees  had  no  remedy  for 
relieL  In  the  shape  in  which  the  question  is  presented,  it  perhaps 
is  unimportant  to  inquire  whether  or  not  a  remedy  was  open  to 
them ;  for,  as  we  have  shown,  equity  has  acquired  jurisdiction,  and 
can  now  make  the  proper  charge.  But  we  think  there  was  a 
remedy  available.  The  defect  in  the  construction  of  the  building 
was  hidden  and  unknown.  There  was  a  mutual  mistake  of  fact 
with  reference  to  its  condition.  Upon  the  discovery  of  the  defect, 
the  trustees  could  have  rescinded  the  contract  under  which  the  con- 
veyance was  made  to  them,  and  could  have  compelled  the  execu- 
tors to  take  back  the  premises.  In  Marvin  v.  Bennett  (8  Paige, 
812),  Chancellor  Walworth  says:  "Courts  of  equity  sometime* 
give  relief  in  cases  of  mutual  mistakes,  unaccompanied  by  frauds 
when  the  property  whicli  one  party  intended  to  sell  and  the  other 
intended  to  buy  did  not  in  fact  exist,  or  where  the  subject  matter 
of  the  sale  and  purchase  is  so  materially  variant  from  what  the 
parties  supposed  it  to  be  that  the  substantial  object  of  the  sale  and 
purchase  entirely  failed."     In  Bale  v.  Roosevelt  (5  Johns.  Ch.  174). 
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lands  were  conveyed  upon  a  contract  to  pay  $1,000  annually  for 
twenty  years,  upon  the  representation  and  undei'standing  that  they 
contained  a  coal  mine  within  their  boundariea  It  was  subsequently 
ascertained  that  the  parties  were  mistaken ;  that  the  coal  mine 
was  upon  adjoining  lands,  but  did  not  extend  upon  the  lands  con- 
veyed. It  was  held  that  the  plaintiff  was  entitled  to  relief.  (See, 
also,  Friizler  v.  Robinson,  70  Iowa,  500,  31  N.  W.  61 ;  Hurd  v. 
Hall,  12  Wis.  112 ;  Griffiih  v.  Sebastian  Co,,  49  Ark.  24,  8  S.  W. 
886;  and  Barih  v.  Deuel,  11  Colo.  494,  19  Pac.  471.)  It  appears 
to  us  that  the  costs  of  these  repaid  should  be  charged  to  the 
executors,  and  the  $1,000,000  trust  should  be  relieved  therefrom. 
A  controversy  has  also  arisen  with  reference  to  the  insurance. 
The  plaintiffs,  as  trustees,  have  from  time  to  time  procured  insurance 
upon  the  Stevens  Apartment  House  and  the  building  constructed 
upon  the  lota  adjoining,  in  a  sum  ranging  from  $850,000  to  $550,000, 
and  have  expended  in  premiums  therefor  upwards  of  $81,000.  It 
is  found  by  the  referee  that  the  rates  at  which  the  insurance  was 
effected  were  reasonable  and  moderate ;  that  the  companies  were 
solvent  and  in  good  standing  ;  that  the  amount  was  not  unreason- 
able, or  greater  than  was  necessary  to  protect  the  property  or  the 
parties  interested  in  it.  He  found,  as  a  conclusion  of  law,  that 
the  premiums  paid  by  the  plaintiffs  should  properly  come  out  of 
the  income  from  the  property,  and  were  chargeable  to  Mrs. 
Stevena  The  General  Term  reversed  the  judgment  so  far  as  this 
item  was  concerned,  and  directed  it  to  be  apportioned  between  the 
life  tenant  and  the  remaindermen,  by  charging  it  to  the  capital  of 
the  trust  fund.  The  authorities  upon  this  question  do  not  appear 
to  be  in  precise  harmony.  In  Peck  v.  Skerwood  (56  N.  Y  615), 
the  case  arose  upon  an  accounting  before  a  surrogate^  A  muni- 
cipal  assessment  had  been  made  for  flagging  the  sidewalk  in  front 
of  premises  which  had  been  devised  for  life,  with  a  remainder 
over,  and  insurance  had  been  effected  by  the  executor  in  trust.  It 
was  held  that  the  flagging  was  not  in  the  nature  of  an  annual  tax 
to  be  paid  by  the  tenant  for  life,  but  that  the  tax,  with  the  ex- 
pense of  insurance  and  of  lightning  rods  which  had  been  placed 
upon  the  buildings,  should  be  apportioned  between  the  life  tenant 
and  the  remainderman  The  opinion  contains  no  discussion  with 
reference  to  the  reasons  entertained  for  so  apportioning  the  in* 
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surance,  further  than  the  bare  statement  that  the  apportionment 
should  be  mada     In  Bb  Alberison  (118  N.  Y,  434,  21  K  E.  117X 
the  question  aiso  arose  upon  a  judicial  settlement  of  the  accounts 
of  an  executor,  made  under  a  will,  by  which  the  testator  gave  his 
residuary  estate  to  trustees,  to  apply  the  rents,  income,  and  profits 
to  the  use  of  his  widow  during  her  life ;  and  he  directed  his  trus- 
tees to  pay,  after  her  death,  oat  of  the  capital,  certain  legacies, 
and  to  distribute  the  remainder  among  certain  persons  named.  In 
that  case  insurance  had  also  been  effected,  but  the  chief  question 
in  controversy  related  to  the  taxes  imposed,  and  the  mterests  ac- 
cruing upon  a  mortgage  upon  the  premises.     The  accounts  re* 
f erred  to  taxes  and  interest  on  the  mortgage,  and  included  premi- 
ums paid  on  insurance.     It  was  held  that  the  accounts  should  be 
paid  out  of  the  income  of  the  life  tenant,  and  that  they  should  not 
be  charged  to  the  remainderman.     Orat,  J.,  in  delivering  the 
opinion  of  the  court,  says  the  general  rule  is  that,  as  between  the 
life  tenant  and  the  remainderman,  the  former  is  bound  to  pay  the 
taxes  imposed,  and  the  interest  accruing  upon  a  mortgage,  that 
the  usual  purpose  of  a  testator  in  providing  for  a  beneficial  inter- 
est in  a  trust  estate  is  that  the  net  income  shall  be  applicable 
only,  and  that  the  corpus  or  capital  of  the  trust  estate  shall  remain 
intact  until  the  trust  shall  have  determined.     In  Lei^ow  v.   Wil- 
martli  (9  Allen,  382),  real  estate  had  been  conveyed  to  Wilniarth 
m  trust  for  the  benefit  of  his  wife  and  children  and  the  survivor 
of  them  during  their  lives,  with  a  reversion  to  himself  after  their 
death.     He  procured  insurance  upon  the  premises  in  his  name  as 
trustee,  to  an  amount  not  exceeding  the  value  of  the  life  estate. 
A  fire  occurred,  and  the  insurance  was  paid  over  to  him  and  de- 
posited in   a   bank   in    his  name  as  trustee.     A  creditor  of  his 
sought  to  reach  the  fund.     It  was  held  that  it  belonged   to  the 
cestui  que  trusty  and  not  to  him.     BiGKLOW,  C.  J.,  said  ;  "  The 
facts  staled  in  the  exceptions  showed  that  the  money  received 
from  the  insurance  companies  by  the  defendant  did  not  belong  to 
him,  but  came  into  his  hands  as  trustee  for  his  wife  and  children, 
who  were  beneficial  and  equitable  owners  thereof.''     In  the  case 
of  Bi-idge  v.  Bridge  (146  Mass.  373,  15  N.  E.  899),  a  testator  gave 
to  his  wife  an   annuity  of  $400,   if  the  income  from  his  estate 
t<hou!d  amount  to  that  sum.     He  also  devised  to  her  the  use  dur- 
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ing  life  of  the  houae  in  which  they  had  lived,  or  another  suitable 
house  elsewhere,  if  she  desire.  The  widow  continued  to  live  in 
the  house,  and  the  executor  de«lucted  from  the  gross  income  ap<^ 
phcable  to  the  payment  of  the  annuity  the  amount  paid  out  for 
repairs,  taxes,  water  rates,  insurance,  and  the  interest  on  a  mort- 
gage on  the  house.  It  was  held,  on  appeal  from  a  decree  of  tne 
Probate  Court  allowing  the  account,  that  the  annuity  was  to  be 
paid  out  of  the  net  income,  and  that  the  deductions  were  rightly 
made.  In  Wood,  Ina  (§  306),  it  is  said :  "  A  trustee  is  not  in  law 
bound  to  insure,  but  he  may  do  so,  and,  if  he  does,  the  insurance 
inures  to  the  benefit  of  his  cestui  que  trust  ♦  *  *  Money  re- 
ceived by  a  trustee  upon  a  policy  covering  the  trust  property  is 
the  property  of  the  cestui  que  trust  and  cannot  be  attached,  as 
money  of  the  trustee,  upon  his  debts."  Perry,  Trusts  (§  487), 
says:  *'A  trustee  would  probably  be  justified  in  insuring  the 
property,  and  in  case  of  loss  the  insurance  would  belong  to  the 
cestui  que  trust''  And  again  (at  section  658)  he  says:  "Both  the 
equitable  tenant  for  life  and  the  remainderman  have  an  insurable 
interest  in  the  trust  estate;  and  if  one  insures  his  own  interest  in 
the  buildings,  and  they  are  burned,  neither  can  call  upon  the 
other  for  any  part  of  the  insurance  money.  The  trustee  also  has 
an  insurable  interest  in  the  buildings  upon  the  trust  estate,  and, 
if  the  buildings  are  entirely  destroyed  by  fire,  the  insurance  money 
received  is  so  far  a  conversion  of  the  property  into  personalty  that 
the  trustee  cannot  rebuild,  unless  he  is  specifically  directed  by 
the  instrument  of  trust  to  do  so ;  but  the  money  so  received  must 
remain  personal  property,  and  the  tenant  for  life  and  the  remain- 
derman will  receive  their  respective  rights  and  interests  according 
to  the  terms  of  the  settlement  If  a  building  is  partially  burned 
or  injured,  and  the  trustees  have  an  insurance  policy,  they  should 
apply  the  money  to  the  repair  of  the  building.'*  The  sUitement 
here  made  with  reference  to  the  rights  and  duties  of  the  trustees 
would  appear  to  be  somewhat  in  conflict  with  the  rules  stated 
under  the  former  section  alluded  to;  but,  on  referring  to  his  cita- 
tions of  authority  we  find  that  it  was  made  upon  the  authoritv 
of  HoacaWs  Exrs  v.  Shippen  (10  Leigh,  686).  In  that  case  it 
appears  that  the  insurance  was  effected  by  the  testator  in  his 
lifetime,  and  the  buildings  were  destroyed  by  fire  after  his  death. 
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It  was  in  that  case  held  that  the  money  derived  from  the  insur- 
ance became  personal  property,  and  a  part  of  the  capital  of  the 
estate,  and  that  the  widow,  who  was  made  tenant  for  life,  could 
receive  the  income  only,  the  capital  going  to  the  remaindermen. 
So  much  for  the  authorities  bearing  upon  the  question. 

It  is  said  that  these  premises  were  covered  by  mortgages  to  the 
extent  of  $565,000,  and  that  they  contained  covenants  to  the  effect 
that  the  buildings  erected  upon  the  premises  should  be  kept  insured 
in  some  incorporated  company  of  good  standing  against  loss  or 
damage  by  fire,  and  the  policies  assigned  to  the  parties  holding  the 
mortgages.  The  amount  of  the  insurance  which  was  effected  for  the 
purpose  of  protecting  the  mortgagees  does  not  distinctly  appear.  It 
was  stated  by  the  General  Term  to  amount  to  $285,000.  The  Union 
Dime  Savings  Institution  mortgage  required  an  insurance  in  at 
least  $250,000.  It  is  claimed  with  reference  to  the  insurance 
which  was  made  for  the  benefit  of  the  mortgagees  that  in  case  of 
fire  the  mortgagees  would  collect  the  insurance,  apply  it  in  satis- 
faction of  their  mortgages  and  thus  it  would  inure  to  the  benefit  of 
the  remaindermen.  But  this  does  not  appear  to  us  to  be  a  con- 
clusive answer  to  the  question.  The  mortgages  were  existing 
incumbrances,  created  by  the  testator  in  his  lifetime,  with  an 
obligation  to  insura  The  premiums  paid  for  the  insurance  were 
as  essential  to  keep  the  mortgages  alive  and  prevent  foreclosure  as 
was  the  payment  of  interest  accruing  upon  them,  and,  if  this  be  so, 
no  reason  is  apparent  why  the  income  of  the  estate  should  not  bear 
one  burden  as  well  as  the  other.  As  to  the  insurance  procured 
over  and  above  that  required  by  the  mortgagean,  it  does  not  appear 
that  it  exceeded  in  amount  the  value  of  the  life  estate,  or  that  the 
trustees  procured  the  same  for  the  benefit  or  on  account  of  the 
remaindermen  It  does  appear  that  they  consulted  with  Mrs. 
Stevens  with  reference  to  it,  and  that  it  was  procured  with  her 
knowledge  and  consent  Our  conclusion  is  that  the  amount  was 
properly  chargeable  to  the  income,  and  not  to  the  capital  of  the 
trust  estate. 

The  parties  appear  to  be  dissatisfied  with  the  rate  of  interest  al- 
lowed by  the  referee.  Under  the  agreement  of  October  28,  1873, 
made  pursuant  to  the  judgment  construing  the  will,  it  was  provided 
that,  until  the  residue  of  the  trust  fund  is  set  up,  Mrs.  Stevens 
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should  receive  "  the  interest  to  which  she  is  in  law  entitled  on.  the 
unpaid  part  of  her  trust  legacy."  At  this  time  the  rate  of  interest 
allowed  by  law  was  seven  per  cent  After  the  1st  day  of  January, 
1880,  it  was  by  law  reduced  to  six  per  cent.  The  referee  allowed 
her  interest  at  the  rate  of  seven  per  cent  until  the  new  law  took 
effect,  and  thereafter  allowed  her  the  new  rate.  It  is  contended 
on  her  part  that  the  rate  of  interest  was  founded  on  contract,  and 
that  she  was  entitled  to  receive  seven  per  cent  until  the  entire 
trust  fund  was  set  up.  We  do  not,  however,  think  that  this  claim 
<5an  be  maintained.  "  The  interest  to  which  she  is  in  law  entitled" 
evidently  means,  and  was  intended  to  be,  the  interest  which  the 
law  allowed  at  the  time  it  accrued.  The  executors  insist  that, 
inasmuch  as  the  interest  was  payable  out  of  the  income  from  the 
real  property,  she  was  entitled  to  recover  only  a  rate  of  interest 
equal  to  such  income;  that,  it  now  appearing  that  the  other  real 
estate  held  by  the  executors  yielded  an  income  of  less  than  two 
per  cent  upon  its  appraised  value,  the  rate  of  interest  to  be  al- 
lowed her  should  be  regulated  accordingly.  Mrs.  Stevens  was  en- 
titled to  have  her  $1,000,000  trust  set  up  within  a  reasonable  time 
after  the  testator's  death.  The  referee  has  refused  to  find  that  the 
failure  to  so  do  was  attributable  to  her.  The  executors  could  at 
any  time  have  relieved  the  estate  from  the  burden  of  paying  in- 
terest upon  the  trust  legacy  by  turning  over  to  the  trustees  the 
balance  remaining  unpaid.  Failing  in  this,  they  were  properly 
charged  with  interest  at  the  lawful  rata  It  is  further  contended  on 
behalf  of  Mrs.  Stevens  that  an  improper  basis  of  computation  of 
interest  was  adopted  with  reference  to  the  payment  made  to  her  of 
the  $100,000  legacy.  She,  as  executrix,  had  from  time  to  time 
received  money  from  the  estate,  which  was  charged  up  against 
her  as  a  payment  upon  this  legacy.  The  interest  upon  the  legacy 
was  computed  until  the  amount  collected  by  her  equaled  the  in- 
terest It  was  then  credited  as  a  payment  upon  the  legacy,  and 
the  interest  computed  upon  the  balance  until  another  payment 
was  in  like  manner  so  credited.  She  claims  that,  as  executrix, 
she  was  not  chargeable  with  interest  on  the  amounts  collected  by 
her  from  the  estate,  and  that  she  was  consequently  entitled  to  the 
interest  upon  the  entire  $100,000  legacy,  but,  inasmuch  as  she 
applied  the  money  so  collected  from  the  estate  to  her  own  use,  it 
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appears  to  us  that  the  referee  properly  disallowed  this  part  of  her 
claim,  and  that  the  compututioii  made  by  liim  should  be  ap- 
proved. It  is  further  contended  on  behalf  of  Mra  Stevens  that 
the  referee  should  have  credited  Mrs.  Stevens  with  the  value  of  the 
permanent  improvements  made  by  Stanfield  in  converting  the  apart- 
ment liouse  into  the  Victoria  Hotel,  and  that  tlie  referee  erred  ia 
excluding  the  testimony  offered  by  her  to  establish  the  value  of 
such  improvements.  On  the  1st  day  of  September,  1879,  the  plaint- 
iffs, as  trustees  for  Mrs.  Stevens,  leased  to  Stanfield  the  property  then 
known  as  the  Stevens  Apartment  House,  with  the  addition  made 
thereto  by  the  building  constructed  upon  the  adjoining  lots,  to  which 
reference  has  been  made,  for  and  during  the  natural  life  of  Mrs.  Ste- 
vens at  an  annual  rental  of  $70,000.  Under  the  provisions  of  this 
lease  it  was  arranged  that  Mra  Stevens  should  purchase  an  adjoin- 
ing lot  to  the  apartment  house,  and  erect  a  building  thereon  and 
furnish  a  dining  room,  to  be  used  in  connection  with  the  apartment 
house,  and  lease  the  same  to  Stanfield ;  that  he  agreed  to  make 
permanent  improvements  upon  the  property,  changing  the  entire 
structure  from  an  apartment  house  to  an  hotel.  Mi^  Melcher^ 
however,  refused  to  join  in  the  lease,  and  Stanfield  thereupon  re- 
quired Mra  Stevens  to  enter  into  a  bond  of  indemnity  in  the  sum 
of  $100,000  to  protect  him  against  a  loss  which  would  accrue  to 
him  in  making  the  contemplated  permanent  changes  in  the  build- 
ing if  her  life  should  terminate  before  the  expiration  of  ten  years, 
and  thus  prevent  him  from  securing  the  returns  he  anticipated  for 
his  expenditurea  The  contemplated  changes  were  made  at  an  ex- 
pense of  about  $75,000,  and  the  name  of  the  building  was  changed  to 
the  Victoria  Hotel,  and  was  for  more  than  ten  years  thereafter  con- 
ducted by  Stanfield  at  the  rental  agreed  upon.  Mi-a  Stevens's  life 
was  prolonged  for  more  than  ten  years  thereafter,  and  consequently 
her  estate  was  subjected  to  no  loss  by  reason  of  the  refusal  of  Mra 
Melcher  to  join  in  the  lease.  The  changes  made  in  the  building 
were  not  paid  for  by  her,  and  we  do  not  think  that  it  can  properly 
be  said  that  the  cost  therefor  came  out  of  the  rent  The  tenant 
made  the  changes  for  his  own  benefit  and  profit  He  required  a 
term  of  at  least  ten  years  in  order  to  reimburse  himself  out  of  the 
improvements  made  by  him.  Had  Mra  Stevens's  life  been  cut 
■hort  within  the  ten  years,  and  her  estate  compelled  to  reimburse 
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StaDfield  under  the  bond  of  indemnity  given,  a  different  question 
would  have  been  presented ;  but,  under  the  facts  as  presented,  we 
think  she  suffered  nothing,  paid  nothing,  and  that  there  is  no  basis 
upon  which  this  claim  could  have  properly  been  allowed.  It  is 
asserted  on  behalf  of  Mrs.  Stevens  that  the  contract  of  October  28, 
1878,  under  which  the  Stevens  Apartment  House,  with  adjoining 
property,  was  conveyed  to  her  trustees,  was  in  excess  of  the  au- 
thority committed  by  law,  under  the  will  of  the  testator,  to  the 
parties,  and  that  to  the  extent  of  such  excess  has  been  illegally 
acted  upon.  The  contract,  as  we  have  seen,  was  entered  into 
shortly  after  the  determination  of  tiie  construction  action,  so  called, 
in  which  the  value  of  the  several  parcels  of  real  estate  owned  by 
the  testator  had  been  ascertained  and  determined,  and  authority 
given  to  the  executors  to  transfer  real  estate  to  the  trustees  in  pay* 
ment  for  the  $1,000,000  trust  The  contract  was  evidently  en* 
tered  into  for  the  purpose  of  carrying  into  force  the  authority  given 
to  the  executors  in  thut  judgment  It  is  quite  possible  that  the 
plaintiffs,  as  trustees  of  tiie  fund,  and  Mr&  Stevens  suffered  by  this 
arrangement;  but  after  accepting  the  conveyance  of  the  property, 
entering  into  its  possession,  and  using  it  for  their  own  benefit  and 
advantage  for  nearly  twenty  years,  wo  think  it  too  late  to  now 
raise  the  question  of  excess  of  authority.  The  parties  have  slept 
upon  their  rights  for  too  many  years.  The  property  has  been  en- 
larged and  improved,  and  the  situation  is  so  changed  that  it  would 
be  practically  impossible  to  restore  the  parties  to  their  original 
rights. 

A  controversy  has  arisen  with  reference  to  the  commissions. 
The  referee  found  as  facts  that  Mrs.  Stevens  had  not  faithfully  dis« 
charged  her  trust  as  executrix;  that  she  had  not  kept  up  the  ac- 
counts of  her  receipts  and  disbursements ;  that  she  had  not  taken 
proper  vouchers  for  disburaements  made,  and  that  she  had  pro* 
moted  unnecessary  and  vexatious  litigation,  and  had  insisted  upon 
unjust  and  unreasonable  claints;  that  she  has  made  frequent  and 
unexplained  changes  of  counsel,  whereby  the  trial  of  this  action 
has  been  greatly  prolonged,  and  other  parties  interested  in  the  es- 
tate have  been  put  to  gi*eat  expense  and  delay  in  obtaining  a  settle* 
ment;  and  that,  by  reason  of  her  misconduct,  she  should  not  be 

allowed  commission&     A  vigorous  assault  has  been  made  upoa 
Vol.  11—64 
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these  findings,  but  this  conn,  in  its  review  of  the  case,  is  limited 
to  questions  of  law,  and  we  cannot  go  back  of  the  facts  foand, 
especially  if  there  is  any  evidence  to  support  them.  Upon  the 
findings  made,  the  conclusion  of  the  referee  should  be  sustained 
In  Cook  V.  Lowry  (95  N.  Y.  103,  114),  the  question  was  considered 
in  this  court  Andrews,  J.,  in  delivering  the  opinion,  says, 
**  Commissions  are  allowed  to  trustees  as  a  compensation  for  serv- 
ices in  tlie  execution  of  the  trust,  and,  in  case  of  gross  neglect  or 
of  unfaithfulness,  we  think  the  court  may  properly  disallow  them.'* 
(See  In  Me  Harrietts  Estate,  15  N.  Y.  St  Rep.  725,  and  8  Redf. 
Wills,  554,  and  cases  there  cited.)  The  plaintiffs  complain  of  the 
refusal  of  the  referee  to  allow  them  commissions  on  the  amounts  of 
money  paid  over  by  Mr&  Stevens,  as  executrix,  to  herself,  as  bene- 
ficiary of  the  $1,000,000  legacy.  They  were  allowed  commissions 
on  so  much  of  the  corpus  of  the  trust  fund  as  had  been  received 
by  them.  We  think  the  referee  properly  disposed  of  this  ques- 
tion. As  to  the  other  questions  brought  up  for  review,  we  think 
they  were  properly  disposed  of  below. 

The  judgment  of  the  General  Term  should  be  modified  by 
charging  to  the  executors  the  sum  expended  in  repairing  the  foun- 
dation walls  of  the  Stevens  Apartment  House,  and  by  crediting 
Mrs.  Stevens  with  interest  on  the  trust  fund,  of  which  she  was  de- 
prived by  charging  the  expenses  of  such  repairs  to  the  trust;  also, 
by  charging  to  Mra  Stevens  the  amount  paid  by  the  trustees  for 
insurance, — and,  as  so  modified,  affirmed,  without  costs  of  this  ap- 
peal to  either  party.  If  the  attorneys  are  unable  to  agree  upon 
the  form  of  the  judgment  to  be  entered,  it  may  be  settled  before 
Haigftt,  J.,  on  three  days*  notica 

Andrews,  C.  J.,  and  O'Brien,  Martin,  and  Vann,  JJ.,  con- 
cur. Bartlett,  J.,  concurs,  except  as  to  insurance,  in  regard  to 
which  he  dissenta     Gray,  J.,  takes  no  part 

Judgment  accordingly. 


Note.—"  ALLOWANCE  FOR  PERMANENT  IMPROVEMENTS. 


t» 


Equity  would  conspicuously  fail  in  the  due  performance  of  one  of  its  most 
obvious  functions  should  it  deny  the  right  to  reimburse  all  parties  who 
have,  owing  to  the  peculiarities  of  thei;-  situation,  placed  a  lasting  and 
substantial  benefit  upon  property  in  which  they  have  a  legitimate  interest. 
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Judge  Haight.  in  the  case  under  review  has  cited  the  well  known  decision  of 
Peck  V.  Sherwood  (50  N.  Y.  615).  and  the  stili  later  case  of  Ford  v.  Knapp 
(102  id.  135).  Both  of  these  cases  were  argued  with  great  ability,  and  the 
former  is  doubtless  responsible,  at  least  in  part,  for  a  series  of  statutory  enact- 
ments, whicU  are  generally  known  to  the  profession  as  "  betterment  acts." 

It  is  now  too  late  to  question  the  constitutionality  of  statutes  which  secure  to 
occupying  claimants  compensation  for  their  improvements.  The  reasoning  by 
which  they  are  supported  as  just  measures  of  public  policy,  and  their  constitu- 
tional validity  maintaioed,  is  too  trite  to  require  or  justify  repetition.  If  au- 
thority can  ever  silence  contention,  then  the  validity  of  the  Nebraska  statute, 
as  the  court  construes  it,  is  not  open  to  debate.  (For  a  list  of  the  cases,  see 
Childs  V.  Shower,  18  Iowa,  261,  269:  Fee  v.  Cowdry,  45  AVk.  410,  55  Am. 
Rep.  560;  10  Am.  &  Eng.  Encyclop.  Law,  title,  Improvements.) 

Mr.  Anderson  in  his  Law  Dictionary  cites  the  rule  announced  by  Judge  Dil- 
lon in  the  case  of  Parsons  v.  Moses  (16  Iowa,  444),  in  manner  following:  *'  The 
rule  of  the  common  law  is  that  the  owner  of  land  shall  not  pay  an  intruder  or 
occupant  for  unauthorized  improvements.  This  induces  diligence  in  the  ex- 
amination of  titles,  and  prevents  wrongful  appropriations.  Chancery,  borrow- 
ing from  the  civil  law,  made  the  first  innovation  upon  the  doctrine:  and  in 
time  held  that  when  a  bona  fide  possessor  made  meliorations  in  good  faith,  under 
an  honest  belief  of  ownership,  and  the  real  owner  for  any  reason  went  into 
equity,  the  court,  applying  the  maxim  that  he  who  seeks  equity  must  do 
equity,  and  adopting  the  civil  law  rule  of  natural  equity,  compelled  the  owner 
to  pay  for  such  industrial  accessions  as  were  permanently  beneficial  to  the 
estate." 

All  that  equity  requires  under  numerous  decisions  is,  that  the  improvements 
ahould  be.  in  the  first  instance,  necessary,  useful  and  substantial —such  im- 
provements as  clearly  enhance  the  value  of  the  estate.  And,  when  they  are 
made,  under  such  circumstances  as  will  strongly  appeal  to  the  conscience  of  a 
chancellor,  they  will  be  allowed  in  an  accounting  by  trustees,  executors,  ad- 
ministrators and  cotenants.  The  rule  is  sanctioned  by  the  following  formid- 
able array  of  authority:  (Wilkinson  v.  Stewart  [1888],  74  Ala.  198;  Sanders  v. 
Robertson  [18761.  67  id.  465;  Drennen  v.  Walker  [1860],  21  Ark.  557;  Scale 
V.  Soto  [1868],  85  Cal.  102;  Beverly  v.  Burke  [1^51],  9  Ga.  440,  54  Am.  Dec. 
«51;  Thomas  v.  Malcom  [1869].  89  Ga.  328,  99  Am.  Dec.  459;  Willingham  v. 
Long  [1878],  47  Ga.  540*  Bazemore  v.  Davis  [18751,  55  id.  504,  520;  Louvalie 
V.  Men«rd  [1844],  6  111.  89,  41  Am.  Dec.  161;  Martindale  v.  Alexander  [1866], 
26  Ind.  104.  89  Am.  Dec.  458;  Bridgford  v.  Barber  [1882],  80  Ky.  529;  Wilson 
V.  Duncan  [1870],  44  Miss.  642;  Pickering  v.  Pickering  [1885J.  68  N.  H.  468, 
470;  Hall  v.  Piddock  [1871],  21  N.  J.  Eq.  311;  Jones  v.  Garland  [1856].  55  N. 
C.  502;  Pope  v.  Whitehead  [1873],  68  id.  191,200;  Collett  v.  Henderson  [1879]. 
80  id.  887;  Johnson  v.  Harrelson  [1883],  18  S.  C.  604;  Buck  v.  Martin  [1884], 
21  id.  592.  58  Am.  Rep.  702;  Robinson  v.  McDonald  [1854],  11  Tex.  885,  62 
Am.  Dec.  480;  Neil  v.  Shackelford  [1876],  45  Tex.  119;  Osborn  v.  Osborn  [1884]. 
62  id.  495;  Curtis  v.  Poland  [1886],  66  id.  511;  Dodson  v.  Hays  [1887],  29  W. 
Va.  677 ) 

The  rule  has  been  applied  to  parties  holding  the  relation  of  the  tenants  in 
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common  who  have  vtelbly  and  permanently  improved  certain  portions  of  the 
common  property.    (8eaie  v.  Soto,  85  Cal.  102.)    Aud  a  South  Carolina  case 
holds  squarely  to  the  proposition  that  the  equity  of  the  improving  tenant  will 
be  recognized  in  every  case  where  the  facts  are  of  such  an  obvious  character  as 
to  call  for  relief,  provided  such  relief  can  be  granted  without  infringing  upon  the 
rights  of  others.  (Johnson  v.  Pelot,  16  8.  C.  254.)  A  cautionary  suggestion  will, 
however,  be  of  value  here,  viz. ;  it  must  not  be  assumed,  from  the  mere  fact 
that  an  improvement  is  necessary,  that  the  party  making  it  is  entitled  to  an  al- 
lowance therefor.    And,  an  improvement  may  be  valuable,  and  not  necessary. 
This  distinction  certainly  borders  on  refinement,  but  it  has  the  indorsement  of 
a  court  of  high  repute.    (Elrod  v.  Keller,  b9  Ind.  382.)   Still  another  rule  sanc- 
tioned by  some  courts  allows  to  the  improving  tenant  the  increased  value  of  the 
premises,  but  computes  this  value  without  reference  to  the  original  cash  outlay. 
(Scaife  v.  Thomson,  15  S.  C.  868;  Buck  v.  Martin,  21  id.  592.) 

Returning  to  the  New  York  decisions,  we  have  rather  a  remarkable  case  in 
Green  v.  Putnam  (1  Barb.  507).  that  seems  to  bave  adopted  a  peculiar  view  of 
this  question.  While  it  has  never  been  expressly  overruled,  the  Ck>mmi8sion  of 
Appeals,  in  Scott  v,  Guernsey  (48  N.  Y.  128,)  treated  it  with  rather  scant  re- 
spect, and  its  primacy  as  a  rule  of  law,  regulating  this  particular  subject,  must 
be  regarded  as  seriously  impaired.  Mr.  Commissioner  Leon akd,  who  wrote  for 
aifBrmance,  with  the  unanimous  assent  of  his  colleagues  (Hunt,  Grbt,  Loti'  and 
Earl),  employs  a  line  of  argument  in  regard  to  this  subject  of  improvements,  or 
more  properly,  betterments,  that  has  never  been  successfully  controverted.  It 
is  true  that  Mr.  Justice  Finch,  in  the  subsequent  case  of  Ford  v.  Knapp  (103 
N.  Y.  185),  distinguishes  the  Scott  v.  Guernsey  Case,  but  at  the  same  time  ex- 
pressly sanctions  the  principle  that  it  announced,  and  no  discussion  of  this  topic 
should  be  considered  as  even  elementary,  that  leaves  out  of  view  a  critical 
analysis  of  these  lost  two  cases. 

In  the  principal  case,  the  court  did  not  reach  its  conclusion  upon  the  principle 
of  stare  deeim,  because  the  array  of  authorities  we  have  cited  from  other  juris- 
dictions than  that  of  New  York  confirm  the  view  that  has  been  adopted  beyond 
all  controversy.  We  are  entirely  familiar  with  the  rule  of  law  that  "  one  can- 
not be  improved  out  of  his  estate  by  the  actions  of  strangers."  That  rule  has 
no  application  here.  Undoubtedly  it  is  good  law  that  one  voluntarily  plucing 
improvements  even  of  a  permanent  character  upon  another's  land,  knowing  his 
rights,  cannot  impose  a  debt,  that  in  the  absence  of  any  special  equities,  he 
must  pay.  (Calvert  v.  Aldrich.  99  Mass.  74-  Mumford  v.  Brown.  6  Cow.  475; 
Nelson  v.  Clay,  7  J.  J.  Marsh.  138;  Husband  v.  Aldrich,  135  Mass.  817.)  But 
these  cases  last  cited  in  no  way  infringe  or  impair  the  conclusions  reached  by 
the  case  under  review  Here  we  have  a  distinct  and  positive  equity  that  calls 
imperatively  for  relief.  It  results  from  a  peculiar  combination  of  circumstances 
that  reflect  nothing  derogatory  upon  any  of  the  parties  involved.  The  trustees 
were  acting  under  special  and  rather  liberal  powers.  They  had  ample  authority 
under  the  recitals  of  the  will  to  invest  the  proceeds  of  the  trust  committed  to 
their  charge  in  building  upon  the  real  estate,  which  formed  a  part  of  the  trust 
])roporty,  whenever  it  was  reasonably  apparent  that  such  erections  would  be 
beneficial  to  the  remaindermen  and  the  life  tenant. 
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In  regard  to  the  feature  of  laches  that  appeared  in  this  case  it  may  be  said 
that,  by  a  familiar  principle,  a  party  who  is  guilty  of  laeftes  or  unreasonable 
delay  In  asserting  his  rights  must  be  denied  equilable  relief.  The  authorities 
are  believed  to  be  uniform  upon  this  question.  (Great  West.  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  14  Colo.  90,  28  Pac.  Rep.  908  ;  Dunne  y. 
Stotesbury,  16  Colo.  89,  26  Pac.  Rep.  388 ;  Wendell  v.  Van  Rennsselaer, 
1  Johos.  Ch.  848 ;  Ford  t.  Loomis.  88  Mich.  121 ;  2  Herm.  Estop,  sec.  989. 
951.  1068.  1221.) 

In  Lequatte  v.  Drury  (101  HI.  77),  it  was  held  that  after  the  lapse  of  thirteen 
years  the  relief  sought  should  be  denied  on  the  ground  of  iaehes.  In  Howe 
V.  Commissioners  (119  111.  101,  7  N.  B.  Rep.  888).  the  court,  after  citing  num- 
erous decisions  of  other  courts,  says  :  **  The  principle  that  lies  at  the  founda- 
tion of  all  the  cases  in  this  court  on  this  subject  is :  *  Unreasonable  delay,  not 
explained  by  equitable  circumstances,  has  always  been  declared  evidence  of 
acquiescence,  and  will  bar  relief.'  " 

Thus  it  is  seen  thut  tlie  uniform  current  of  decisions  is  that  courts  of  equity 
will  not  permit  the  assertion  of  stale  claims,  and  especially  is  this  so  where 
there  are  equitable  reasons  why  a  short  period  of  limitation  should  be  adopted. 

The  outlays  specified,  which  have  been  or  may  hereafter  be  made  for  struct- 
ures  of  a  permanent  nature,  and  not  merely  to  renew  or  replace  what  has 
become  defective,  especially  in  view  of  the  fact  that  these  outlays  have  been 
rendered  necessary  to  a  considerable  extent  by  mun*'cipal  regulations  are  not 
to  be  regarded  as  outlays  for  repairs,  but  rather  as  for  improvements  (State  v. 
White,  16  R.  I.  691,  594) ;  and  hence  that,  under  the  power  to  change  the  in- 
vestment of  the  trust  funds  conferred  on  the  trustees,  these  outlays  may  be 
chari^  by  them  to  the  eorpui  of  the  estate,  as  sums  invested  in  the  respective 
properties  benefited  by  these  improvements.  (Stevens  v.  Melcher.'  80  Hun. 
614  ;  Stephens  v.  Milnor,  24  N.  J.  Eq.  868;  Watts  v.  Howard,  7. Met.  478  • 
Sohier  v.  Eldredge,  108  Mass.  845  ;  Abell  v.  Abell,  75  Md.  44,  64  ;  18  Am.  <& 
Eng.  Enc.  Law.  p.  218,  and  note.) 

We  are  of  the  opinion  that  outlays  for  putting  improved  real  estate  pur- 
chased by  the  trustees  in  tenantable  repair  are  properly  chargeable  to  the 
eorpu9  of  the  estate.  Such  expenditures,  being  necessary  to  put  the  buildings 
in  a  condition  to  be  occupied,  may  well  be  deemed  a  part  of  the  original  cost 
or  purchase  money  ;  the  expenses  of  subsequent  repairs  being,  however,  a 
charge  on  the  income.  (Parsons  v.  Winslow,  16  Mass.  861  ;  Stevens  v. 
Melcher,  80  Hun.  582 ;  2  Perry.  Tr.  [3d  cd.]  552.) 

As  the  will  confers  authority  on  the  trustees  to  change,  from  time  to  time. 
If  in  the  opinion  of  a  mnjority  of  them  it  should  become  beneficial  av'd  neces- 
sary, the  investment  of  any  of  the  trust  funds,  and  even  the  real  estate  if  neces- 
sary, to  protect  any  one  or  more  benetieiaries.  it  would  seem  to  follow  that 
they  would  have  power  to  build  on  vacant  land  held  by  them,  and  to  use  the 
trust  funds  for  that  purpose.  In  Re  Newman's  Settled  Estates  (L.  R.  9  Ch. 
681,  683),  Lord  Chief  Justice  James  remarks:  "The  rases  proceed  on  the 
principle  that  the  erection  of  a  building  is  Fubstiintially  the  Fame  thing  as  the 
purchase  of  a  new  estate."  And  again,  in  Drake  v.  Trefusis  (L.  R.  10  Ch.  364. 
866) :  "  The  expending  money  in  building  a  house  on  a  vacant  piece  of  ground. 
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forming  part  of  the  settled  property,  is  in  substance  the  same  thing  as  buying 
the  house."  (See  also  Re  Johnson's  Settlements,  L.  R.  B  £q.  848 ;  Re  Lord 
Hotham's  Trusts,  L.  R.  12  Eq.  76  ;  Stevens  ▼.  Melcher,  kO  Hun,  514,  581 ; 
Sohier  v.  Eldredge.  103  Mass.  845,  852.) 

The  construction  of  water  closets  and  bath  rooms,  and  the  additions  in 
plujirbing  and  sewerage  coincident  therewith,  being  a  benefit  to  the  estate  and 
made  necessary  by  legal  enactment,  should  be  paid  out  of  the  corpus  of  the  es- 
tate.   The  same  is  true  of  all  permanent  improvements. 

(Stevens  v.  Melcher,  80  Hun,  514;  Re  Lay  tin,  2  Connoly,  106;  Re  Davis's  Es- 
tate, 8  DeG.  &  J.  144;  Re  Johnson's  Settlements,  L.  R.  8  Eq.  848;  Macnolty  y. 
Fitzherberl,  8  Jur.  N.  8.  1287;  Abell  v.  Abell,  75  Md.  44;  Sohier  v.  Eldredge, 
103  Mass.  851;  Parsons  v.  Winslow,  16  id.  861;  Earl  Cowley  v.  Wellesley.  L. 
R.  1  Eq.  650;  Harris  v.  Poyner,  1  Drew.  174 ;  Conway  v.  Fenton,  L.  R.  40  Ch. 
Div.  512,  and  cases  cited.) 

Buildings  upon  and  additions  to  the  property  are  simply  a  change  of  vest- 
ment of  capital,  and  hence  should  be  charged  to  the  corpus  of  the  estate,  the 
life  tenant  being  entitled  by  the  terms  of  the  will  to  the  income  of  said  capital, 
however  invested. 

(Drake  v.  Trefusis,  L.  R.  10  Ch.  864;  Re  Newman's  Settled  Estates,  9Ch. 
681;  Re  Leigh's  Estate,  L.  R  6  Ch.  887;  Ex  parte  Shaw,  4  Younge  &  C.  Ezch. 
506:  Re  Oxford,  W.  &  W.  R.  Co..  27  Beav.  571;  Hibbert  v.  Cooke.  1  Sim.  <fe 
Btu.  552;  Re  Mundy's  Settled  Estates  [1891],  1  Ch.  899;  Stevens  v.  Melcher,  80 
finn,  514.) 


Henderson  et  al,  vs.  Adams  et  al. 

[Supreme  Court  of  Utah,  March  80,  1897;  48  Pac.  Rep.  898.] 

Trust — Title— Finding  of  fact— Fraud. 

1.  Louis  B.  Adams  and  Watson  N.  Schilling  contracted  a  debt  to  Edward  A. 
Reed,  which  the  plaintiffs,  as  his  administrators,  on  June  80,  1892,  com* 
menced  suit  to  recover,  and  in  which  they  obtained  judgment  on  July  21 , 
1894,  for  18.520.  On  August  81, 1898,  Adams  was  indebted  to  the  National 
Bank  of  Ogdeu  in  the  sum  of  $24,602,  to  Wells,  Fargo  &  Co.,  in  the  sum 
of  $10,000,  and  to  John  E.  Dooly  in  the  sum  of  $10,000.  all  of  which  sums 
were  secured  in  part  by  certain  bank  stocks  To  secure  these  creditors 
further,  Adams  and  others,  as  nominal  stockholders,  organized  a  nursery 
company,  and  property,  real  and  personal,  belonging  to  Adams,  was  con< 
tributed  as  stock,  in  order  that  the  stock  certificates  might  be  issued  to  in- 
crease the  securities  on  the  debts  due  the  bank.  Wells,  Fargo  &  Co..  and 
Mr.  Dooly.  The  land  to  be  thus  converted  into  stocks  of  the  corporation 
was  conveyed  to  Brastow  in  tmst  for  the  nursery  company,  to  be  by  him 
transferred  to  the  company.    The  entire  transaction  was  found  to  have 
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been  made  in  good  faith.  Held,  that  the  trust  deed  was  a  passive  or  naked 
one,  and  that  it  is  a  part  of  the  common  law  of  the  state  that  the  legal 
title  to  the  land  described  in  the  trust  deed  to  Brastow  passed  to  the  nurs- 
ery company,  as  cestui  que  trust,  when  its  organization  was  perfected. 

2.  While  the  statute  of  uses  never  became  a  part  of  the  English  common  law, 
and  has  never  been  adopted  by  the  legislature  of  this  state,  the  rule  of4aw 
that  vests  a  passive  or  naked  trust  in  the  person  having  the  use  is  a  part  of 
the  common  law  of  this  state.  ^^ 

8.  The  finding  of  fact  by  a  trial  court  will  not  be  set  aside  without  finding 
that  it  was  made  against  the  clear  preponderance  of  the  evidence. 

4.  The  fact  that  the  security  thus  given  the  bank  and  others  might  delay  the 

collection  of  plaintiffs'  judgment  does  not  render  the  security  newly  given 
fraudulent,  as  the  stock  can  be  reached  on  execution  as  readily  as  ihe  land 
transferred  could  have  been. 

5.  The  bank  may  hold  the  property,  by  means  of  the  corporation  and  its  stock, 

as  security  for  the  debt,  a  reasonable  time,  but  it  cannot  hold  it  for  the  use 
and  benefit  of  Adams;  and,  if  it  should  be  made  to  appear  ihat  the  bank  is 
BO  doing,  the  property  should  be  taken  out  of  his  hands,  and  placed  in  the 
hands  of  a  receiver,  and  subjected  to  the  payment  of  his  debts. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Weber  county. 

C.  H.  Hart,  Judge. 

Action  by  Hiram  H.  Henderson  and  George  H.  Burgitt,  as  ad- 
ministrators of  the  estate  of  Edward  A.  Reed  against  Louis  B. 
Adams  and  other&  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

The  court  below  found  that  on  March  27, 1890,  defendant  Louis 
B.  Adams  and  one  Watson  Schilling  contracted  a  debt  to  Edward 
A.  Reed,  which  the  plaintiffs,  as  his  administrators,  on  June  SO, 
1892,  commenced  a  suit  to  recover,  in  which  they  obtained  a  judg- 
ment on  July  21,  1894,  for  $3,520,  and  that  on  August  81,  1893, 
Adams  was  indebted  to  the  Utah  National  Bank  of  Ogden  in  the 
sum  of  $24,602.37,  for  which  the  bank  held  as  security  forty 
shares  of  its  stock,  owned  by  him  ;  that  he  was  also  indebted  to 
Wells,  Fargo  &  Co.  in  the  sum  of  $10,000,  as  security  for  wliich 
that  company  held  stock  issued  by  the  same  bank  of  the  value  of 
$8,250,  and  that  he  was  indebted  to  John  K  Dooly  in  the  sum  of 
$10,000,  for  which  he  held  as  securitv  stock  in  the  same  bank  of 
the  value  of  $6,000.    The  court  further  found  that  Mr.  Dooly  was  the 
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president  of  the  Utah  National  Bank,  and  agent  of  Wells,  Fai^o  & 
Go. ;  that  the  indebtedness  to  the  bank  was  due,  and  Adams  wanted 
further  time,  aT)d  proposed  to  give  real  and  personal  property  as  se- 
curity, estimated  to  be  worth  $60,000,  tlioughof  less  market  value; 
that  he  wished  it  sold  in  parcels  from  time  to  time,  thinking  more 
could  be  realized  for  it  in  that  way;  that  Adams  and  Dooly  took  legal 
advice,  and  were  informed  that  a  corporation  could  be  formed  to 
which  the  property  might  be  transferred,  and  that  the  stock  issued 
could  be  transferred  to  the  bank  as  security ;  that  the  method  sug- 
gested was  agi'eed  to,  and,  to  accomplish  it,  Adams  associated  with 
him  William  F.  Adams,  Edward  M.  Allison,  Louisa  M.  Adams, 
and  Sarah  Walker,  who  united  with  the  owner  and  debtor,  Louis 
B.  Adams,  in  a  deed  conveying  the  property  to  George  B.  Brastow 
in  trust  for  the  corporation,  to  be  named  the  Adams  Nursery  Com- 
pany. It  further  appears  from  the  findings  that  on  the  same  day 
the  corporation  was  formed  for  the  purposes,  as  alleged  in  its  ar- 
ticles, of  conducting  the  business  of  a  nursery,  and  selling,  leasing, 
exchanging,  improving,  mortgaging  and  acquiring  real  estate 
within  the  county  of  Weber,  in  the  state  of  Utah  ;  that  its  capital 
stock  was  $100,000,  divided  into  1,000  shares  of  $100  eacii,  of 
which  nine  hundred  and  ninety-four  shares  were  issued  to  L  >uis 
B.  Adams,  and  one  sliare  to  each  of  the  other  incorporators ;  that 
Adams  on  the  next  day  assigned  nine  hundred  of  the  shares  to 
the  bank,  as  a  pledge  and  security  for  the  debt  due  from  him, 
and  the  remaining  ninety-four  shares  to  Wells,  Fargo  &  Co.  and 
John  E.  Dooly,  as  security  for  the  debts  due  them.  The  c«»urt 
further  found  that  the  entire  transaction  was  made  in  good  faith, 
without  any  intent  to  hinder,  delay,  or  defraud  creditors,  and  for 
the  sole  purpose  of  securing  the  just  debts  of  said  Adams  to  Siiid 
creditors.  The  first  proviso  of  section  2268  (2  Comp.  Laws, 
Utah),  is  as  follows:  "Provided,  that  where  the  amount  of  the 
capital  stock  of  any  corporation  wliich  may  be  formed  under  the 
provisions  of  this  act,  consists  of  the  aggregate  valuation  of 
property,  for  the  working,  development,  management,  use,  sale  or 
exchange,  of  which  such  corporation  shall  be  formed,  no  actual 
subscription  in  money  to  the  capital  stock  of  such  corporation 
shall  be  necessary;  but  each  owner  of  such  property  shall  be 
deemed  to  have  subscribed  such  an  amount  to  the  capital  stock  of 
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such  corporation  as  under  the  by-laws  will  represent  the  fair  esti* 
muted  cash  value  of  so  much  of  said  property,  the  title  to  which 
he  may,  by  deed  of  trust,  convey,  or  may  have  conveyed,  or 
vested  in  such  corporation ;  such  subscription  to  be  deemed  to 
have  been  paid  in  upon  the  execution  and  delivery  to  such  cor- 
poration of  such  conveyance  or  deed  of  trust" 

Richards  A  Macmillan  and  H.  H.  Henderson,  for  appellants. 

Bennett^  HarhneaSy  Howatt  Jc  Bradley ^  E,  M.  Allison,  and  J,  N. 
Kimballj  for  respondenta 

Zakb,  C.  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court 

On  August  81,  1898,  the  defendant  Louis  B.  Adams  owed  the 
Utah  National  Bank  of  Ogden  $24,602.87,  then  due.  The  bank 
was  willing  to  grant  him  further  time  for  its  payment,  if  he  would 
give  additional  security.  Adams  executed  a  deed  conveying  cer- 
tain real  estate,  estimated  to  be  worth  $60,000,  and  transferred 
some  personal  property,  to  one  George  Brastow  in  trust  for  the 
Adams  Nursery  Company,  a  corporation  to  be  organized  the  next 
day  to  carry  on  the  nursery  and  real-estate  business  in  Weber 
county,  Utah.  It  was  also  agreed  by  Adams  and  the  bank  that 
such  real  estate  and  personal  property  should  be  paid  for  by  issu* 
ing  the  stock  of  the  nursery  company  to  Adams,  and  that  he 
should  pledge  the  same  to  the  bank  to  secure  his  indebtedness  to 
it  It  appears  that  the  stock  was  so  issued  to  Adams  and  pledged 
to  the  bank,  and  that  the  trustee  lias  not  conveyed  or  transferred 
the  property  so  deeded  to  him  to  the  nursery  company.  In  view 
of  the  fact  that  the  trustee  has  not  conveyed  the  land  described  in 
the  trust  deed  to  him  to  the  Adams  Nuraery  Company,  counsel 
for  plaintiffs  insist  that  the  legal  title  thereto  is  still  in  the  trustee, 
while  counsel  for  the  defendants  contend  that,  in  view  of  the  nature 
of  the  trust,  the  law  passed  the  title  to  the  Adams  Nursery  Com- 
pany as  soon  as  its  organization  was  perfected.  To  a  clear  under- 
standing of  the  question,  it  is  necessary  to  refer  to  the  statute  of 
uses,  and  to  its  effect  upon  uses  and  trusts,  and  the  mode  of  trans- 
ferring the  legal  title  to  lands.  The  most  ancient  method  of 
Vol.  11-55 
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conveying  land  known  to  the  common  law  is  described  by  the 
term  *^  feoffment/'  according  to  which  the  language  used  in  mak- 
ing the  transfer  was  attended  with  corporeal  possession.  The  in- 
tention to  transfer  the  title  was  expressed  by  appropriate  physical 
acts  as  well  as  by  appropriate  words.  Mere  words,  whether 
spoken  or  written,  were  not  sufficient  The  acts  attending  the 
preparation,  signing,  acknowledging,  and  delivery  of  a  deed  suffi- 
cient since  the  adoption  of  the  statute  of  uses  were  not  enough. 
The  ceremony  is  known  as  **  livery  of  seisin,"  and  is  described  in 
the  second  book  of  Blackstones  Commentaries  (316).  During 
the  existence  of  that  system  of  conveyance,  uses  and  trusts  were 
introduced  to  evade  the  statutes  of  mortmain,  and  became  almost 
universal.  A  use  may  be  defined  as  **  the  right  in  one  person  to 
take  the  profits  of  land  of  which  another  has  the  legal  title  and 
possession,  with  the  duty  of  defending  it  and  making  estates 
thereof  as  directed  by  the  *  cestui  que  use.^ "  Prior  to  the  statutes 
of  uses,  the  terms  "use"  and  "  trust"  were  used  without  any  ac- 
curate distinction  between  them.  The  introduction  of  uses,  and 
the  development  and  application  of  the  rules  defining  "uses" 
and  "  trusts,"  abounded  in  subtle  refinements  and  nice  distinc- 
tiona  And,  finally,  the  concealed  operation  of  those,  and  the 
often  unknown  existence  of  such  rights  to  others  tiian  the  im- 
mediate parties,  resulted  in  much  uncertainty,  deception,  and 
injustica  The  statute  of  27  Henry  VIII.  (ch.  10),  called  the 
"  statute  of  uses,"  was  adopted  for  the  purpose  of  sweeping 
the  system  away,  and  with  the  intent  of  substituting  a  simple 
method  of  transferring  title  to  lands,  without  such  opportunity 
for  evasion  and  deception,  and  witli  the  intent  of  ridding 
rights  to  real  property  of  the  secrecy  and  uncertainty  to  which 
they  had  been  subject.  That  statute  enacted  that:  "  When  any 
person  shall  be  seized  of  lands,"  etc.,  "to  the  use,  confidence  or 
trust  of  any  other  person  or  body  politic,  the  person  or  corporation 
entitled  to  the  use  in  fee  simple,  fee  tail,  for  life,  or  years,  or  other- 
wise, shall  from  thenceforth  stand  and  be  seized  or  possessed  of 
tlie  lands,"  etc.,  "of  and  in  the  like  estates  as  they  have  in  the 
use,  trust  or  confidence,  and  that  the  estate  of  the  person  so  seized 
to  use  shall  be  deemed  to  be  in  him  or  them  that  have  the  use  in 
such  quality,  manner,  form  and  condition,  as  they  had  before  in 
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the  Qsa''    (2  BL  Gomm.  882,  888.)     This  author  adds:     "The 
statute  thus  '  executes  the  use,'  as  our  lawyers  term  it  ?  that  is,  it 
conveys  the  possession  to  the  use,  and  transfers  the  use  inti>  pos- 
session, thereby  making  the  cestui  que  use  the  complete  owner  of 
the  lands  and  tenements,  as  well  at  law  as  in  equity."     Thus,  the 
right  ot  possession  is  given  to  the  person  having  the  right  to  the 
use     The  same  author  further  snys :     ^'The  various  necessities  of 
mankind  induced  also  the  judges  very  soon  to  depart  from  the 
rigor  and  simplicity  of  the  rules  of  the  common  law,  and  to  allow 
a  more  minut«  and  complex  construction  upon  conveyances  to  uses 
than  others.     Hence  it  was  adjudged  that  the  use  need  not  always 
be  executed  the  instant  the  conveyance  is  made,  but   if  it  cannot 
take  effect  at  that  time,  the  operation  of  the  statute  may  wait  till  the 
use  shall  arise  upon  some  future  contingency,  to  happen  within  a  rea- 
sonable period  of  time."     Following  the  same  rule  of  construction, 
the  courts  also  held  that  "no  use  could  be  limited  on  a  use'';  and  they 
held  that  in  case  of  such  limitation  the  first  would  be  executed,  and 
the  latter  would  be  void.     Again,  they  held  that  the  statute  did  not 
extend  to  terms  of  years.    And  lastly  the  same  author  says :    "(By 
more  modern  resolution)  where  lands  are  given  to  one  and  his  heirs 
in  trust  to  receive  and  pay  over  the  profits  to  another,  this  use  is  not 
executed  by  the  statute ;  for  the  land  must  remain  in  the  trustee,  to 
enable  him  to  perform  the  trust"   These  three  exceptions  appear  to 
be  almost  all  that  is  left  of  that  complicated  and  elaborate  system 
ot  rules  based  so  largely  upon  nice  distinctions  and  subtle  reasoning 
to  evade  the  forfeitures  of  real  property  held  by  the  church,  relig- 
ious or  political  factions,  or  vanquished  warriors.     This  rule  is  laid 
down  in  2  Wasiib.  Real  Prop.  ([5th  ed]  466,  467),  as  follows:  "In 
most  of  the  United  States  the  statute  of  uses  is  so  far  recognized  as 
the  law  of  the  state,  either  by  express  enactment  of  the  statute  itself, 
or  ot  similar  statutes,  or  by  the  decisions  of  the  courts,  that  where 
the  use  is  merely  dry  or  passive,  as  an  estate  granted  to  A.  to  the 
use  of  B,  the  legal  title  will  immediately  vest  in  B.,  the  cestui: 
whereas,  if  any  active  duty  is  imposed  upon  the  grantee  to  uses, 
as  to  collect  the  rents  and  profits  of  the  land  and  pay  them  to  B., 
the  statute  of  uses  will  not  transfer  the  legal  title  to  the  cestui'^ 
And  at  pages  501  and  602,  id.,  the  following  language  is  used: 
*^  Although  the  limitation  of  the  estate  to  one  be  such  as  would  be 
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executed  in  another,  as  the  cestui  que  trusty  if  tlie  trust  named  was 
to  be  merely  passive,  yet,  if  he  have  an  active  duty,  to  do  wiiich 
requires  him  to  hold  the  legal  estate  for  a  term  or  time,  be  will  be 
considered  as  seized  thereof  accordingly,  so  long  as  it  shall  be 
necessary  ;  at)d  it  will  be  then  executed  in  the  cestui  que  trusty 
upon  the  principle  that  trustees  only  take  so  much  of  the  legal 
estate  as  the  purposes  of  the  trust  require."  The  reason  for  livery 
of  seisin  in  conveying  the  legal  title  to  lands  ceased  when  the  act 
for  recording  deeds  went  into  effect  in  this  state,  and  a  bargain 
and  sale  deed  passes  the  legal  title  to  land,  under  the  principle  of 
the  statute  of  uses.  Though  lands  may  be  in  the  adverse  posses- 
sion of  another,  the  owner  may,  by  deed  under  the  statutes  of 
Utah,  pass  his  title  to  any  third  person.  The  statute  of  uses  has 
been  adopted  in  some  states,  and  in  other  states  statutes  having  a 
similar  effect  have  been  enacted ;  and  in  others,  where  no  such 
statutes  exist,  the  principle  of  the  statutes  of  uses  has  been  re* 
garded  as  a  part  of  the  common  law,  and  applied  to  deeds  of  con- 
veyance, uses,  and  trusts.  It  is  true  that  the  statute  of  uses  was 
not  a  part  of  the  English  common  law,  and  has  not  been  ex- 
pressly adopted  in  this  state.  The  common  law,  like  all  human 
institutions,  has  been  subject  to  changa  From  time  to  time  some 
of  its  rules  have  been  changed  or  rescinded  by  statutory  enact- 
ments, the  reasons  for  others  ceased  to  exist,  and  the  rule  ceased 
with  the  reason.  They  were  introduced  to  the  new  conditions  of 
this  country  with  its  settlement,  and  enterprise  and  development 
have  changed  those  conditions  since.  In  the  application  of  the 
principles  of  the  common  law  amid  such  new  and  varying  con- 
ditions, experience  and  observation  have  brought  to  light  necessi- 
ties for  the  application  of  new  rules  to  be  ingrafted  upon  the  old 
system.  And  the  courts  of  lust  resort  in  some  of  the  states  have 
declared  that  the  common  law  executes  a  passive  or  naked  trust, 
like  the  one  in  question,  and  vests  the  legal  title  in  the  person 
having  the  use, — the  cestui  que  trust  We  hold  that  that  rule  is 
a  part  of  the  common  law  of  this  state,  and  that  the  title  to  the 
land  described  in  the  trust  deed  to  Brastow  passed  to  the  Adams 
Nursery  Company  when  its  organization  was  perfected.  {Bryan 
V.  Bradley^  16  Conn.  474;  Jackson  v.  Root^  18  Johna  60;  Barrett 
V.  French,  1  Conn.  354 ;  Ramsay  v.  Marshy  2  McCord,  252 ;   Hen- 
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derson  v    Griffin^  5  Pet   150;  4  Kent,  ComiiL    [18th  ed.]  299* 
Flint,  Trusts,  §§  120,  121.) 

The  plaintiffs,  as  administrators  of  the  estate  of  the  intestate 
Eeed,  are  the  only  creditors  complaining  of  tlie  transaction  in 
question.  They  insist  that  the  deed  to  Brastow,  the  conveyar»ce 
of  the  real  estate,  the  transfer  of  the  personal  property  to  the 
Utah  Nursery  Company,  the  subscription  by  Adams  for  the 
stock,  the  issuance  thereof  to  liim,  and  the  ple<lging  of  it  to  the 
Utah  National  Bank,  operate  to  hinder  and  delay  them  in  the  col- 
lection of  the  debt  to  the  estate  which  they  represent,  and  are 
therefore  fraudulent,  and  they  ask  that  the  trust  deed  may  be  set 
aside.  The  seventeenth  finding  of  fact  by  the  court  below  is  as 
follows  **  That  the  incorporation  of  said  Adams  Nursery  Com- 
pany, and  the  conveyance  to  said  Brastow,  in  trust  for  said  Adams 
Nursery  Company,  of  said  real  estate  and  personal  property,  and 
the  assignment  to  said  Utah  National  Bank  by  said  Adams  of 
nine  hundred  shares  of  the  capital  stock  of  said  Adams  Nursery 
Company  on  September  1,  1893,  as  a  pledge  and  security  for  the 
debt  due  by  said  Adams  to  said  bank,  and  the  future  pledge  of 
said  nine  hundred  sliares  of  stock,  and  of  the  further  number  of 
ninety-four  (94)  shares  of  the  capital  stock  of  said  Adams  Nurs- 
ery Company,  as  security  for  the  debts  due  by  said  Adams  to 
said  Wells,  Fargo  &  Co.  and  said  John  E.  Dooly,  were  all  done 
in  good  faith,  without  any  intent  on  the  part  of  any  of  the  parties 
thereto  for  hindering,  delaying,  or  defrauding  the  plaintiffs  herein, 
or  any  of  the  creditors  of  said  Louis  B.  Adams,  but  for  the 
sole  purpose  of  securing  debts  justly  owing  from  said  Adama" 
This  is  a  specific  finding  upon  the  issue  of  fraud,  and,  so  far  as 
fraud  in  fact  is  involved,  we  would  not  be  authorized  to  dis- 
regard it^  without  finding  that  it  was  made  against  the  clear  pre- 
ponderance of  the  evidence.  Undoubtedly,  the  $24,602.87  was 
justly  due  the  bank,  and  the  $10,000  was  justly  due  Wells, 
Fargo  Sc  Co.,  and  a  like  amount  was  due  Mr.  Dooly,  and  the  se- 
curity for  these  several  claims  was  inadequate  before  the  execu- 
tion of  the  trust  deed.  It  is  true  that  the  property  described  in 
the  trust  deed  was  estimated  to  be  of  the  value  of  $60,000,  but  its 
market  value  was  found  to  bo  less  ;  how  much,  is  not  mentioned* 
As  security,  its  market  value  should  be  considered.     Plaintiffs* 
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suit  bad  been  pending  aboat  fourteen  monibs  when  the  trust  deed 
was  given,  but  a  judgment  was  not  obtained  until  about  ten 
months  after  it  was  given.  During  its  pendency  the  detendant 
Adams  was  authorized  to  secure  other  creditora  We  may  infer 
that  the  security  given  the  bank  would  delay  collection  of  plamt* 
iSs'  judgment,  but  that  is  often  the  case  where  a  debtor  without 
property  enough  to  secure  all  of  his  creditors  secures  a  part  of 
them.  Such  a  result  does  not  render  the  security  given  fraudu* 
lent  We  may  presume  from  the  findings  that  Adams  believed 
his  property  would  bring  more  if  sold  in  parcels  To  accomplish 
that  end,  he  organized  the  Adams  Nursery  Company,  and  con- 
veyed to  it,  and  assigned  his  stock  to  a  portion  of  his  creditors, 
and  thereby  the  control  of  his  property  to  them.  This  stock  can 
be  reached  on  execution  as  readily  as  the  land  transferred  could 
have  been.  If  the  bank  is  permitting  Mr  Adams  to  mismanage 
the  property  of  the  corporation,  or  to  appropriate  it  or  the  profits 
or  income  therefrom  to  his  own  use,  a  receiver  should  be  ap- 
pointed, upon  a  proper  showing.  The  bank  has  no  right,  through 
the  instrumentality  of  the  nursery  company,  to  allow  Adams  to 
manage  its  property  for  his  own  use,  regardless  of  the  rights  of 
his  creditors.  The  bank  may  hold  the  property,  by  means  of  the 
corporation  and  its  stock,  as  security  for  the  debt,  a  reasonable 
time,  but  it  cannot  hold  it  for  the  use  and  benefit  of  Adams ;  and, 
if  it  is  made  to  appear  that  the  bank  is  doing  so,  the  property 
should  be  taken  out  of  his  hands,  and  placed  in  the  hands  of  a 
receiver,  and  subjected  to  the  payment  of  his  debta  We  are  dis- 
posed to  hold  that  Adams  had  the  right  to  adopt  the  method  he 
did  to  secure  one  of  his  creditora,  and  that  the  entire  transaction 
was  made  in  good  faith,  and  that  it  must  be  upheld.  We  have 
been  referred  by  counsel  to  a  number  of  cases,  but,  upon  an  ex- 
amination of  them,  none  are  found  to  be  entirely  analogous  to  the 
one  in  hand.  The  following  appear  to  be  more  pertinent :  Pnest 
V.  Brown  (100  Cal.  626,  35  Pac.  823),  Davis  v.  ii'chwartz  (155 
IT.  S.  631,  15  Sup.  Ct  237).  The  judgment  of  the  court  below  is 
affirmed,  with  costs. 

Bartch  and  Miner,  JJ.,  concur. 
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McIntosh  vs.  Wheeleb. 

[Supreme  Court  of  Ejinsas,  June  5,  1897  ;  40  Pac.  Rep.  77.] 

Executors  and  administrators — Allowance  op  demand — 

Appeal — Dismissal. 

1.  An  administrator  of  the  estate  of  a  deceased  person,  who  seeks  to  appeal 
from  an  allowance  of  a  demand  against  the  estate,  must  give  notice  of  such 
appeal,  either  during  the  term  at  which  the  decision  is  made  or  within  ten 
days  after  the  date  of  the  allowance. 

d.  Where  a  motion  to  dismiss  an  appeal  is  made  in  due  time,  erroneously  over- 
ruled,  and  excepted  to  by  the  plaintiff,  he  does  not  confer  jurisdiction  on 
the  court  by  thereafter  litigating  the  demand  in  the  District  Court,  but 
may,  after  final  judgment  against  him,  take  advantage  of  the  error  In  the 
ruling  on  the  motion  by  petition  in  error  in  this  court. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Marion  county. 
LuciEN  Earls,  Judge. 

Pavid  Mcintosh  obtained  an  allowance  against  the  estate  of  W 
J.  Mcintosh.  D.  W.  Wheeler,  special  administrator,  appeals- 
From  an  onler  of  the  District  Court  refusing  to  dismiss  the  appeal, 
claimant  brings  error.     Reversed. 

Ktng  dk  Kelley^  for  plaintiflf  in  error. 

Hess  A  Johnson^  for  defendant  in  error. 

Allen,  J.—  On  the  14th  of  October,  1891,  David  Mcintosh  ob- 
tained the  allowance  by  the  Probate  Court  of  Marion  county  of  a 
claim  amounting  to  $4,880.25  against  the  estate  of  W.  J.  Mc- 
intosh, represented  by  D.  W.  Wheeler  as  special  administrator. 
David  Mcintosh  was  the  general  administrator  of  the  estate.  The 
special  administrator  attempted  to  appeal  from  the  order,  and  for 
that  purpose  made  the  necessary  affidavit  on  the  80th  of  October. 
"Whether  this  affidavit  was  filed  in  the  Probate  Court  does  not  ap- 
pear. The  only  notice  of  appeal  given  was  served  on  the  22d  of 
January,  1892.  The  certificate  of  the  probate  judge  to  the  tran- 
script of  the  proceedings  in   his  court,  which  was  filed   in  the 
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District  Court,  is  dated  November  25,  1891.  On  the  27th  of 
January,  1892,  the  plaintiff,  David  Melutosh,  moved  to  dismiss 
tlie  appeal  because  not  taken  witliin  the  time  or  in  the  manner 
provided  by  law.  The  motion  was  overruled,  and  the  plaintiff 
excepted.  The  ruling  of  the  District  Court  on  this  motion  is  as- 
signed as  error. 

Section  189  of  the  act  respecting  executors  and  administrators 
reads:  "All  appeals  shall  be  taken  during  the  term  at  which  the 
decision  complained  of  is  made,  or  within  ten  days  after  the  mak- 
ing of  such  decision.     Notice  of  such  appeal  shall  be  given  in  open 
court  and  entered  on  the  record,  or  by  written  notice  to  the  opposite 
party,  or  his  attorney  of  record."     By  section  1  of  chapter  167  of 
the  Laws  of  1891  it  is  provided :  **  That  each  Probate  Court  shall 
hold  regular  terms,  commencing  on  the  first  Monday  of  each  month, 
and  shall  continue  in  session  until  all  the  business  of  the  term  is 
completed,  when  the  court  shall   formally  adjourn  to  the  next 
regular  term,  commencing  on  the  firat  Monday  of  tlie  following 
month."     Even  if  we  assume  that  the  affidavit  was  jSled  on  the  day 
it  was  sworn  to,  and  that  the  Probate  Court  was  still  in  session, 
there  is  no  pretense  that  u  notice  of  appeal  was  given  in  open 
court,  or  that  a  written  notice  was  served  earlier  than  tlie  22d  of 
January,  1892.     This  was  not  in  time.     The  notice  is  an  essential 
requisite  of  an  appeal,  and  must  he  given  during  the  term  at  which 
the  decision  complained  of  is  made,  or  within  ten  d.ays  after  the 
decision.     McClun  y.   Glasgow  (55  Kan.   182,40  Paa  S29),  the 
court  erred  in  overruling  the  motion  to  dismiss  the  appeal.     But 
it  is  said  that  the  motion  was  overruled  at  the  Maix'h  term,  1892, 
and  that  the  petition  in  error  was  not  filed  in  this  court  until 
October,  1894  ;  that  it  is,  therefore,  too  late  to  present  the  error  on 
this  ruling  to  this  court;  that  the  plaintiff  in  error  entered  a  gen- 
eral appearance  in   the  District  Court,  and  prosecuted  his  claim 
therein  through  three  successive  trials,  and  that  he  thereby  waived 
any  error  there  might  be  in  the  ruling  of  the  court  on  the  mntion. 
It  was  held  in  EdenfM  v.  Bamhart  (5  Kan.  225),  that  *'  error  does 
not  lie  to  this  court  from  an  order  of  the  District  Court  refusing  to 
dismiss  an  appeal  until  the  case  is  finally  disposed  of."  To  the  same 
effect  are  Dolhee  v.  Hoover  (8  Kan.  124);  Anderson  v.  Ilir/fjins  (85 
id.  201,  10  Pac.  570) ;  Mill  Co.  v.  Bovard  (34  Kan.  21,  7  Pac.  622) ; 
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Smpson  V.  Bothschild  (48  Kan.  88, 22  Paa  1019);  Simpson  v.  Kirsch- 
haum  (48  Kan.  36, 22  Pac  1018).  The  objection  of  the  plaintiff  to 
the  jurisdiction  of  the  District  Court  was  made  in  due  time.  The 
steps  taken  by  the  special  administrator  were  insufficient  either  to 
affect  the  order  of  the  Probate  Court  allowing  the  plaintiff's  de- 
mand, or  to  confer  jurisdiction  on  the  District  Court  to  again  try 
the  casa  By  proceeding  to  a  trial  in  the  District  Court  after  a 
motion  to  dismiss  had  been  overruled,  the  plaintiff  did  not  waive 
the  objection  to  the  jurisdiction  of  the  District  Court  He  was  not 
bound  at  his  peril  to  allow  final  judgment  to  be  rendered  against 
him,  and  then  raise  the  question  of  the  validity  of  the  appeal  in 
this  court  He  had  a  right  to  continue  to  assert  the  validity  of 
his  claim  before  the  District  Court,  and  did  not,  by  so  doing,  confer 
jurisdiction  on  it  which  it  had  not  obtained  by  virtue  of  the  at- 
tempted appeal.  {Railway  Co,  v.  Morse^  cO  Kiin.  99,  81  Pac.  676 : 
BenU  V.  Eubanks^  82  Kan.  821,  4  Pac.  269 ;  Dickerson  v.  Railroad 
Co.,  48  Kan.  702,  28  Pac.  986 ;  Steamship  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct  58 ;  Jones  v.  Jones,  108  N.  Y.  416, 16  N.  E. 
707  ;  Warren  v.  Oanc,  50  Mich.  800,  16  N.  W.  465.)  The  judg- 
ment is  reversed,  and  the  case  remanded,  with  directions  to  the 
District  Court  to  dismiss  the  appeal. 

Johnson,  J.,  concurring.     Doster,  C.  J.,  not  sitting,  having 
been  of  counsel 
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[Supreme  Court  of  Montana,  Hay  8,  1897,  48  Pac.  Rep.  768.] 

Letters  of  administration — Presumption  of  death. 

1.  Under  the  Montana  Code  of  Civil  Procedure,  section  8880,  an  affidavit  may 
be  uaed  to  verify  a  pleading  or  a  paper  in  a  special  proceeding,  to  prove 
the  service  of  a  summons,  notice  or  other  paper  in  an  action  or  special  pro- 
ceeding, to  obtain  a  provisional  remedy,  the  examination  of  a  witness,  or  a 
stay  of  proceedings,  and  in  any  other  case  expressly  permitted  by  some 
other  provision  of  the  same  code. 
Vol.  11—56 
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2.  Iq  all  cases,  other  Uiaa  those  mentioned  in  the  section  lost  <  ited,  where  a 
written  declaration  under  oath  is  used,  it  must  be  a  deposition  taken  in  due 
form;  and  such  deposition  may  be  taken  to  secure  the  testimony  of  a  witness 
out  of  the  state  any  time  after  the  commencement  of  an  action  or  special 
proceeding,  provided  the  question  of  fact  has  been  raised  in  the  case.  (Sec- 
tion 8341.) 

8.  Under  the  sections  last  cited,  where  the  public  administrator  applies  for 
letters  of  administration  (there  being  no  contest)  sworn  declarations  taken 
before  a  notary  public  out  of  the  state  are  competent  to  prove  both  the 
fact  of  death  and  intestacy. 

4.  The  competency  of  such  evidence  is  not  affected  by  the  fact  that  no  com> 
mission  to  take  depositions  was  issued  in  the  cose,  or  that  the  opponents 
were  not  given  an  opportunity  to  prep  ire  interrogatories  as  required  by 
sections  8850-3851  of  the  Montana  Code. 

^.  It  is  a  legal  presumption  that  a  person  not  heard  from  for  the  period  of  seven 
years  is  dead.  But  this  presumption  may  be  controverted  by  other  evi- 
dence direct  or  indirect;  but  unless  so  controverted  the  Jury  are  bound  to 
find  according  to  the  presumption.     (Section  3264.) 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Kavalli. 

Hon.  F.  n.  Woody,  Presiding  Judge. 

Petition  by  the  public  administrator  of  Ravalli  county,  Mont, 
for  letters  of  administratioti  on  the  estate  of  Eva  B.  Liter.  The 
petition  was  denied,  and  petitioner  appeala     Reversed. 

Upon  the  23d  day  of  April,  1895,  the  public  administrator  of 
Ravalli  county  made  application  in  the  District  Court  for  letters  ol 
administration  upon  the  estate  of  Eva  B.  Liter.  The  petition  set 
forth  that  the  said  Eva  B.  Liter,  in  or  about  the  month  of  April, 
1882,  departed  from  her  home  in  said  county,  and  went  to  Ogden 
in  Utah  territory,  at  which  last-mentioned  place  she  was  last  heard 
of  in  1883,  and  that  after  diligent  search  and  inqairy  on  the  part 
of  her  near  relatives  no  trace  of  her  had  ever  been  discovered;  that 
the  said  Eva  B.  Liter  left  an  estate  in  said  countv,  cotusistinor  of 
real  and  personal  property,  not  exceeding  in  value  the  sum  of 
$2,000  ;  that  the  said  estate  was  uncared  for  and  in  danger  of  being 
last  in  consequence  of  having  been  sold  for  taxes  in  1894;  and 
that  the  next  of  kin  of  paid  Eva  B.  Liter  were  Martha  J.  Cash,  Iier 
mother,  and  her  two  sisters,  Sallie  E.  Buchanan  and  Rebecca  R 
Brown,  all  residing  in  New  London,  in  tlie  state  of  Missouri.    The 
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petition  further  alleged  that  said  Eva  B.  Liter  had  two  children, 
aged  ten  and  three  years,  respectively,  who  accompanied  their  mother 
and  disappeared  with  her.  The  petition  was  filed  apparently  at 
the  request  of  the  nonresident  heirs  afoi^esaid,  and  notice  of  the 
petition  was  duly  given  as  required  by  the  .statute.  On  July  18, 
1896,  the  application  for  letters,  with  proofs,  was  duly  submitted 
to  the  judge  of  the  District  Court  Certain  witnesses  were  exam- 
ined orally,  who  testified  that  they  knew  Eva  B.  Lit  r  when  sRe 
resided  in  their  neighborhood ;  tliat  she  had  rented  her  ranch  for 
the  period  of  three  years  for  $100  per  year,  and  sold  oflE  her  per- 
sonal propeity,  and  left  there,  accompanied  by  her  two  little  daugh- 
ters and  a  man  by  the  name  of  Charles  Mercer,  in  May,  1881 ;  and 
that  she  had  not  been  heard  from  since  tiiat  time,  so  far  as  the  wit- 
nesses knew,  by  any  one,  except  through  one  letter,  said  to  have 
been  received  by  one  of  her  neighbors,  and  postmarked  **Ogden, 
Utah,"  seven  months  after  her  departure,  which  letter  related  to 
the  collection  of  the  first  year's  rental  of  her  ranch.  There  were 
also  submitted  to  the  court  depositions  of  the  mother  and  two  sis- 
ters of  said  Eva  B.  Liter,  taken  before  a  notary  public  in  Missouri. 
In  these  depositions  the  mother,  after  stating  her  age  and  place  of 
residence,  testified  that  she  believed  her  daughter  Eva  B.  Liter  to 
be  dead.  Her  reasons  for  this  belief  were  as  follows:  ** Because 
we  cannot  hear  anything  from  her,  or  ascertain  anything  about  her. 
For  some  time  prior  to  1881,  she  and  her  husband,  N.  B.  Liter, 
lived  at  or  near  the  town  of  Victor,  in  the  sUite  of  Montana,  and 
she  came  to  Missouri  to  visit  relatives  here.  In  the  month  of  Mav, 
1881,  she  started  back  to  Victor,  Montana,  and  was  met  at  the 
town  of  Deer  Lodge,  Montana,  bv  her  husband,  and  they  started 
by  overland  route  to  Victor,  and  her  husband  died  on  the  way  before 
reaching  Victor.  My  daughter  Eva  Liter  stayed  near  Victor  on 
her  farm  for  about  one  year  after  the  death  of  her  husband.  In 
the  month  of  Mav,  1882,  she  started  for  Missouri,  intending  to 
come  back  to  her  relatives  and  reside  permanently.  When  she  left 
Victor  she  had  with  her  her  two  children,  Gertrude  and  Martha 
Liter,  these  being  her  only  children,  aged  ten  and  three  years,  re- 
spectively, and  an  old  lady  whose  name  I  do  not  now  remember, 
and  a  man  by  the  name  of  Charles  Mercer,  who  was  a  farm  hand 
who  had  been  working  on  the  farm  for  her  for  some  time  past  and 
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she  had  gotten  him  to  drive  tlie  wagon  to  Ogden  City  for  her,  so 
that  she  and  the  children  might  take  the  train. there  for  Missoun. 
It  was  a  five  days'  journey,  and  the  old  lady  stopped  at  her  destina- 
tion, the  place  where  she  was  going,  one  day  before  the  end  of  the 
journey  ;  that  is,  one  day  before  they  should  have  reached  Ogden. 
This  old  lady  is  now  dead.  It  is  understood  and  believed,  from  ihe 
best  information  we  can  get,  that  Mrs.  Liter  had  money  with  her  on 
this  trip,  and  it  is  believed  that  she  and  thecliildren  were  murdered 
At  least,  nothing  has  ever  been  lieard  since  by  any  one,  altliough 
great  and  diligent  search  has  been  made.  We  have  made  diligent 
search  and  inquiry  for  her  and  the  children  for  years,  but  have 
heard  nothing  whatever  of  or  from  her  since  she  left  Victor  for 
Ogden  City."  Then  follow  the  details  of  the  inquiry  and  search 
mada  The  depositions  of  the  sisters  corroborated  that  of  the 
mother.  The  mother  also  testified  that  slie  believed  her  daughter 
Eva  B.  Liter  had  died  intestate.  The  commission  to  take  the  depo- 
sitions was  issued  by  the  clerk  of  the  District  Court  on  Septem- 
ber 30,  1895.  The  court  took  the  matter  under  advisement,  and 
on  December  16,  1896,  denied  the  application  for  letters  of  ad» 
ministration.  The  court  certifies  that  the  depositions  referred  to 
were  not  considered,  for  the  reason  that  they  did  not  comply  with 
the  requirements  of  section  8350,  Code  Civ.  Pro.  Mont,  in  that 
no  notice  was  ever  served  or  filed  with  the  clerk  of  the  court,  signed 
by  said  petitioner,  or  by  any  one  in  his  behalf;  that  no  list  of  in- 
terrogatories was  ever  filed  with  said  clerk,  and  no  order  was  ever 
made  or  signed  by  the  court,  or  judge  thereof,  directing  the  issuing 
of  the  commission  under  which  said  depositions  were  claimed  to 
have  been  taken.  This  appeal  is  from  the  order  denying  the  ap- 
plication for  letters  of  administration. 

H.  D.  Moore^  for  appellant 

Buck,  J.  (after  stating  the  facts). — Under  the  probate  statutes  of 
the  Montana  Code  of  Civil  Procedure  of  1895,  an  application  for 
letters  of  administration  may  assume  the  form  of  an  action,  to 
which  there  are  parties  plaintiff  and  defendant  This  would  proba- 
bly be  the  case  when  two  applications  for  letters  on  the  same  es- 
tate adverse  to  each  other,  are  heard  together.  (See  sections  2448» 
2444,  2928,  Code  Civ.  Pro.)     Under  the  statutes  in  force  prior  to 
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July  1,  1896,  where  an  applicalion  for  letters  of  administration 
was  contested  and  issues  of  (act  arose,  the  proceeding  might  also 
hare  been  regarded  as  one  in  the  form  of  an  action,  to  which  there 
were  opposing  parties.  Under  the  Coile  of  Civil  Procedure  (Comp, 
St  1887),  however,  as  well  as  under  the  present  code  of  1895, 
whetv  after  due  notice  given  as  required  by  statute,  no  one  con- 
tests an  application  for  letters  of  administration,  the  proceeding 
cannot  be  regarded  as  an  action,  with  parties  opposed  to  each  other 
in  interest  It  is  true,  under  section  2447  (Code  189S),  proof  must 
be  made  of  intestacy  and  death  in  the  -same  manner  us  the  statute 
prior  to  the  time  it  took  effect  required.  The  object  of  such  an 
inquiry,  however,  was  and  is  only  to  ascertain  what  condition  of 
facts  exista  Questions  mnst  be  answered,  but  no  actual  issues  of 
fact  are  involved  in  the  hearing  of  proof  in  respect  to  the  questions. 
The  District  Court  or  judge  acts  simply  in  l)ehalf  of  all  persons  in« 
terested  in  the  administration  of  the  estate,  and  does  so  both  in  a 
somewhat  ministerial  as  well  as  judicial  capacity.  Under  section 
2448,  New  Code  (section  67,  div.  2,  Comp.  St  1887),  the  judge  or 
court  must  grant  letters  to  any  qualified  applicant  in  the  absence 
of  a  contest,  even  if  there  are  persons  possessing  better  rights  to 
the  letters.  The  main  proof  submitted  to  the  district  judge  in  this 
case  was  contained  in  the  rejected  depositiona  We  must  concede 
that  these  depositions  were  defective  under  the  requirements  of 
sections  8850,  8361  (Code  Civ.  Pro.  1895),  if  they  apply.  These 
sections  are  as  follows:  Section  8850.  ** The  deposition  of  a  wit* 
nes3  out  of  this  state  may  be  taken  upon  the  commission  issued 
from  the  court,  under  the  seal  of  the  court,  upon  an  order  of  the 
court,  or  a  judge  thereof,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  issued  to  any  place 
within  the  United  States,  it  may  be  directed  to  any  person  agreed 
upon  by  the  parties,  or  if  they  do  not  agree,  to  any  judge  or 
justice  of  the  peace  orcommi.ssioner,  selected  by  tlie  court  or  judge 
issuing  it  If  issued  to  any  country  out  of  the  United  States,  it 
may  be  directed  to  a. minister,  ambassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or  to  anv 
person  agreed  upon  by  the  parties."  Section  8351.  "Such  proper 
interrogatories,  direct  and  cross,  as  the  respective  parties  may 
prepare  to  be  settled,  if  the  parties  disagree  as  to  their  form,  by  the 
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judge  or  officer  granting  the  order  for  the  commission,  at  a  da;  fixed 
in  the  order,  may  be  annexed  to  the  commission ;  or,  when  the 
parties  agree  to  that  mode,  the  examination  may  be  without  writ- 
ten interrogatories.'*  Section  8320  (Code  Civ.  Pro.  1895),  says: 
"The  testimony  of  a  witness  is  taken  in  three  ways:  (I)  Byaffidavit; 
(2)  by  deposition  ;  (3)  by  oral  examination."  Section  3321  defines 
an  affidavit  as  follows:  *'An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party."  Section  8322 
defines  a  deposition  thus :  *'A  deposition  is  a  written  declaration 
under  oath,  made  upon  notice  to  the  adverse  party  for  the  purpose 
of  enabling  him  to  attend  and  cross-examine."  Section  8830  is  as 
follows:  "An  affidavit  may  be  used  to  verify  a  pleading  or  a  pa- 
per in  a  special  proceeding,  to  prove  the  service  of  a  summons, 
notice  or  other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisional  remedy,  the  examination  of  a  witness,  or  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  cases  expressly  per- 
mitted by  some  other  provision  of  this  coda"  Section  8384  reads 
thus:  "An  affidavit  taken  in  another  state  of  the  United  States, 
to  be  used  in  this  state,  may  be  taken  l)efore  a  commissioner  ap- 
pointed by  the  governor  of  this  state  to  take  affidavits  and  deposi- 
tions in  such  other  state,  or  before  any  notary'  public  in  another 
state,  or  before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal."  Section  3340  is  as  follows :  "  In  all  oases  other  than  those 
mentioned  in  section  3330  where  a  written  declaration  under  oath 
is  used,  it  must  be  a  deposition  as  prescribed  by  this  code."  Sec- 
tion 3341  is  as  follows :  "  The  testimony  of  a  witness  out  of  the 
state  may  be  taken  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defendant,  and  in 
a  special  proceeding  at  any  time  after  a  question  of  fact  has  arisen 
therein." 

In  a  proceeding  where  there  are  no  parties,  in  the  sense  of  ad- 
verse parties  plaintifl  anil  defendant,  what  object  would  be  sub- 
served by  giving  the  notice  required  by  section  8850  {supra)? 
Clearly,  none.  The  distinction  between  en  affidavit  and  a  deposit 
tion  is  defined  in  section  3322  {supra).  Each  is  a  declaration  un- 
der oath,  and  the  distinction  recognized  by  the  court  between  the 
two  is  simply  for  the  purpc^e  of  preserving  the  right  of  cross  ex- 
amination.    Nor,  from  an  abstract  standpoint^  would  there  be  any 
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necessity  for  attaching  formal  interrogatories  to  the  commission  to 
take  the  deposition  as  required  by  section  8361  {supra).  Whether 
these  sections  8850  and  8851  were  intended  to  prescribe  a  method 
of  obtaining  testimony  to  be  used  in  a  probate  proceeding  of  the 
character  of  this  one  we  have  under  consideration  we  rather  doubt 
If  they  do  not,  however,  section  8841  {supra)  is  broad  enough  in 
scope  to  cover  tlie  taking  of  testimony  to  be  used  in  probate  mat- 
ters to  which  there  are  no  adverse  parties.  Even  if  no  specific 
mode  has  been  prescribed  by  law  for  taking  a  deposition  in  such 
cases,  section  205,  Code  Civ.  Pro.,  supplies  the  omission.  It  is 
as  follows:  "When  jurisdiction  is,  by  the  constitution  or  this 
code,  or  any  other  statute,  conferred  on  a  court  or  judicial  officer, 
all  the  means  necessary  to  can^y  into  effect  are  also  given  ;  and  in 
the  exercise  of  this  jurisdiction,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  this  code  or  the  statute,  any  suitable 
process  or  mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  code."  It  is  true  that  as 
a  general  rule  of  law  upon  the  trial  of  an  issue  of  fact  an  ex  parte 
affidavit  cannot  be  admitted  in  evidence  for  any  other  purpose 
than  the  contradiction  of  the  affiant  (See  1  Ena  PI.  &  Prac. 
383.)  But  in  this  proceeding,  as  has  been  stoted,  there  was  no 
actual  issue  of  fact,  and  under  sections  205,  8340,  and  3341,  de- 
spite any  literal  interpretation  of  sections  3330  and  8340  which 
miglit  seem  to  forbid  it,  we  think  it  would  have  been  proper  for 
the  lower  court  to  have  considered  these  sworn  declarations  of  the 
relatives  of  Eva  B.  Liter,  whether  designated  as  ** affidavits"  or 
"  depositions,"  in  the  absence  of  anything  impugning  them,  for  the 
purpose  of  determining  whether  letters  of  administration  should 
have  been  issued  to  the  public  administrator.  We  think  this  is 
in  accordance  witii  the  spirit  of  the  code.  As  to  the  objection 
that  the  judge  had  not  authorized  the  issuance  of  the  commission 
for  tlie  taking  of  these  depositions,  we  think  that  also  amounts  to 
little.  It  is  true,  under  circumstances  which  might  arise,  the  judge 
might  desire  to  have  special  questions  put  to  a  nonresident  witness 
whose  affidavit  or  deposition  was  to  be  used  before  him  ;  but,  in 
such  a  case,  if  upon  the  examination  of  the  affi<lavit  or  deposition 
presented  to  him  he  is  still  in  doubt,  he  would  have  full  power  to 
order  and  have  prepared  more  complete  affidavits  or  depositions^ 
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In  this  appeal  the  jadge  himself  states  the  reasons  in  full  why  he 
did  not  consider  these  sworn  declarations  of  the  mother  and  sister 
of  Eva  B.  Liter,  and  hence  we  deem  it  unneceasary  to  go  more 
fully  into  the  matter  as  to  any  other  objections  which  might  be 
made. 

Was  the  evidence  before  the  trial  judge  sufficient,  then,  to  jus- 
tify the  granting  of  the  letters  of  administration  upon  the  estate  of 
Eva  B.  Liter  to  the  public  administrator?  Code  Civ.  Pro. 
(§  3266,  sub.  26),  is  as  follows:  **A1I  other  presumptions  are  sat- 
isfactory, if  uncontradicted.  They  are  denominated  disputable 
presumptions,  and  may  be  controverted  by  other  evidenoa  The 
following  are  of  that  kind  :  *  *  *  (26)  That  a  person  not  heard 
from  in  seven  years  is  dead.'*  The  petition  of  the  public  adminis- 
trator was  filed  on  the  28d  day  of  April,  1895,  before  the  code  of 
1895  took  effect ;  but  the  rule  embodied  in  section  3266,  sub.  26 
{supra),  simply  embodies  what  was  the  law  of  the  state  in  relation 
to  a  presumption  of  death  from  absence  prior  to  July  1. 1896,  when 
the  code  of  1896  went  into  effect  The  law  is  well  stated  in 
1  Am.  k  Eng.  Enc,  Law  (87),  as  follows:  **The  rule  of  law  is 
that,  upon  a  person  leaving  his  usual  home  and  place  of  residence 
for  temporary  purposes,  and  not  being  heard  of  or  known  to 
be  living  for  the  term  of  seven  years,  the  presumption  is  that  he 
is  not  alive.  It  must  appear  that  he  has  not  been  heard  of  by 
those  persons  who  would  naturally  have  heard  from  him  during 
the  time  had  he  been  alive.  The  rule,  however,  does  not  confine 
the  intelligence  to  any  particular  class  of  persona  It  may  be  to 
persons  in  or  out  of  the  family.  The  mere  failure  to  hear  from 
an  absent  person  for  seven  years  who  was  known  to  have  had  a 
fixed  place  of  residence  abroad  would  not  be  sufficient  to  raise 
the  presumptidn  of  his  death,  unless  due  inquiry  had  been  made 
at  such  place  without  getting  tidings  of  him."  The  evidence  be- 
fore the  trial  court  showed  that  Eva  B.  Liter,  with  her  two  chil- 
dren, departed  from  her  home  in  Ravalli  county  a  long  time  ago; 
that  she  never  returned ;  and  that  neither  she  nor  her  children  had 
been  heard  of  for  a  period  of  some  fouii;een  years  by  her  near  rela- 
tives,— her  mother  and  two  sisters, — who  had  made  inquiries 
about  her,  and  had  aonght  a  long  time  to  obtain  intelligence  of 
her  whereabouts.     From  the  evidence  it  does  not  appear  that  she 
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had  ever  taken  up  her  residence  in  another  place;  Her  mother 
and  sister  testified  that  she  started  for  Missouri  to  reside  there  per- 
manently. Her  neighbors  testified  that  she  had  rented,  not  that 
she  had  sold,  her  ranch.  On  this  statement  of  facts,  unless  the 
court  had  reason  to  believe  that  the  statements  before  it  were  un- 
true, a  clear  presumption  of  death  was  raised  by  the  evidence, 
and,  in  the  absence  of  anything  showing  the  contrary,  letters  of 
administration  should  have  been  granted  to  the  public  adminis- 
trator. It  is  true  the  proof  is  very  slight  as  to  the  intestacy  of 
Eva  B.  Liter,  but  if  the  coui*t  is  in  doubt  about  that  it  can  hear 
further  evidence  on  the  subject  If  it  is  in  doubt,  for  any  valid 
reason,  of  the  death  of  Eva  B.  Liter,  it  can  also  hear  further  prooi 
But  if  there  is  no  reason  to  doubt  the  truth  of  the  evidence 
already  before  it,  it  is  the  duty  of  the  lower  court  to  grant  the 
letters  of  administration  applied  for.  Under  section  3866  (supra), 
the  presumption  of  death  is  a  disputable  one,  and  may  be  contro- 
verted by  other  evidence;  but  section  3264  (Code  Civ.  Pro. 
1895),  is  as  follows:  **A  presumption  (unless  declared  by  law  to 
be  conclusive)  may  be  controverted  by  other  evidence,  direct  or 
indirect;  but  unless  so  controverted,  the  jury  are  bound  to  find 
according  to  the  presumption."  If,  under  said  section  8264,  a 
jury  would  be  bound  to  find  death,  why  should  not  a  district 
judge,  inquiring  into  a  condition  of  facts,  be  also  governed  as  a 
jury  would  have  been  if  there  had  been  an  actual  contest?  The 
judgment  or  order  denying  the  application  for  letters  of  adminis- 
tration is  reversed,  and  the  cause  is  remanded,  with  directions  to 
the  lower  court  to  act  in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


Note.— ADMINISTRA.TION  OX  THE  ESTATE  OF  LIVING  PERSONS 

The  main  case  brings  into  prominence  one  of  tlie  gravest  questions  that  can 
possibly  be  presented  to  the  probate  jurisdiction.  The  ruling  of  the  New  York 
Court  of  Appeals  in  the  celebrated  Roderigas  case  has  been  a  chronic  source  of 
misconception.  Repeatedly  it  has  been  asserted  that  in  a  subsequent  case  the 
court  receded  from  its  early  view,  and  deliberately  repudiated  the  doctrine 
upon  which  the  6rst  decision  was  founded.  This  is  gross  and  unqualified  error. 
Vol.  11-57 
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Ab  a  matter  of  fact,  the  case  was  reversed  on  its  appearing  that  letters  of  ad- 
ministration were  issued  by  the  clerk  of  the  Surrogate's  Court  ratlier  tlian  by 
the  surrogate  personally.  Now  it  is  a  matter  of  common  learning  that  the 
issuance  of  such  letters  is  a  distinct,  judicial  act.  It  is  a  power,  in  other  words, 
that  reposes  only  with  the  judiciary.  A  judicial  act  can  never  be  deputed  to 
another.  It  must  be  performed  by  the  party  upon  whom  the  law  casts  the  ob- 
ligation of  performing  it.  A  nd  it  is  not  possible  for  a  judge,  in  this  or  any  other 
land,  to  cast  his  mantle  upon  some  other  person  whenever  the  whim  or  fancy 
strikes  him.  The  New  York  Court  of  Appeals  merely  recognized  the  existence 
of  this  plain  legal  principle,  and  revcreed  the  case  because  of  its  infraction. 
Nowhere  is  there  to  be  found  the  least  attempt  to  recede  from  the  position 
originally  assumed  as  to  the  presumptive  validity  of  the  I'tters of  administra- 
tion  or  as  to  the  entire  validity  of  all  acts  done  in  good  faith  by  those  acting 
under  the  authority  of  the  letters. 

Public  policy  and  necessity  require  that  rights  depending  upon  death  of  per- 
sons long  absent  and  unheard  from  should  be  settled  by  some  definite  rule, 
regardless,  to  some  extent,  of  private  interests.    (2  Freem.  Judgm.  607.) 

A  man  is  presumed  to  intend  the  natural  and  lawful  consequence  of  his  acts, 
and  is  responsible  therefor.  We  have  these  probate  proceedings  as  the  legal 
consequences  of  his  absence.  He  certainly  cannot  now  be  allowed  to  complain 
of  them  and  seize  this  property  made  valuable  by  someone  else.  (2  Herman, 
Estoppel,  sees.  786,  752.  759,  W) ;  Bigelow.  Estoppel  [4th ed.],  646,  648,  664, 
666 ;  Stevens  v.  Dennett,  61  N.  H.  824,  831,  386.) 

The  jurisdiction  of  the  Probate  Courts  in  these  matters  depends  upon  facts 
which  it  is  required  to  ascertain  in  pu&siug  upon  the  petition  for  letters,  and  its 
decision  as  to  those  facts  is  binding  until  reversed  on  appeal  or  in  direct  pro- 
ceedings. (Otis  V.  Rio  Grande,  1  Woods.  279 ;  Dequindrc  v.  Williams.  31 
lud.  444 ;  Bonsall  v.  Isett,  14  Iowa,  809  ;  Roderigas  ▼.  East  River  Sav.  Inst. 
63  N.  Y.  460,  20  Am.  Rep.  555;  Merri.t  v.  Home,  5  Ohio  St.  307,  67  Am. 
Dec.  298 ;  Colton  v.  Ueardsley.  88  Barb.  80  ;  1  Herman,  Estoppel,  sec.  878.) 

Proof  before  the  Probate  Court  of  seven  years'  absence  raised  the  presump- 
tlcn  of  death.  That  presumption,  not  being  controverted,  legally  and  con* 
closively  established  the  fact  of  death  in  that  inquiry.  (1  Greenl.  Ev.  sees.  83, 
84  ;  Miller  v.  Bea  es.  3  Serg.  &  R.  490,  8  Am.  Dec.  658 ;  Whiting  v.  Nicholl.  46 
111.  230.  92  Am.  Dec.  248.) 

And  the  finding  of  the  fact  of  death  is  conclusive.  (Newman  v.  Jenkins,  10 
Pick.  515.) 

When  jurisdiction  once  attaches  either  in  superior  or  inferior  courts,  every 
intendment  will  be  made  in  favor  of  the  validity  of  subsequent  proceedings,  and 
such  proceedings  cannot  be  attacked  collaterally.  (Pursley  v.  Hayes.  22  lowa^ 
18.  92  Am.  Dec.  850  ;  Wight  v.  Wallbaum.  89  111.  555.  568 ;  Thomas  v. 
Le  Baron.  8  Met.  355 ;  Florentine  v.  Baron,  69  U.  S.  2  Wall.  210,  215  [17.  788, 
7851 ;  Schley  v.  Baltimore,  29  Md.  85.) 

Probate  Courts  are  courts  of  record  having  general  jurisdiction  over  a  certain 
class  of  subjects,  and  as  to  those  matters  as  liberal  iutendmenis  will  he  made  in 
favor  of  their  jurisdiction  as  in  any  court  of  general  jurisdiction.  (Von  Eettler 
▼.  Johnson,  67  111.  109  ;  Housh  v.  People,  66  id.  178.) 
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Probate  Courts  are  not  courts  of  inferior  Jurisdiction.  The'r  proceedings 
impart  the  same  verity  and  are  entitled  to  as  liberal  intendments  as  those  of  any 
court.  (Johnson  v.  Beazley,  65  Mo.  260.  27  Am.  Rep.  276 ;  Turner  v.  Malone, 
24  8.  C.  898;  MoflBft  v.  Moffltt,  69  111.  641;  Key  v.  Vaugh,  16  Ala.  497- 
Dayton  v.  Mintzer.  22  Minn.  893  ;  Hanna  v.  Yocum,  17  111.  887 ;  Luco  v. 
Commercial  Bank,  70  Cal.  339  ;  Caulfield  v.  Sullivan,  85  N.  Y.  153  ;  McCauley 
V.  Harvey,  49  Cal:  497 ;  8tat«  v.  Henchman,  27  Pa.  479 ;  Shroyer  v.  Rich- 
mond,  16  Ohio  St.  455.) 

Where  even  a  court  of  inferior  jurisdiction  passes  upon  the  question  of  its 
jurisdiction  and  finds  in  its  favor,  and  the  Jurisdictional  facts  affirmatively 
appear,  the  judgment  is  conclusive  and  cannot  be  attacked  collaterally. 

(Sheldon  v.  Wright,  5  N.  Y.  497.  614:  Turner  v.  Waldron.  24  S.  C.  898; 
Epping  V.  Robinson.  21  Fla.  36;  McCurdy  v.  Baughman,  43  Ohio  St.  78;  Bige- 
low,  Estoppel  [5th  ed.],  66.) 

As  to  whether  a  particular  Probate  Court  has  Jurisdiction  in  a  certain  estate 
is  a  question  to  be  determined  by  that  court,  and  when  once  determined,  is 
conclusive  and  not  to  be  questioned  in  a  collateral  proceeding. 

(Bostwick  V.  Skinner,  80  111.  147;  Propst  v.  Meadows.  13  id.  157;  Cox  v. 
Thomas,  9  Oratt.  828.) 

Where  a  Probate  Court  upon  a  petition  setting  forth  Jurisdictional  facts, 
finds  cerUiin  facts  (including  the  fact  of  death)  to  exist,  the  proceedings  will 
protect  all  persons  depending  thereon  in  good  faith,  even  though  the  supposed 
decedent  subsequently  proved  to  be  alive.  (Roderigas  v.  East  River  Sav.  Inst. 
08  N.  Y.  460,  20  Am.  Rep.  565;  Plume  v.  Howard  Sav.  Inst.  46  N.  J.  L.  211, 
229;  1  Woemer,  Am.  Law  of  Administration,  sees.  211,  212.) 

Property  disposed  of  by  authority  of  a  competeni  court  under  the  statute 
regulating  probate  proceedmgs  is  not  taken  without  "  due  process  of  law." 

If  the  probate  proceedings  on  their  face  affirmatively  show  all  of  the  Juris- 
dictional facts,  they  are  entitled  to  full  credit,  and  rights  acquired  thereby  can- 
not be  questioned  in  any  collaterul  manner. 

(Rorer,  Judicial  Sales  [2d  ed.],  sec.  480,  notes  1,  8.  sec.  815,  note  1;  Thomp- 
son V.  Tolmie,  27  U.  S.  2  Pet.  157,  169  [7:  881,  885];  United  States  v.  Arre- 
dondo,  81  U.  S.  6  Pet.  708,  709  [8:  558,  554] ;  Wight  v.  Wallbaura.  39  111,  fi65, 
668;  Grignon  v.  Astor,  48  U.  S.  2  How.  840.  342  [11:  291,  292]:  Iverson  v.  Lo- 
l)erg.  26  111.  181,  182,  79  Am.  Dec.  864;  Cockey  v.  Cole.  28  Md.  286,  92  Am. 
Dec.  684.) 

But  the  absolute  nullity  of  administration  granted  upon  the  estate  of  a  living 
person  has  been  directly  sdjudged  or  distinctly  recognized  in  the  courts  of 
many  states.  (French  v.  Frazier  [1832],  7  J.  J.  Marsh.  .425,  427;  Stale  v. 
White  [1846],  29  N.  C.  116;  Duncan  v.  Stewart  [1854],  26  Ala.  408.  60  Am. 
Dec.  527;  Andrews  v.  Avory  [1858],  14  Qratt.  229,  23'i,  73  Am.  Dec.  355; 
Moore  v.  Smith  [18')8],  11  Rich.  L.  569,  73  Am.  Dec.  122;  Morgan  v.  Dodge 
[1862],  44  N,  H.  255,  259,  82  Am.  Dec.  213;  Withers  v.  Patterson  [1864].  27 
Tex.  491,  497.  86  Am.  Dec.  648:  Johnson  v.  Benzley  [1877],  66  Mo.  250.  264. 
27  Am.  Rep.  276;  Melia  v.  Simmons  [1878],  46  Wis.  834.  80  Am.  Rep.  746; 
D'Amsement  V.  Jones  [1880],  4  Lea,  251.  40  Am.  Rep.  12;  Stevenson  v.  San 
Francisco  City  and  County  Super.  Ct.  [1882],  62  Cal.  60;  Perry  v.  St.  Joseph 
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&  W.  R.  Co.  [1882],  29  Kan.  420,  428;  Thomas  ▼.  People  [1883].  107  111.  517, 
47  Am.  Rep.  458,  in  which  the  subject  is  fully  and  ably  treated.) 

The  only  judicial  opinions,  which  tend  to  support  the  validity  of  letters  of 
administration  upon  the  estate  of  a  living  person,  were  delivered  in  the  courts 
of  New  York  and  New  Jersey  within  the  hist  twenty  years. 

In  Roderigas  v.  East  River  Sav.  Inst.  (68  N.  Y.  460,  20  Am.  Rep.  555),  in 
1875,  a  bare  majority  of  the  Court  of  Appeals  of  New  York  decided  that  pay- 
ment of  a  deposit  in  a  savings  institution  to  an  administrator  under  letters  of 
administration  issueil  in  the  lifetime  of  (he  depositor  was  a  good  defense  to  an 
action  by  an  administrator  appointed  after  his  death,  upon  the  ground  that  the 
statutes  of  the  state  of  New  York  made  It  the  duty  of  the  surrogate,  when  ap> 
plied  to  for  administration  on  the  estate  of  any  person,  to  try  and  detennine 
the  question  whether  he  was  alive  or  dead,  and  therefore  his  determination  of 
that  question  was  conclusive.  That  decision  was  much  criticised  as  soon  as  it 
appeared,  notably  by  Chief  Justice  Rbdfield  (in  15  Am.  L.  Reg.  [N.  8.]  212). 
And  in  a  subsequent  case  between  the  same  parties  in  1870,  the  same  court 
unanimously  reached  a  different  conclusion,  because  evidence  was  produced 
that  the  surrogate  never  in  fact  considered  the  question  of  death,  or  had  any 
evidence  thereof — thus  making  the  validity  of  the  letters  of  administration  to 
depend  not  upon  the  question  whether  the  man  was  dead,  but  upon  the  ques- 
tion whether  the  surrogate  thought  so.  (Roderigas  v.  East  River  Sav.  Inst., 
76  N.  Y.  816,  82  Am.  Rep.  809.) 

In  Plume  v.  Howard  Sav.  Inst.  (47  N.  J.  L.  211.  280),  in  1884,  which  was 
likewise  an  action  to  recover  the  amount  of  a  deposit  in  a  savings  institution, 
the  plaintiff  had  been  appointed  by  the  surrogate  administrator  of  a  man  who. 
as  the  evidence  tended  to  show,  had  neither  drawn  out  any  part  of  the  deposit, 
nor  been  heard  from,  for  more  than  twenty  years;  an  inferior  court  certified  to 
the  Supreme  Court  of  New  Jersey  the  questions  whether  payment  of  the 
amount  to  the  plaintiff  would  bar  a  recovery  thereof  by  the  depositor,  and 
whether  the  plaintiff  was  entitled  to  recover;  and  that  court,  in  giving  judg- 
ment for  the  plaintiff,  observed,  by  way  of  distinguishing  the  case  from  the 
authorities  cited  for  the  defendant,  that  "in  most  if  not  all,  of  such  cases,  it 
was  affirmatively  shown  that  the  alleged  decedent  was  actually  alive  at  tlie 
time  of  the  issuance  of  letters  of  administration,  while  in  the  present  case  there 
is  no  reason  for  even  surmising  such  to  have  been  the  fact." 

In  Griffith  v.  Frazier  (12  U.  S.  8  Cranch.  9,  23  [3:  471.  475]),  in  1814,  the 
court,  speaking  by  Chief  Justice  Marshall,  said:  "To  give  the  ortlinary 
jurisdiction,  a  case  in  which,  by  law.  letters  of  administration  may  issue,  must 
be  brought  before  him.  In  the  common  case  of  Intestacy,  it  is  clear  that  letters 
of  administration  must  be  granted  to  some  person  by  the  ordinary;  and  though 
they  should  be  granted  to  one  not  entitled  by  law,  still  the  act  is  binding  until 
annulled  by  the  competent  authority;  because  he  had  power  to  grant  letters  of 
administration  in  the  case.  But  suppose  admini«;tration  to  be  granted  on  the 
estate  of  a  person  not  really  dead.  The  act,  all  will  admit,  is  totally  void. 
Yet  the  ordinary  must  always  inquire  and  decide  whether  the  person,  whose 
estate  is  to  be  committed  to  the  care  of  others,  be  dead  or  in  life.  It  is  a  broach 
of  every  cause  in  which  letters  of  admini-tration  issue.    Yet  the  decision  of  the 
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ordinary  that  the  person  on  whose  estate  he  acts  is  dead,  if  the  fact  be  other- 
wise, does  not  invest  the  person  he  may  appoint  with  the  cliaracter  or  powers 
of  an  administrator.  The  case  in  truth,  was  not  one  within  his  jurisdiction. 
It  was  not  one  in  which  he  had  a  right  to  deliberate.  It  was  not  committed  to 
him  by  the  law.  And  although  one  of  the  points  occurs  in  all  cases  proper  for 
hi9  tribunal,  yet  that  point  cannot  bring  the  subject  within  his  jurisdiction." 
(See,  also.  Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  248  [28:  814,  817]; 
Heeler  ▼.  Faulkner.  158  id.  107.) 

The  same  doctrine  has  been  affirmed  by  the  Supr  me  Court  of  Pennsylvania 
in  a  series  of  cases  beginning  seventy  years  ago.  (McPherson  v.  Cunliif 
[1824],  11  Serg.  &  R.  422.  430,  14  Am.  Dec.  642;  Peebles'  App.  [1826],  15 
Serg.  &  R.  89,  42;  Devlin  v.  Com.  [1882],  101  Pa.  273.  47  Am.  Rep  .710.)  In 
the  last  of  those  cases,  it  was  held  that  a  grant  of  letters  of  administration 
upon  the  estate  of  a  person  wlio,  having  been  absent  and  unheard  from  for 
fifteen  years,  was  presumed  to  be  dead,  but  who  as  it  afterwards  appeared, 
was  in  fact  alive,  was  absolutely  void,  and  might  be  impeached  collaterally. 

The  Supreme  Judicial  Court  of  Massachusetts,  in  1861.  upon  full  considera- 
tion, held  that  an  appointment  of  an  administrator  of  a  man  who  was  in  fact 
alive,  but  had  been  absent  and  not  heard  from  for  more  than  seven  years  was 
void,  and  that  payment  to  such  an  administrator  was  no  bar  to  an  action 
br()ught  by  the  man  on  his  return;  and  in  answer  to  the  suggestion  of  counsel, 
thit  "  seven  years'  absence,  upon  leaving  one's  usual  home  or  place  of  business, 
without  being  heard  of,  authorizes  the  judge  of  probate  to  treat  the  case  as 
though  the  party  were  dead."  the  coi^rt  said:  **  The  error  consists  in  this,  that 
those  facts  are  only  presumptive  evidence  of  death,  and  may  always  be  con- 
trolled by  other  evidence  showing  that  the  fact  was  otherwise.  The  only  juris- 
diction is  over  the  estate  of  the  dead  man  When  the  presumption  arising 
from  the  absence  of  seven  years  is  overthrown  by  the  actual  personal  presence 
of  the  supposed  dead  man,  it  leaves  no  ground  for  sustaining  the  jurisdiction." 
(Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen.  87.  9B.  See,  also.  Waters  v.  Stick- 
ney,  12  id.  1.  13,  90  Am.  Dec.  122;  Day  v.  Floyd.  130  Mass.  488.  489.) 

The  only  jurisdiction  a  Probate  Court  has  in  respect  to  the  adminis- 
tration of  estates,  is  owr  the  estates  of  deceased  persons.  It  has  no  juris- 
diction whatever  to  administer  the  estates  of  living  persons  as  if  they 
were  dead.  Cases  in  support  of  these  plain  propositions  abound  in  the 
books.  For  it  has  often  happened  that  many  persons  have  had  to  assert  in  the 
courts  their  right  to  property,  of  which  they  have  been,  in  their  absence,  un- 
lawfully deprived  by  void  proceedings  ai^ainst  them  in  Probate  Courts.  The 
cases  of  McPherson  v.  Conliff  (11  S.  &  R.  422:  b.  c,  14  Am.  Dec.  642); 
Appeal  of  Peebles  (15  8.  &  R.  42) ;  Wales  v.  Willard  (2  Mass.  120) ;  Smith  v. 
Rice  (11  id.  507) ;  Bolton  v.  Jacks  (6  Robt.  166) ;  Morgan  v.  Dodge  (44  N.  H. 
2o*») ;  Melia  v.  Simmons  (45  Wis.  884) ;  and  D'Arusment  v.  Jones  (4  Lea,  25), 
will  be  found  instructive  upon  the  question  involved.  I  know  of  no  case  op- 
posed to  the  doctrine  of  those  cases,  except  it  to  be  in  the  case  of  Roderigas  v. 
East  River  Savings  Institution  (68  N.  Y.  460).  In  that  case  the  New  York 
Court  of  An  penis  held  that  money  paid  to  the  administrator  of  a  supposed  de- 
ct'tlent  ( ouUl  not  bu  recovered  back,  altho  igh  it  appeared  that  at  the  time  of 
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issuing  the  letters  of  adaiiDUftration  the  party  waa  not  dead.  Bui  in  JjbMu  ▼. 
The  Emigrant  Industrial  Savings  Bauk  (18  Blatchf.  1).  in  the  Circuit  Court  of 
the  United  Suites  for  the  state  of  New  York,  it  was  decided  that  the  case  liad 
no  support  elsewhere  in  the  authorities  of  the  English  or  American  courts.  A 
liTing  person,  says  the  court,  cannot  Ije  concluded  by  a  surrogate's  decision 
that  he  is  dead.  As  to  him,  such  a  decree  is  absolutely  void,  and  he  may  claim 
his  property  as  taken  from  him  "  without  due  process  of  law."  (Sterenson  ▼. 
Superior  Court,  62  Cal.  60,  per  McEbb,  J.) 

I  quote  from  t  lis  case  l)ecause  I  regard  it  as  decisive  upon  the  question  in- 
volved ;  the  reasoning  is  admirable  and  the  conclusion  must  meet  with  very 
general  aHscnt  even  in  Jurisdictions  that  have  shown  intense  hostility  to  the 
principle  it  establishes. 

Previous  to  the  decision  of  the  (^ourt  of  Appeals  of  New  York,  in  1875,  in 
the  case  of  Roderigas  v.  East  River  Savings  Institution  (68  N.  Y.  485).  it  seems 
not  to  have  been  doubted  that  such  an  administration  would  be  absolutely  void 
Habbhall,  C.  J.,  said,  such  an  act,  '^  all  will  admit,  is  totally  void  "  (Gtof- 
foth  V.  Frazier,  8  Cranch) ;  and  there  are  numerous  dieia  and  several  decisions 
to  the  same  effect.  (Binson  v.  Ivey,  1  Yerg.  806 ;  Allen  ▼.  Dundas,  8  T.  R 
125  ;  Wilson  v.  Frazier,  2  Hun,  80 ;  Jochumsen  v.  Savino^s  Bauk,  8  Allen,  87 ; 
2  Taylor  on  Evidence,  sees.  1490,  1523.)  The  case  in  68  N.  Y.,  before  referred 
to,  raises  the  direct  question.  Administration  had  been  gmnted  upon  the  estate  of 
one  who  had  been  absent  and  not  heard  from  for  more  than  seven  years,  and 
money  collected  from  his  debtor.  It  turned  out  that  he  wrs  not  in  fact  dead, 
and  the  question  was  whether  the  payment  made  by  the  debtor  was  a  protection 
against  a  second  demand.  The  judges  were  divided  in  opinion — four  to  three — 
the  majority  holding  the  payment  a  protection.  The  decision  has  been  severely 
criticised  as  we  have  previously  stated.  It  is  fair,  however,  to  say  that  the 
opinions  present  that  side  of  the  question  with  all  its  force,  and  show  tbat« 
at  least,  something  may  be  said  in  its  favor.  The  argument  may  be  briefly 
stated  thus :  Upon  proof  of  death  the  surrogate  was  compelled  to  act  and  grant 
administration.  Proof  of  seven  years'  absence,  without  being  heard  from  is  prima 
facie  evidence  of  death  which  the  surrogate  might  be  unable  to  rebut,  and, 
therefore,  he  was  compelled  to  act  and  grant  the  letters  of  adminiKtration. 
Armed  with  the  letters,  the  administrator  could  demand  payment,  and  the 
debtor  could  not  resist,  and,  therefore,  it  being  a  payment  compelled  by  law, 
the  debtor  ought  to  be  protected,  especially  as  it  is  the  acts  of  the  supposed  de 
cedent  in  remaining  absent  without  communicating  with  his  friends  for  irore 
than  seven  years  that  causes  the  injury,  and  consequently  he,  rather  than  the 
debtor,  ought  to  suffer. 

His  decrees  are  final  and  conclusive  until  reversed  by  a  superior  tribunal, 
when,  under  the  statute,  he  has  jurisdictioa  ;  but  if  made  without  jurisdiction^ 
they  are  worthless  and  void,  and  may  be  impeached  in  any  collateral  pro- 
ceeding. 

That  this  granting  of  letters  upon  the  estate  of  a  living  person,  though  8up> 
posed  to  be  dead,  is  not  only  a  voidable  but  a  void  act,  is  a  legal  conclusion 
supported  by  abundant  autli  »rity.  (Devlin  v.  Commonwealth,  101  Pa.  8t 
a73.) 
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Other  similar  cases  are  referred  to  in  the  case  of  JochumaeD  t.  Sayings  Bunk 
f8  Allen,  87).  If  the  judgment  of  the  Probate  Court  as  to  the  residence  of  the 
intestate  is  free  from  a  collateral  attack,  it  can  hardly  be  said  that  the  Judg- 
ments of  the  court  as  to  the  death  of  the  party  can  stand  upon  a  higher  ground. 
In  fact,  so.far  as  our  researches  have  gone,  the  case  of  Roderigas  y.  East  River 
Savings  Institution  st  inds  alone,  and  even  that  decision  seems  to  have  been 
rendered  doubtful  upon  a  second  hearing  of  the  case.  (See  19  Am.  Law 
Journal.) 

The  general  doctrine  on  the  subject  undoubtedly  is,  that  a  grant  of  adminis* 
tration  on  a  live  man's  estate,  together  with  all  acts  done  under  such  a  grant,  is 
absolutely  null  and  void.  (Allen  v.  Dundas,  8  T.  R.  135  ;  Freeman  on  Judg- 
ments (8d  ed.),  sec.  8l9a;  Jochumsen  v.  Suffolk  Savings  Bank,  3  Allen,  87; 
D*Arusment  v.  Jones,  4  Lea.  251,  40  Am.  Rep.  12;  Stephenson  v.  Superior 
Court,  15  Rep.  [Col.]  14 >;  Melia  v.  Simmons,  45  Wis.  840,  80  Am.  Rep.  746; 
Oritfith  y.  Frazier.  8  Cranch.  28.)  Still  I  am  constrained  to  note  that  the  decision 
of  the  New  York  Court  of  Appeals  in  the  Roderigas  case  was  rendered  by  a 
remarkably  able  Judge,  and  supported  by  some  very  logical  reasoning.  The 
Kentucky  Supreme  Court  sought  to  evade  a  similar  embarrassment  in  a  recent 
case  by  attributiui?  the  difference  in  the  result  attained  to  a  discrepancy  in  the 
respective  statutes. 

'*  Has  a  Probate  Court,  under  our  statutes,  Jurisdiction  to  grant  administra- 
tion otherwise  than  upon  the  estates  of  deceased  persons  ?  Our  statutes  haye 
not  the  supposed  peculiarity  of  the  statutes  of  New  York.  They  simply  au- 
thorize administration  upon  the  estates  of  deceased  persons;  and  if  tlie  person 
be  not  dead,  the  court  would  be  acting  ultra  vire$  to  appoint  an  administrator. 
But  it  is  said  the  Probate  Court  has  Jurisdiction  to  ascertain  the  fact  of  death, 
and  its  Judgment  finding  that  ftict  is  cooclusive  until  revoked  or  reversed.  The 
general  principle  is  that  the  Jurisdiction  being  conceded,  the  Judgment  is  con- 
clusive of  all  matters  involved;  but  if  the  Jurisdiction  be  disproven.  then 
the  Judgment  is  void  for  all  purposes.  If  it  be  conceded  that  the  Jurisdiction 
rests  upon  the  existence  of  a  particular  fact,  then  it  will  not  do  to  say  that  the 
finding  of  that  fact  by  the  court  is  conclusive  of  its  own  Juris(iiction,  for  this 
would  be,  to  use  a  common  expression,  '  reasoning  in  a  circle.'  The  Judgment 
is  conclusive  if  the  court  has  jurisdiction  and  its  Judgment  that  it  had  Juris- 
diction is  conclusive  of  the  Jurisdiction.  There  may  be.  in  some  cases,  confu- 
sion as  to  what  constitutes  the  Jurisdictional  facts,  but  this  would  seem  to  be 
about  as  clear  an  illustration  of  it  as  could  be  found."  (D'Arusment  v.  Jones. 
4  Lea,  251.)  This  reasoning  may  charm,  but  it  does  not  convince.  An  argu- 
ment from  analogy  is  forcible  only  when  the  resemblance  is  close  and  the  facts 
similar.  If  there  are  marked  points  of  difference  between  the  conclusion  de- 
duced and  the  case  cited  as  leading  by  analogy  to  it,  the  argument  fails,  and 
its  entire  fabric  is  a  fallacy. 

Notwithstanding  the  savage  assaults  from  Judges  and  from  text-writers  upon 
the  decision  of  the  New  York  Court  of  Appeals  in  the  Roderigas  case  {sfipra,) 
it  is  exceedingly  doubtful  if  any  argument  can  ever  impair  the  logic  that  If  d  to 
and  enforced  the  conclusion  reached  by  that  justly  distinguished  tribunal. 
Continued  absence  from  the  country  for  a  period  of  seven  years  was  shown; 
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during  this  time  nothing  whnteyer  was  heard  of  the  plaintiff.  Under  such  a 
state  of  facts,  is  it  not  obvious  that  any  person  entitled  to  act  as  adminis- 
trator might  apply  to  the  courts  for  letters,  and  upon  the  issuance  of  those  let- 
ters which  confer  upon  their  facj  certain  well-recognized  rigiits,  what  alterna- 
tive has  a  bank  official  than  to  pay  over  to  the  legally  constituted  party  funds 
belonging  to  the  absentee?  Who  can  question  the  authority  which  those  letters 
import,  and  who  is  to  determine  the  right  of  the  individual  to  disobey,  or 
rather  ignore,  the  mandates  of  a  court  presumptively  of  competent  jurisdiction? 
True,  the  appointment  of  the  administratrix  in  that  case  rep  sed  upon  a  legal 
presumption,  resulting  from  the  continuous  absence  for  the  lime  stated.  This 
presumption,  like  all  others,  was  subject  to  rebuttal,  but  the  difficulty  with  the 
case  is  that  rebuttal  testimony  was  not  produced.  The  court's  action  was  the 
legitimate  corollary  of  the  evidence  before  it;  the  proof  was  sufficient.  What 
evidence  could  intensify  the  presumption  the  law  said  already  existed? 

Suppose  the  court  finds  Rodcrigas  dead  s  )lely  by  virtue  of  his  absence — un- 
heard from  for  seven  years.  Is  not  this  a  penalty  that  any  map  might  justly 
incur  who  so  far  neglects  his  duties  to  society  and  to  the  domestic  relations,  as 
to  ignore  the  presence  of  either  during  such  an  unconscionable  length  of  time, 
and  in  this  age  of  easy  intercommunication  what  right  has  he  to  complain  that 
a  bank  official  has  paid  over  his  deposit  to  a  person  duly  authorized  to  receive 
it,  when  the  penalty  of  a  refusal  to  so  pay  would  have  exposed  the  bank  official 
to  a  criminal  pro-ecution  for  conversion?  Tliere  are  equitable  principles  that 
readily  adjust  themselves  to  such  a  situation,  and  the  New  York  Court  of  Ap- 
peals felicitously  evaded  its  embarrassments  by  applying  those  principles.  It 
has  never  receded  from  its  position,  although  the  case  itself  was  reversed,  as  we 
have  stated,  upon  its  being  shown  that  the  issuance  of  the  letters  was  by  a  sub- 
ordinate  in  the  office  of  the  surrogate,  upon  whom  it  was  entirely  incompetent 
to  delegate  judicial  powers.    (Rice's  Am.  Prob.  Law  and  Practice,  21.^ 


Sherman  vs.  Hall. 


[Supreme  Judicial  Court  of  Maine,   Dec.  28,  1896;  89  Me.  411,  86  Atl. 

Rep.  620.] 

Witness — ^Transactions  with  decedent. 

1.  The  defendant  was  sued  in  his  reptesentative  capacity,  and  introduced  a 
witness  who  testified  to  a  conversation  with  the  plaintiff  before  the  death 
of  the  defendant's  intestate,  but  not  in  the  latter^s  pre<<ence  The  plaint- 
iff was  then  allowed  to  testify  In  regard  to  that  conversation.  Held,  that 
the  plaintiff's  competency  as  a  witness  is  to  be  determined  by  the  rules  of 
the  common  law,  under  which  he  was  incompetent  as  a  witness. 
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t.  Also,  that  the  case  does  not  fall  within  any  of  the  exoeptions  of  the  statute 
under  which,  in  a  few  specified  instances,  the  defendant  is  a  competent 
witness. 

(Official.) 

Exceptions  from  Superior  Court,  Kennebec  county. 

Action  by  Cyrus  A.  Sherman  against  William  A.  Hall,  ad' 
ministrator.  Judgment  for  plaintiiBE.  Defendant  excepts.  Ex- 
ceptions sustained. 

This  was  an  action  of  assumpsit  brought  to  recover  for  the  per- 
sonal services  of  the  plaintiff  and  his  crew,  teams,  and  machinery, 
while  cutting  the  hay  of  the  defendant's  intestate  in  the  season  of 
1894  The  verdict  was  for  the  plaintiff.  During  the  trial  both 
the  defendant  and  the  plaintiff  were  allowed  to  testify  as  to  mat- 
ters occurring  after  the  death  of  the  intestate  without  objection. 
The  defendant  claimed  that  the  haying  was  to  be  done  by  the  job, 
an  entire  contract,  for  the  sum  of  $60 ;  but  the  plaintiff  contended 
that  no  contract  was  made,  and  that  he  was  entitled  to  his  pay  for 
what  his  services  were  reasonably  worth,  and  offered  evidence  of 
the  amount  of  work  done,  the  number  of  days,  and  the  price  per 
day,  supported  by  the  testimony  of  his  neighbors  upon  the  gomg 
price  of  wages  for  similar  servicea 

The  defendant,  to  support  his  contention  that  the  work  was  to 
be  done  by  the  job  for  the  sum  of  $60,  called  a  witness  who  testi- 
fied that,  prior  to  the  death  of  the  intestate,  and  not  in  his  presence, 
he  met  Sherman,  the  plaintiff,  alone  upon  the  road,  and  asked  him 
if  he  was  going  to  cut  Hairs  (the  intestate's)  hay,  and  what  he  got 
for  it,  to  which  Sherman,  the  plaintiff,  replied  that  be  was,  and  that 
he  got  $60  for  it,  but  that  it  was  not  enough. 

The  plaintiff  was  then  called,  and  testified  as  follows: 

^*  Q.  You  heard  what  this  last  witness  said  7 

"A.  Yes,  sir. 

**  Q.  What  have  you  got  to  say  to  it  ?  (Objected  to,  because 
something  that  happened  prior  to  the  death  of  the  defendant  s  in- 
testate.    Admitted.     Exception  allowed.) 

"A.  I  don't  remember  anything  of  that  kind;  but  if  there  was 

anything  of  that  kind,  it  was  what  Mr.  Hall  paid  me  the  year  be* 
Vol.  11—68 
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tore.     As  for  having  $60,  I  never  had  it  bat  one  year,  and  never 
wa3  anything — " 

The  defendant  was  allowed  his  exceptions  to  the  last  question 
and  answer. 

W.  T.  Haines,  for  plaintiff. 

Harvey  D.  EaUm^  for  defendant 

Strout,  J. — Defendant  was  sued  in  his  representative  capacity. 
Defendant  introduced  a  witness  who  testified  to  a  conversation 
with  plaintiff  before  the  deatli  of  the  defendant's  intestate,  but  not 
in  his  presence.  Plaintiff  was  then  allowed  to  testify  in  regard  to 
that  conversation.  Exception  is  taken  to  the  admission  of  this 
testimony  from  plaintiff. 

The  statute  allowing  parties  to  be  witnesses  in  express  terms  is 
made  not  to  apply  to  cases  where  one  of  the  parties  is  an  adminis- 
trator or  executor,  except  in  a  few  specified  instances.  This  case 
does  not  fall  within  any  of  the  exceptiona  The  plaintiff's  com- 
petency was  to  be  determined  by  the  rules  of  the  common  law, 
under  which  he  was  incompetent  as  a  witness.  The  statute  is 
plain  and  imperative,  and  does  not  admit  of  any  other  construe- 
tion. 

Exceptions  sustained. 


Finch  et  ai*  vs.  Garrett  et  al. 

[Supreme  Court  of  Iowa,  May  24.  1897;  71  N.  W.  Rep.  429.] 

Evidence— ADVA.NOEMENTS — ^Costs— Bona  pide  purchasers. 

1.  A  Toluotary  cooTeyance  from  parent  to  child  is  presumed  to  be  an  advance- 

ment, and  the  burden  of  showing  that  it  is  not  is  upon  the  person  who 
claims  that  it  was  not  so  inten'ied. 

2.  Parol  evidence  is  admissible  lo  show  that  certain  deed*  were  mere  voluntary 

conveyances  intended  by  the  grantor  to  operate  as  advancements,  notwlth- 
standing  the  fact  that  they  recite  a  consideration. 
8.  Declarations  made  by  grantors  while  in  possession  of  the  premises  under  a 
recorded  title  are  admissible  even  against  an  innocent  grantee. 
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4.  Property  given  by  an  intestate  by  way  of  advancement  to  an  heir,  is  con- 
sidered as  part  of  the  estate  so  far  as  regards  questions  of  distribution. 
The  rights  of  heirs  are  determined  and  computed  from  the  death  of  the 
ancestor. 

6.  In  all  actions  for  partition,  the  costs  of  the  proceedings  shall  be  paid  in  the 
first  instance  by  the  plaintiff,  bat  eventually  by  all  the  parties  in  proportion 
to  their  interests. 

Appeal  from  an  order  of  the  District  Co  art  entered  at  a  term 
held  in  and  for  the  county  of  Polk 

Hon.  T.  P.  Stevenson,  Presiding  Judge. 

Suit  in  equity  to  partition  certain  real  estate  of  which  one  New« 
ton  Lamb  died  seized.  Some  of  the  defendants  pleaded  certain  ad* 
vances  made  by  their  ancestor  to  the  plaintiffs  and  the  other  de« 
fendants,  and  they  asked  that  these  advancements  be  taken  into 
account  in  making  the  partition.  The  lower  court  found  that 
certain  advances  had  been  made,  and  passed  a  decree  accordingly. 
Plaintiffs  appealed     Modified  and  affirmed. 

jE  J.  Ooode  and  W,  0,  Harvison^  for  appellanta 
Dudley  &  Coffin  and  R  F.  MaricU^  for  appelleea 

Deemer,  J.— Newton  Lamb  died  intestate  on  the  21st  day  of 
April,  1892,  seized  of  the  property  in  controversy.  This  suit  is 
brought  to  partition  the  real  estate  among  the  children  and  heirs 
at  law  of  the  deceased  and  their  grantees.  Harriet  Garrett  and 
Florence  Maricle,  daughters,  and  Orrin  Lamb,  a  son,  claim  that 
the  other  children  each  received  twenty  acres  of  land  without  con- 
sideration from  their  father  during  bis  lifetime;  that  the  land  so 
received  by  each  of  them  would  now  be  worth,  if  in  the  condition 
when  given,  the  sura  of  $1,800;  and  that  the  same  should  be 
treated  as  an  advancement  in  distribution  of  his  estate.  It  is  ad- 
mitted that  in  March,  1871,  Lamb  conveyed  twenty  acres  of  land 
to  each  of  his  two  sons,  Casper  and  Henry,  and  that  the  considera- 
tion expressed  in  the  deeds  was  .$100  for  each  tract  It  is  also 
admitted  that  in  October,  1873,  he  conveyed  forty  acres  of  land  to 
his  son,  James  Lamb,  the  expressed  consideration  in  this  deed 
being  $800.    It  is  further  admitted  that  in  Mnrch,  1882,  he  deeded 
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to  his  son,  Ira  Lamb,  and  to  liis  daughter,  Fannie  Finch,  each, 
twenty  acres  of  land,  and  that  the  expressed  consideration  in  these 
deeds  was  $800  and  love  and  affection.  While  tbis  action  was 
pending,  W.  G.  Harvison  purchased  the  interests  of  Henry  and 
Casper  Lamb  in  the  estate  of  their  father,  and  joined  with  Fannie 
Finch,  whose  attorney  he  liad  theretofore  been,  in  this  suit  James 
Lamb  also  joined  as  plaintiff.  Of  the  defendants  named  none  ap- 
peared save  Mrs.  Garrett,  Mrs.  Maricle,  and  Orrin  Lamb,  and  these 
three  asked  that  the  several  conveyances  above  mentioned  be 
charged  to  each  of  the  children  who  received  them  as  advance- 
ments to  the  extent  of  $1,800  each,  and  that  the  land  be  consid- 
ered a  part  of  their  ancestor's  estate  in  the  division  and  distribu- 
tion of  the  property.  Plaintiffs  took  issue  with  the  defendants 
named  on  their  plea  of  advancements,  and  on  these  issues  the  case 
was  tried  in  the  court  below,  resulting  in  a  decree  finding  that 
these  conveyances  were  advancements,  and  that  the  parties  who 
received  them  should  be  ciiarged  with  $1,600  in  the  distribution 
of  the  estate.  The  court  below  further  ordered  that  tiie  costs 
should  be  paid  out  of  the  proceeds  arising  from  the  sale  ol  the 
property,  and  refused  to  allow  the  defendants  attorneys'  fees. 

Appellants'  first  contention  is  that  parol  evidence  is  not  admis- 
sible to  show  that  the  deeds  from  Lamb  to  his  children  were 
wholly  without  consideration,  and  they  rely  upon  the  well-known 
rule  that,  when  a  deed  expresses  a  consideration,  parol  evidence  ia 
not  admissible  to  prove  there  was  none  for  the  purpose  of  avoid- 
ing it  The  defect  in  the  argument  is  that  it  assumes  that  parol 
evidence  as  to  consideration  was  adduced  in  this  case  for  the  pur- 
pose of  avoiding  the  deeds.  No  such  thing  was  attempted.  Ap- 
pellees did  not  adduce  this  evidence  for  the  purpose  of  destroying 
these  deeds.  They  do  not  attempt  to  set  them  aside,  nor  do  they 
claim  that  they  are  invalid.  On  the  contrary,  they  insist  that  the 
deeds  are  valid,  but  they  claim  that  the  property  was  given  by 
way  of  advancement,  and  should  be  taken  into  account  in  dis- 
tributing the  estate.  This  is  quite  different  from  an  attack  upon 
the  deeds  themselves.  The  exact  question  here  presented  has 
never,  so  far  as  we  are  able  to  discover,  been  before  this  court 
But  the  undoubted  weight  of  autliority  sustains  the  admissibility 
of  such  evidence.     (See,    Hrux^e  v.    Shvip  [V:u].  4  S.  E.  692,  and 
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cases  cited ;  2  Devi.  Deeds,  §§  829,  830 ;  Meeker  v.  Meeker,  16 
Conn.  388 ;  1  Jones,  Real  Prop.  §§  295-301 ;  Browne,  Par.  Ev. 
289.)  Evidence  is  abundant  that  all  these  deeds,  except  the  one 
to  James  Lamb,  were  without  consideration,  and  were  intended 
either  as  gifts  or  advancements  to  the  grantees  named.  With  ref- 
erence to  the  deed  to  James  Lamb  it  clearly  appears  that  there  was 
no  consideration  for  twenty  acres  of  the  land  conveyed  to  hitn. 
Now,  the  rule  is  well  settled  in  this  state  that  a  voluntary  con- 
veyance  from  parent  to  child  is  presumed  to  be  an  advancement, 
and  the  burden  of  showing  that  it  is  not  is  upon  the  person  who 
claims  that  it  was  not  so  intended.  {Phillips  v.  Phillips,  90  Iowa, 
641,  58  N.  W.  879,  and  cases  cited.)  Appellants  have  not  met 
this  burden,  and  we  therefore  hold  that  each  of  these  conveyances, 
to  the  extent  of  twenty  acres,  was  an  advancement  to  the  grantees 
named. 

Appellant  Harvison  purchased  the  interest  of  Henry  and  Casper 
Lamb  in  and  to  the  estate  of  their  father  November  1,  1893,  more 
than  a  year  after  the  death  of  the  ancestor,  and  about  nine  montiis 
after  the  commencement  of  this  suit,  and  took  from  each  of 
them  a  deed  of  special  warranty  for  an  undivided  one-ninth  of  the 
premises;  the  deeds  reciting  tliat  it  was  the  intent  of  each  of  the 
grantors  to  convey  all  their  right,  title,  and  interest  in  and  to  the 
estate  of  their  deceased  father.  Harvisoti  claims  that,  as  purchaser 
of  the  interast  of  tliese  heirs,  his  estate  is  not  subject  to  oflfset  on 
account  of  these  advances.  We  need  not  consider  whether  Har- 
vison, as  an  innocent  purchaser  of  the  interest  of  these  heirs,  would 
have  any  other  or  greater  rights  than  his  grantors,  for  the  reason 
that  it  affirmatively  appears  that  he  had  notice  before  he  made  his 
purchase  that  the  heirs  were  claiming  advances  had  been  made  by 
tiie  common  ancestor  to  his  grantors.  Having  this  knowledge,  he 
cannot  be  deemed  an  innocent  purchaser  of  the  land. 
•  Further  claim  is  made  that  the  evidence  by  which  the  advances 
are  attempted  lo  be  proven  comes  from  witnesses  who  are  not  com- 
petent to  testify  by  reason  of  the  provisions  of  section  3639  of  the 
code.  The  testimony  of  some  of  appellees'  witnesses  with  refer- 
ence to  communications  from  and  transactions  with  their  father 
was  clearly  inadmissible,  but  enouofli  remains  which  is  confessedly 
competent  to  establish  the  alvancements  claimed.      Ira  Lamb, 
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Fannie  Finch,  Henry  Larnb,  iind  Casper  Lamb  each  admitted  that 
the  lands  conveyed  to  them  were  without  consideration,  and  all 
but  one  of  them  say  that  they  were  given  as  an  advancement 
Presumption  comes  to  the  aid  of  appellees  as  to  this  other,  and 
there  can  be  no  doubt  that  the  conveyances  to  these  parties  were 
intended  as  advancements,  without  reference  to  the  incom|:>etent 
testimony  admitted.  That  the  conveyance  to  James  Lamb  was 
intended  as  an  advancement  is  also  established  by  a  fair  prepon- 
derance of  the  competent  evidence.  It  is  said,  however,  that  dec- 
larations made  by  Henry  and  Casper  Lamb  in  disparagement  of 
their  title  are  not  admissible  as  against  Harvisou.  These  declara- 
tions, or  those  which  we  think  were  competent,  were  made  before 
their  conveyances  to  Harvison,  and  under  well  known  rules  they 
were  admissible.  (1  Greenl.  Ev,  seca  189,  109,  and  cases  cited; 
Hoss  V.  Hayncy  3  G.  Greene,  211 ;  Wilson  v.  Lish,  62  Iowa,  260, 
17  N.  W.  511 ;  Hurley  v.  Osier,  44  Iowa,  642  ;  Robinson  y.  Bobin- 
son,  22  id.  427.)  In  this  connection  it  must  be  remembered  that 
Harvison  is  not  a  good  faith  purchaser  from  these  parties  Their 
declarations,  while  they  iield  title  and  were  in  possession  of  the 
property,  are  clearly  admissibla 

Complaint  is  made  of  the  valuation  fixed  by  the  court  of  these 
advancements.  It  seems  that  it  valued  them  all  at  $1,600.  Appel- 
lants contend  that  they  should  not  be  considered  at  more  than  $800, 
for  the  reason  that  none  of  these  tracts  were  worth  more  than  that 
sum  at  the  time  the  conveyances  were  made,  and  for  the  further  rea- 
son that  the  father  intended  that  the  children  who  received  them 
should  be  charged  with  no  greater  sum.  This  whole  matter  is  regula- 
ted by  statute  (Code,  sea  2469),which  is  as  follows :  ''Property  given 
by  an  intestate  by  way  of  advancement  to  an  heir  shall  be  considered 
part  of  the  estate  so  far  as  regards  the  distribution  thereof,  and 
shall  be  taken  by  such  heir  towards  his  share  of  t)ie  estate  at 
what  it  would  now  be  worth  if  in  the  condition  in  which  it  was  so 
given  to  him."  Generally  speaking,  the  rights  of  heirs  are  deter- 
mined and  computed  from  the  death  of  the  ancestor,  and  the  word 
**  now,"  as  used  in  this  statute,  must  either  have  referred  to  that 
event  or  to  the  time  when  distribution  is  actually  mada  Looking 
to  the  whole  chapter  of  the  code  in  which  this  section  appears,  it 
seems  to  us  that  the  wonl  **  now  "  refers  to  the  time  of  the  distribu- 
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tion,  which  in  this  case  was  the  time  the  partition  suit  was  tried. 
To  interpret  the  word  to  mean  the  date  of  the  passage  of  the  act> 
aa  contended  for  by  appellants,  would  make  the  statute  inequita- 
ble and  unintelligible,  and  would  furnish  so  uncertain — and  we 
may  say  nonsensical — a  rule  to  be  applied  to  such  cases  that  we« 
cannot  adopt  it 

Appellants  further  contend  that  the  statute  means  that  advance 
ments  shall  be  valued  at  what  the  property  was  worth  at  the  time 
it  was  given  to  the  heir.  We  do  not  think  this  was  the  legislative 
intent.  If  it  was,  very  queer  language  was  selected  by  which  ta 
express  it,  for  the  statute  says  that  the  advancements  should  be 
considered  a  part  of  the  estate,  and  be  taken  by  the  heir  towarda 
his  share  of  the  estate  at  what  it  would  now  be  worth  if  in  the 
condition  in  which  it  was  so  given  to  him.  Tliis  gives  us  a  fair 
and  equitable  rule.  The  favored  heir  has  the  use  of  the  advance- 
ment from  the  time  it  is  given  until  distribution  without  chaise. 
He  is  preferred  above  the  other  heirs  to  this  extent,  and  the  law 
wisely  says  that,  as  su<jh  gift  is  made  to  the  heir  in  anticipation  of 
his  share  in  the  estate,  and  is  to  be  taken  into  account  in  making 
distribution,  it  shall  be  considered  a  part  of  the  estate,  and  taken 
by  such  heir  towards  his  share  at  what  it  would  now  be  worth  if  iix 
the  condition  in  which  it  was  when  given  to  him.  The  statute  is 
plain  and  unambiguous,  and  there  is  no  room  for  construction  ex- 
cept as  to  the  word  "  now,'*  and  the  context  clearly  indicates  to  na 
that  it  should  be  given  the  meaning  heretofore  affixed  to  it  The 
lower  court  fixed  the  value  of  these  advancements  at  $1,600. 
There  is  abundant  evidence  to  sustain  this  finding.  Indeed,  a 
greater  valuation  would  not  be  without  support;  but  we  leave  it 
as  fixed  by  the  lower  court,  believing  that  amount  to  be  equitable 
and  just 

There  is  no  evidence  in  the  case  to  sustain  Harvison's  claim  of 
estoppel. 

Appellees  filed  a  motion  to  retax  costs,  and  to  tax  attorney  a 
fees.  This  motion  was  overruled,  and  they  appeal  from  the  ruling. 
The  statute  provides  (McClain's  Code,  §  4532)  :  "  In  all  actions  for 
partition  of  real  estate  where  there  is  no  defense  made  no  greater 
attorney  fees  shall  be  allowed  by  the  court  to  be  taxed  for  and  as 
attorney  fees  in  such  action  for  partition  than  provided  in  section 
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2  liereoiV  Section  2  provides  the  amount  to  be  taxed.  We  have 
heretofore  held,  in  construing  these  sections,  that  attorney *s  fees 
should  not  be  taxed  in  cases  where  there  is  a  contest  {McClain  v. 
McClain^  52  Iowa,  272,  3  N.  W.  60;  Duncan  v.  Duncan,  63  Iowa, 
150,  18  N.  W,  858.)  As  there  was  a  contest  here,  the 
court  was  right  in  refusing  to  tax  such  fees.  As  to  the  other 
costs,  the  statute  (McClain^s  Code,  §  4531)  provides  that  all 
the  costs  of  the  proceedings  in  partition  shall  be  paid  in  the  first 
instance  by  the  plaintiflE,  but  eventually  by  all  the  parties  in  pro- 
portion to  their  interests,  "except  those  costs  which  are  created  by 
contests  above  provided  for."  The  contests  above  provided  for 
relate  to  issues  made  by  the  pleadings  with  reference  to  the  respect- 
ive interests  of  the  parties  ;  and  it  is  further  provided,  in  section 
4517  of  the  same  code,  tbat  "issues  may  thereupon  be  joined  and 
tried  between  any  of  the  contesting  parties,  the  question  of  cost  on 
such  issues  being  regulated  between  the  contestants  agreeably  to 
the  principles  applicable  to  other  cases."  The  appellees  in  this 
case  admitted  the  heirship  of  all  parties,  but  further  pleaded  ad- 
vancements made  to  appellants.  Appellants  denied  these  advance* 
ments,  and  on  this  issue  the  case  was  tried.  Appellees  succeeded, 
and,  applying  the  rule  applicable  to  other  cases,  it  follows  that  all 
costs  made  in  the  lower  court  after  the  filing  of  defendants'  answers 
should  have  been  taxed  to  them,  and  the  court  below  should  have 
so  ordered.  The  case  Duncan  v.  Duncan  {supra)  holds  that  issues 
such  as  are  here  presented  make  the  contest  referred  to  in  ihe 
statute. 

In  all  other  respects  the  decree  was  correct,  and  it  will  be  so 
modified  as  to  tax  all  costs  made  after  the  filing  of  defendants' 
answer  to  the  appellanta 

Modified  and  afiirmed. 
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In  re  Rogers'  Estate. 
Appeal  of  Jackson. 

(Supreme  Court  of  Pennsylyania,  Jan.  4,  1897;  179  Pa.  St.  609 ,  86  Atl.  Rep 

a40.] 

Devise— Rule  as  to  accumulations. 

1.  Where  the  purpose  of  a  gift  is  the  benefit  solely  of  the  donee  himself,  he 
can  claim  the  gift  without  applying  it  to  the  purpose,  and  that  it  is  con* 
ceived  whether  the  purpose  be  in  terms  obligatory  or  not. 

8.  A  devise  to  trustees  with  directions  to  accumulate  the  surplus  arising  from 
certain  rentals,  until  it  should  amount  to  $10,000,  where  it  was  to  remain 
with  interest  accumulated  for  the  purpose  of  erecting  a  certain  building 
provided  a  certain  public  improvement  was  made  by  a  municipal  corpora* 
tion  on  a  certain  lot  devised  to  testator's  grandchildren— is  not  void  aa 
offending  the  rule  against  perpetuities,  or  within  the  prohibitions  of  a 
Pennsylvania  statute  relating  to  accumulations. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a  term 
held  in  and  for  the  countj  of  Allegheny. 

Over,  Judga 

The  statement  and  opinion  of  Over,  J.,  were  as  follows: 

"  Statement. 

''John  Rogers  died,  testate,  on  the  12th  day  of  June,  1894. 
By  his  will,  dated  the  13th  of  December,  1892,  he  gave,  in  the 
third  item,  to  his  wife,  Johanna,  who  is  still  living,  an  annuity  of 
six  hundred  dollars  '  according  to  an  antenuptial  agreement,  some 
bank  stock,  and  the  homestead  for  life,  on  condition  that  she  share 
the  homestead  with  the  wife  and  children  of  my  son,  John  T.* 
The  following  is  a  copy  of  the  balance  of  the  will :  *  Item  7.  To 
my  daughter-in-law,  Sarah  F.  Rpgera,  I  give  four  hundred  dollars 
a  year  for  the  use  of  her  three  children  by  my  son  John,  payable 
quarterly  until  the  estate  is  divided,  when  this  sum  shall  be  can- 
celed.    I  also  give  her,  in  common  with  my    wife,  for  the  use  of 

herself  and  children,  the  use  of  my  house  and  furniture,  she  pay* 
Vol.  11—59 
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ing  a  part  of  the  expense&  Item  8.  To  my  grandson  Frank  C. 
Rogers  and  his  heirs  I  give,  at  my  wife's  death  or  marriage,  my 
house  and  lot  No.  142  Meyran  avenue,  city  of  Pittsburgh,  with 
the  furniture,  eta,  thereto  belonging.  I  also  give  him  my  burial 
lot  in  Calvary  Cemetery.  I  also  desire  him  to  be  continued  at 
college  until  he  graduates,  the  cost  ot  which  is  to  be  paid  out  of 
my  estate.  I  also  desire  that  he  shares  the  home  with  his  mother 
and  sisters,  if  they  desire  it  Item  9.  I  hereby  appoint  my  cousin 
James  R  Pearson,  and  my  sons-in-law,  James  H.  Flannery  and 
Albert  A.  Jackson,  my  executors  and  trustees  during  the  life  of 
ray  wife  and  until  the  final  settlement  of  my  estate,  to  carry  out 
all  my  instructions  expressed  herein.  (1)  I  desire  them  to  collect 
all  my  rents  or  moneys  that  may  be  due  me,  to  pay  all  my  debts^ 
taxes,  insurance,  annuities,  eta,  etc.,  keep  the  property  in  repair, 
after  which  the  net  surplus  rent  shall  be  deposited  at  interest 
until  it  amounts  to  ten  thousand  dollars,  where  it  shall  remain, 
and  the  annual  interest  added  thereto,  for  the  purpose  of  building 
a  four-story  brick  business  house  on  the  lot  now  occupied  by 
Peter  Cavaney  on  Fifth  avenue,  the  store  to  connect  with  No,  8 
Wylie  avenue,  and'  to  run  through  from  street  to  street  The 
building  and  improvements  are  not  to  be  made  until  it  is  finally 
settled  whether  the  **Hump"  is  to  be  cut  down  or  not  I  will 
leave  further  instructions  in  writing  for  their  guidance.  Item  10. 
When  all  the  above  instructions  are  carried  out,  I  desire  that, 
first,  my  wife's  annuities  shall  be  paid,  and  the  surplus  divided 
equally  between  my  daughters,  Hattie,  Lizzie,  and  my  daughter- 
in-law  Sadie,  for  the  use  of  herself  and  children  by  my  son,  John. 
The  four  hundred  dollars  bequeathed  to  her  in  item  7  to  be  can- 
celed on  her  receiving  the  above  dividends  Item  11.  At  my 
wife's  death,  if  the  house  on  Fifth  avenue  has  been  built,  and  the 
estate  free  from  debt,  then  the  final  distribution  shall  be  made  on 
the  basis  of  the  last  triennial  city  assessment  prior  to  my  death, 
the  total  valuation  of  my  Third  and  Fifth  avenue  property  shall 
be  added  together,  and  then  divided  by  three,  my  daughters 
Hattie  and  Lizzie,  paying  in  cash  to  the  children  of  my  son,  John, 
the  difference  of  the  value  of  the  property  96  Fifth  avenue  and 
the  property  given  to  them  on  the  "  Hump,"  in  the  Fifth  ward. 
Item  12.  To  my  daughter  Mrs.  Hattie  E.  Flannery  and  her  heirs 
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I  give  and  beqaeath  the  undivided  one-half  of  the  house  and 
lot  No.  96  Fifth  avenue,  Third  ward,  city  of  Pittsburgh ;  she 
paying  to  the  children  of  my  son,  John,  whatever  is  neces- 
sary to  equalize  the  difference  of  value  between  that  prop- 
erty and  that  in  the  Fifth  ward  given  to  them.  Item  13.  To  my 
daughter  Mrs.  Sarah  Elizabeth  Jackson  and  her  heirs  I  give  and 
bequeath  the  undivided  one-half  of  the  house  and  lot  No.  96  Fifth 
avenue,  Third  ward,  city  of  Pittsburgh ;  she  paying  to  the  chil- 
dren of  my  son,  John,  whatever  is  necessary  to  equalize  the  diflfer- 
ence  of  value  between  that  property  and  that  in  the  Fifth  ward 
given  to  them.  Item  14,  To  my  grandchildren,  Frank,  Mary, 
and  Katie  Rogers  (children  of  my  son,  John),  and  their  heirs,  I 
give  and  bequeath  the  two-story  house  and  lot  No.  8  Wylie 
avenue,  and  the  adjoining  one  on  Fifth  avenue,  Fifth  ward, 
city  of  Pittsburgh,  share  and  share  alike.  If  either  of  them 
shall  die  without  issue,  then  their  share  shall  be  divided 
equally  between  the  survivors.  I  hereby  appoint  their  mother, 
Surah  F.  Rogers,  their  guardian  until  the  youngest  is  of  age  (pro- 
vided she  does  not  marry  again).  I  advise  them  not  to  sell  this 
property,  for  it  will  become  very  valuable.  Pay  the  taxes,  and 
divide  the  net  rents  between  you.  Their  third  of  the  sale  of  the 
old  homestead,  which  I  gave  them  last  October,  is  invested  for 
them.  If  the  four  hundred  dollar  legacy  is  not  enough  for  them 
they  can  draw  the  interest,  but  it  will  be  better  for  them  if  they 
let  it  accumulate  till  they  are  settled  in  life,  when  each  one  can 
have  their  third.  I  also  give  them  the  money  to  be  paid  by  their 
auntb,  Mrs.  Hatiie  Flannery  and  Mr&  Sarah  E.  Jackson,  to  equal- 
ize the  value  of  their  share  of  my  estate.' 

'^  The  premises  devised  to  the  children  of  his  deceased  son,  John, 
in  the  14th  item,  are  the  same  referred  to  in  the  9th  item,  and 
are  :«ituate  on  Fifth  avenue,  opposite  the  courthouse.  The  title 
'  Hump,'  in  Pittsburgh  parlance,  designates  the  part  of  the  city  in 
its  vicinity.  On  the  14th  day  of  May,  1888,  ordinances  were  pre- 
sented in  councils  to  grade  the  streets  of  this  district,  action  upon 
which  was  indefinitely  postponed  November  12,  1888.  In  1891 
and  1892  the  question  was  discussed,  but  no  action  has  been  taken 
by  councils,  and  the  *  Hump'  has  not  been  graded  down.  The  tes- 
tator left  no  instructions  for  the  'guidance'  of  the  trustees  as  to 
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the  erection  of  the  building  on  the  lot  devised  to  his  grandcliildren. 
Their  ages  at  his  death  (June  12,  1894)  were  as  follows  :  Frank 
H.f  sixteen  ;  May,  fifteen  ;  and  Kate,  nine.  It  is  admitted  that,  if 
the  present  net  income  of  the  trust  estate  continues,  the  $10,000 
directed  to  be  accumulated  in  the  ninth  item  of  the  will  will  be 
accumulated  within  a  period  of  five  years  after  the  testator's  death. 
The  fund  for  distribution,  $3,178.87,  is  the  net  income  since  the 
death  of  the  testator,  after  the  payment  of  all  charges  and  annui- 
ties; and  it  is  conceded  that  it  should  be  distributed  either  to  the 
trustees,  under  the  ninth  item  of  the  will,  or  one-third  to  the  tes- 
tator's grandchildren,  and  one  third  to  each  of  his  daughters  (Mrs. 
Flannery  and  Mrs.  Jackson),  under  the  tenth  item. 

**  Opinion. 

"  It  is  contended  by  the  counsel  for  the  testator's  daughters  that 
there  is  no  express  gift  of  the  $10,000,  referred  to  in  the  ninth  item 
of  the  will ;  that  there  is  a  possibility  that  it  might  not  be  accumu- 
lated within  the  period  limited  by  the  statute  regulating  accumu- 
lations ;  that  the  gift  is  in  abeyance,  and  does  not  vest  until  it  is 
finally  settled,  *  whether  the  "Hump"  is  to  be  cut  down  or  not,' 
which  is  so  indefinite  as  to  be  obnoxious  to  the  rule  against  per- 
petuities; and  that,  therefore,  the  provisions  of  the  will  relating  to 
the  accumulation  of  the  fund  and  its  expenditure  are  void,  [t  is 
clear  that  after  the  testator's  widow,  the  children  of  his  deceased 
son,  John,  were  special  objects  of  his  bounty,  and  preferred  to  the 
other  beneficiaries.  He  provided  a  home  for  them  and  their 
mother  with  his  widow,  gave  them  annuities  whilst  the  fund  was 
accumulating,  and  made  no  provisions  for  his  daughters  during 
that  period.  The  value  of  the  lot  devised  to  them  and  of  the  one 
devised  to  the  children  were  to  be  equalized  upon  the  basis  of  the 
assessed  value  at  the  time  of  his  death,  by  the  payment  by  the 
daughters  to  them  of  sufficient  to  make  the  value  of  their  sharo 
one-third  of  the  whole.  In  addition  to  this,  it  was  his  manifest  in- 
tention that  the  value  of  tlieir  devise  should  be  increased  by  the 
expenditure  of  the  $10,000,  to  be  accumulated  from  the  income  of 
the  greater  part  of  his  estate,  in  erecting  a  building  upon  it  The 
question  is  whether  this  intention  is  to  be  defeated.  Whilst  the 
testator  did  not  use  apt  words,  yet  the  will  vests  the  legal  title  to 
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the  greater  part  of  his  estate  in  his  executors  for  the  purposes  spe- 
cified in  it.  Tlie  legal  title  to  the  fund  to  be  accumulated  was  then 
vested  in  them,  and  the  equitjible  title  in  the  testator's  grandchil- 
dren, for  whose  benefit  it  was  to  be  expended  in  the  improv- 
ment  of  the  lot  ilevised  to  them.  If  the  testator  had  devised 
the  real  estate  included  in  tlie  trust  directly  to  his  grandchildren, 
to  hold  until  the  net  rents  received  by  them,  after  the  payment 
of  the  fixed  charges,  amounted  to  $10,000,  with  remainder  at  that 
period  to  them  and  his  two  daughters,  subject  to  the  widow's  an- 
nuity, the  statute  regulating  accumulations  clearly  would  not  apply. 
This,  in  effect,  he  did ;  and  the  fact  tliat  he  vested  the  legal  title 
in  trustees,  with  directions  as  to  the  application  of  the  accumula- 
tions, is  immaterial.  It  was  a  present  beneficial  gift  of  the  income 
until  a  certain  sum  should  be  received.  In  discussing  the  ques- 
tion of  the  application  of  the  statute  to  such  cases  in  He  WahFs  Es- 
tote  (26  Wkly.  Notes  Cas.  249),  Judge  Penrose  said :  'In  all  cases, 
however,  the  first  inquiry  is,  how  far,  if  at  all,  has  the  will  under 
consideration  directed  or  indirectly  occasioned  an  acccumulation 
contrary  to  the  statute.  The  term  itself  implies  a  withholding  of  the 
income  for  the  purpose  of  creating  an  increased  and  constantly  in- 
creasing fund  for  distribution  ut  a  future  time;  and,  manifestly,  a 
present  beneficial  gift  of  income  until  a  certain  sum  shall  have  been 
received  by  the  donee  is  not  in  itself  forbidden  by  anything  in 
either  the  letter  or  spirit  of  the  act.  A  direction  to  apply  rents 
or  income  in  payment  of  a  specified  sum  to  a  designated  person 
is  no  more  a  direction  to  accumulate  than  a  gift  of  the  estate  until, 
out  of  the  rents,  the  donee  has  received  an  equivalent  amount 
would  be.  Such  a  direction  gives  to  the  legatee  a  vested  inter- 
est in  the  rents,  etc.,  as  they  arise ;  and,  if  there  be  coupled  with 
it  a  provision  for  accumulation  until  the  trustee  shall  have  enough 
to  pay  in  full,  the  only  person  having  the  right  to  complain  is  the 
legatee  himself, — the  person  who,  in  the  language  of  the  act, 
"  would  have  been  entitled  *  *  *  if  such  accumulation  had 
not  been  directed."  The  authorities  upon  this  subject  are  very 
fully  collected  and  commented  on  by  Mr.  Scott  in  his  admirable 
essay  on  Trusts  for  Accumulation  (§§  110,  111,  etc.  See, 
also,  Lewin,  Trusts,  ch.  7,  §  1,  pi.  12,  etc.;  Giay,  Perp.  §  671  et 
seq.)     Of  course,  if  the  person  so  entitled  chooses  to  waive  his 
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right  to  call  for  the  rents  as  received  by  the  trustee,  any  interest 
arising  from  tlieir  investment  follows  the  rents  themselves,  and 
belongs  to  him.' 

"  The  daughters  do  not  appear  to  be  interested  in  the  question 
raised,  in  regard  to  the  directions  as  to  the  use  of  the  fund  vio- 
lating the  rule  against  perpetuities ;  for,  if  they  are  impossible  or 
void  for  any  reason,  the  beneficiaries  will  take  the  fund.  (Jfc- 
Iniyre  v.  McTntyre,  128  Pa.  St  335, 16  Atl.  783  ;  Appeal  of  Oulins, 
20  Pa.  St  248.)  The  gift  in  the  ninth  item,  however,  seems  to 
be  either  a  devise  of  rents  amounting  to  ten  thousand  dollai-s,  or 
a  legacy  of  that  amount  for  a  particular  purpose.  In  1  Jarm. 
Wills  (367,  868  side  paging),  it  is  said :  *  Where  th^  purpose  of 
the  gift  is  the  benefit  solely  of  the  donee  himself,  he  can  claim  the 
gift  without  applying  it  to  the  purpose,  and  that  it  is  conceived 
whether  the  purpose  be  in  terms  obligatory  or  not'  *  Thus,  if  a 
sum  of  money  be  bequeathed  to  purchase  for  any  person  a  ring 
or  a  life  annuity,  or  a  house,  or  set  him  up  in  business,  or  for  his 
maintenance,  and  education,  or  to  bind  him  apprentice,  or  towards 
the  printing  of  a  book,  the  profits  on  which  are  to  be  for  his  bene- 
fit, the  l^atee  may  claim  the  money  without  applying  it,  or  bind- 
ing himself  to  apply  it,  to  the  specified  purpose ;  and  even  in 
spite  of  an  express  declaration  by  the  testator  that  he  shall  not  be 
permitted  to  receive  the  mone3\*  *  These  cases  rest  on  the  princi- 
ple that  the  court  will  not  compel  that  to  be  done  which  the  lega- 
tee may  undo  the  next  moment,  as  by  selling  the  thing  to  be 
purchased,  or  giving  up  the  business.'  This  principle  applies 
here,  for,  if  the  fund  be  expended  as  directed,  tlie  devisees,  if  of 
age,  could  at  once  sell  the  lot,  and  get  the  money ;  and  if  all 
would  not  join  in  a  sale,  each  could  sell  his  or  her  undivided 
interest  It  is  therefore  optional  with  the  testator's  grandchildren 
whether  they  will  take  the  money,  or  have  the  building  erected. 
It  follows  that  the  testator's  grandchildren  are  not  bound  by  the 
directions,  as  to  the  accumulation  and  expenditure  of  the  fund, 
and  if  of  full  age,  by  the  terms  of  the  will,  would  be  entitle<l,  after 
payment  of  the  fixed  charges,  to  the  rents  and  income  directed  to 
be  accumulated.  If,  then,  it  be  conceded  that  tlie  act  regulating 
accumulation  applies,  those  made  within  the  liniited  period  would 
be  good;  and,  as  the  fund  here  was  accumulated  within  that  pe- 
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liod,  it  mu8t|  in  any  view  of  the  case,  be  distributed  to  the  trustees 
under  the  ninth  item  of  the  wilL'^ 

W.  F.  McCook  and  Wm,  K  McQ%l\  for  appellant 

McQung  Jt  Evans^  for  appellees. 

Per  Curiam. — We  find  no  error  in  this  record  The  questions 
involved  appear  to  have  been  carefully  considered  and  rightly  de- 
cided by  the  court  below.  For  reasons  given  by  the  learned 
auditing  judge,  we  are  all  of  opinion  that  the  decree  should  not 
be  disturbed. 

Decree  affirmed,  and  appeal  dismissed,  at  appellant's  costs. 


Packer  e^  dL  vs.  Packer  et  al. 

[Supreme  Court  of  Pennsylvania.  Jan.  4,  1897;  179  Pa.  St.  S80,  86  Atl.  Rep. 

844.] 

Holographic  will — Validity. 

1.  A  holographic  paper  purporting  to  be  the  will  of  a  married  woman,  but 
invalid  at  the  time  of  its  execution,  for  want  of  witnesses,  cannot  operate 
as  a  will  merely  because  a  subsequent  legislative  enactment  passed  before 
her  death  dispenses  with  the  witnesses  to  such  an  instrument. 

8.  A  will  must  be  judged  of  by  the  law  as  it  stood  at  the  time  of  its  execution, 
and  not  at  the  time  of  the  death  of  the  testator. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a  term  held  in  and  for  the  county  of  Allegheny. 

William  H,  Sponsler,  for  appellant. 

A.  V.  D.  WcUtersojiy  A.  B.  Reid^  and  H.  A.  Miller,  for  appelleea 

Sterrett,  C.  J.  —  This  issue  devisavit  vel  non  between  the 
plaintiffs,  claiming  as  devisees  of  Electa  Packer,  who  died  in 
October,  1890,  and  the  defendants,  heirs  at  law  of  said  deceased, 
presents  the  single  question  of  law  whether  a  holograpliic  paper, 
purporting  to  be  the  will  of  a  married  woman,  but  invalid  at  the 
time  of  its  execution  for  want  of  witnesses,  Ls  validated  by  the  act 
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of  June  8,  1887,  dispensing  with  that  requirement  As  was  cor- 
rectly said  by  the  learned  trial  judge,  there  was  no  evidence  what- 
ever to  go  to  the  jury  on  the  question  whether  the  paper  was 
executed  in  the  presence  of  two  witnesses,  as  required  by  the  law 
as  it  was  prior  to  the  passage  of  tlie  act  of  1887;  and  hence  the 
paper  in  question  had  to  stand  or  fall  under  the  provisions  of  that 
act  As  recognized  by  this  court,  from  Afullen  v.  McKelvy  (5 
Watts,  899),  to  Camp  v.  Stark  (*81  Pa.  St  235),  the  rule  relating 
to  the  proper  execution  of  a  will  is  tiiat  it  "must  be  judged  of  by 
the  law  as  it  stood  at  the  time  of  its  execution,  and  not  at  the 
time  of  the  death  of  the  testator."  It  was  accordingly  held  ia 
Taylor  v,  Mitchell  (57  Pa.  St  209),  that  a  charitable  bequest  in  a 
will,  executed  with  a  single  witness,  prior  to  the  act  of  April  26, 
1855,  was  good  at  the  death  of  the  testator  after  that  date,  although 
that  act  required  two  subscribing  witnesses.  Speaking  for  tho 
court  in  that  case,  Mr.  Justice  Sharswood  said  :  "  When  a  testa- 
tor makes  a  will,  formally  executed  according  to  the  requirements 
of  the  law  existing  at  the  time  of  its  execution,  it  would  unjustly 
disappoint  his  right  of  disposition  to  apply  to  it  a  rule  subse- 
quently enacted,  though  before  his  death.  While  it  is  true  that 
everyone  is  supposed  to  know  the  law,  the  maxim  in  fact  is  in- 
applicable to  such  case;  for  he  would  have  an  equal  right  to  pre- 
sume that  no  law  would  affect  his  past  act,  and  rest  satisfied  in 
security  on  that  presumption.  *  *  *  It  is  true  that  every 
will  is  ambulatory  until  the  death  of  the  testator,  and  the  dis- 
position made  by  it  does  not  actually  take  effect  until  then.  Gen- 
eral words  ap[)ly  to  the  })roperty  of  which  the  testator  dies  pos- 
sessed, and  he  retains  the  power  of  revocation  as  long  as  he  lives* 
The  act  of  bequeathing  or  devising,  however,  takes  place  when 
the  will  is  executed,  though  to  go  into  effect  at  a  future  time.'* 
It  was  held  in  Mullock  v.  Soucier  (5  Watts  &  S.  198),  that  section 
10  of  the  act  of  April  8,  1888,  which  provides  that  real  estate  ac- 
quired by  a  testator  after  the  date  of  his  will  shall  pass  by  a  gen- 
eral devise,  does  not  apply  to  a  will  made  prior  to  its  passage.  In 
Kurtz  V.  Saylor  (20  Pa.  St  205),  it  was  decided  that  the  will  of  a 
married  woman,  invalid  for  want  of  authority  from  her  husband 
under  tiie  wills  act  of  1838,  was  not  validated  by  the  act  of  1848, 
passed  during  her  lifetime.     That  case  is  followed  in  Gable^s  ExWs 
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V.  Daxji)  (40  Pa.  St  217).  In  Cbmp  v.  SUirh  (*81  id.  235),  the 
principle  of  these  eases  was  applied  to  the  competency  of  witnesses 
to  a  will,  and  it  was  there  held  that  a  witness  incompetent  at  the 
execution  of  a  will  was  not  made  competent  by  the  enabling  act 
of  1869.  This  is  now  the  well-settled  rule  as  to  the  competency 
of  attesting  witnesses,  in  this  country  as  well  as  in  England.  (29 
Am.  &  Eng.  Enc.  Law,  238.) 

Applying  these  principles  to  the  case  at  bar,  it  is  very  evident 
that  the  rulings  of  the  learned  trial  judge  were  substantially  in 
accordance  therewith ;  and  there  appears  to  be  nothing  in  the 
record  that  would  justify  a  reversal  of  the  judgrneut.  In  Lane  a 
Appeal  (57  Conn.  182,  17  Atl.  926),  substantially  the  same  ques- 
tion was  decided  in  the  same  way,  largely  on  the  authority  of 
Taylor  v.  Mitckell  {supra),  Lawrence  v.  Ilebbard  (1  Bradf.  [Sur.] 
252),  and  Hamilton  v.  Flinn  (21  Tex.  7i3),  relied  on  by  the 
plaintiffs,  were  decided  upon  the  peculiar  wording  of  their  stat» 
utea     Neither  of  the  specifications  of  error  is  sustained. 

Judgment  affirmed. 

Note.— A  CELEBRATED  CASE  EXAMINED. 

Throughout  the  American  states  we  find  a  very  sturdy  prejudice  aga.n8t  any 
effort  to  clog  the  devolution  of  property  by  allowing  il  to  remain  for  an  indefi- 
nite period  absorbing  its  own  interest  by  steady  additions  to  the  principal^* 
compounding  interest,  in  other  words — until  the  fund  reaches  gigantic  propor« 
tions  before  its  distribution  among  the  heirs.  Very  generally,  as  we  have  said, 
legislation  has  placed  its  controlling  hand  upon  this  subject,  and  there  are  now 
spread  upon  our  statute  booics  many  laws  designed  to  place  some  reslraint 
upon  the  accumulation  of  property  after  the  death  of  its  first  owner.  Perhaps 
the  most  celebrated  case  in  modern  times,  that  has  directly  inspired  legislation 
of  this  character  and  exercised  a  wide  influence  upon  the  juridical  view  of  this 
subject  was  that  of  Thellusson  v.  Woodford  (4  Yes.  227). 

If  it  were  necessary  to  vindicate  the  wisdom  of  our  modern  legislation  on  the 
subject  of  *'  accumulations,"  we  have  only  to  refer  to  this  justly  celebrated 
case  as  furnishing  a  most  conclusive  argument.  Near  the  close  of  the  last 
century  one  Thellusson,  an  English  cutler,  accumulated  a  property  valued  at 
about  $8,000,000.  In  his  anxiety  to  be  regarded  as  the  progenitor  of  a  great 
ducal  house  he  made  a  will  in  strict  conformity  with  the  then  existing  law,  by 
which  the  immediate  claims  of  children  and  grandchildren  were  utterly 
ignored,  and  the  estate  placed  in  the  hands  of  trustees  for  investment,  with  di- 
rections that  it  should  be  allowed  to  accumulate  during  the  lives  of  all  of  his 
children,  and  also  durins:  the  lives  of  all  of  their  cliildren,  and  during  the  lifQ 
of  the  laRt  survivor  of  the  grandchildren— on  the  death  of  this  last  grandchild 
Vol.  11-60 
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the  property  with  its  accumulations  was  to  be  paid  over  to  the  eldest  male 
heir.  By  e^ery  ordinary  process  of  arithmetical  calculatioa  it  will  be  seeo  that 
starting  with  the  time  of  the  testator's  death,  1796,  and  continuing  down  to 
date,  the  fund  in  question  would  amount  to  considerably  over  (100,000,000. 
A  choice  consistory  of  the  ablest  barristers  in  Ck«at  Britain  contested  this  will 
through  nine  years  of  vehement  litigation.  But  the  House  of  Lords  was 
obliged  to  decide,  in  1805,  that  the  recitals  of  the  will  were  not  obnoxious  to 
the  rules  of  the  common  law,  and  that  this  pitiful  exhibit  of  sumptuous  vanity 
must  be  allowed  to  stand.  It  is  doubtful  if  the  entire  range  of  British  Juris- 
prudenoe  can  furnish  a  more  conchisive  commentary  upon  the  utter  imbecility 
t>f  common  law  provision.  The  courts  successfully  subdued  a  violent  and  im- 
prudent passion  for  overriding  the  idiotic  law,  and  it  was  the  merciful  mission 
t>f  the  case  to  inaugurate  some  drastic  legislation  that  has  since  prevented  the 
repetition  of  such  an  outrage.  In  this  country,  very  generally,  accumulations 
are  allowed  during  the  minority  of  one  or  more  persons  to  commence  with  the 
t;reation  of  the  estate  out  of  which  the  accumulation  is  to  spring,  and  to  e6d 
with  the  minority  of  the  persons  designated.  But  it  would  appear  that  tbere 
are  a  few  states  still  under  the  tyranny  of  the  common  law,  and  it  would  be 
highly  interesting  to  know  if,  nearly  a  century  after  the  passage  of  Thellusson's 
act  by  the  Engliidi  parliament,  such  an  outrageous  testam'entary  scheme  could 
be  successfully  developed  in  this  country. 


MoFFETT  VS.  Elmkndorp  et  al. 

tCourt  of  Appeals  of  New  York,  April  20.  1897;  152  N.  T.  475,  46  N.  E.  Rep. 

845.] 

Construction  op  will  —  Partition  —  Gifts  to  a  class — 

Rights  of  devisees. 

1.  Where  a  devise  was  to  eight  persons,  nomifiatim,  in  equal  sliares,  with  no 
words  necessarily  pointing  to  a  class,  the  devisees  take  distributlvely  as 
tenants  in  common,  and  the  words  **aunt"  and  "cousins"  may  be  re- 
garded as  merely  descriptive  of  the  persons  named  for  the  purpose  of  iden- 
tification. 

"2.  In  determining  who  are  the  legatees  named  by  the  testator,  where  the  gift  is 
to  a  class,  the  sole  inquiry  must  be  what  individuals  answer  the  descrip- 
tion?   And  who  is  it  that  constitute  the  class  indicated? 

6.  In  general,  where  all  persons  composing  a  certain  class  are  each  specifically 
named,  and  an  equal  distributive  share  given  to  each,  the  presumption  will 
be  indulged  that  they  are  to  Uke  in  their  individual  rather  than  in  their 
collective  capacity. 

4.  The  presumption  last  referred  to  may  be  rebutted  by  evidence  culled  from 
other  portions  of  the  will  which  clearly  indicate  a  contrary  intention. 
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6.  When  a  will  directs  a  certaia  fund  to  be  divided  among  indiWduala  by 
name,  share  and  share  alike,  the  rule  is  well  settled  that  the  interests  of 
those  dying  before  the  testator  are  deemed  to  have  lapsed. 

6.  Courts  attach  great  importance  to  the  designation  of  the  devisees  severally 

by  name,  and  to  a  provision  that  they  shall  share  the  gift  in  fixed  or  equal 
proportion.  And  when  an  equality  or  inequality  of  shares  is  prescribed  in 
express  words,  the  language  is  always  held  to  create  the  relation  of  Joint 
tenancy  or  tenancy  in  common. 

7.  When  the  devise  is  to  a  class  as  such  without  naming  the  individuals  or  pro' 

viding  that  each  shall  take  a  definite  share,  it  is  regarded  as  a  gift  to  a 
class,  and  only  those  surviving  the  tistator  are  allowed  to  take.  The  rule 
being  that  if  they  do  not  take  as  a  class  they  cannot  take  at  all. 

8.  In  the  construction  of  the  will,  conjectures  and  doubts  raised  by  considering 

detached  portions  of  the  will  should  be  disregarded. 

9.  A  will  speaks  from  the  death  of  the  testator;  and,  by  so  speaking,  lapsed 

legacies  should  be  ignored,  the  same  as  if  they  had  not  been  made. 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a  Gen- 
eral Term  held  in  and  for  the  drat  department. 

Action  by  Annie  Aletta  El  well  Moffett  against  Mary  S.  Elmen- 
dorf  and  others  for  partition.  From  a  judgment  of  the  General 
Term  (81  N.  Y.  Supp.  726)  affirming  a  judgment  on  the  report  of 
a  referee,  with  notice  of  intent  to  bring  up  for  review  an  order  of 
the  General  Term  affirming  an  interlocutory  judgment  made  at 
Special  Term,  six  defendants  appeal.     Affirmed. 

This  action  was  brought  for  the  partition  of  certain  lands  situate 
in  the  city  of  New  York,  of  which  Samuel  Bowne  Duryea  died 
seized  on  the  6th  of  June,  1892.  He  left  a  wife,  Mi^  Kate 
Duryea,  but  no  descendants,  having  never  had  any  children.  Ho 
also  left  two  brothers  of  the  half  blood  (children  of  the  same 
father),  Pierrepont  and  Harmanus  Duryea,  and  three  cousins  named 
King,  who  were  his  only  heirs  of  the  whole  blood  of  hii*  mother. 
His  estate  consisted  of  personal  property  worth  nearly  $100,000, 
and  many  different  parcels  of  real  estate,  worth  m  the  aofgreirnte 
about  $800,000.  On  the  18th  of  June,  1877,  he  made  his  last  wiil, 
the  first  and  second  clauses  of  which  are  as  follows,  viz.:  *^  First 
I  give  to  my  beloved  wife,  Kate  Duryea,  all  my  personal  property 
and  estate  not  herein  otherwise  bequeathed,  unless  in  the  contin- 
gency of  my  surviving  her,  or  of  her  and  my  decease  on  the  snTro 
day,  or  by  occasion  of  the  same  wreck  or  ca^nalty  proving  fatal  lo 
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doth,  and  in  that  case  I  bequeath  said  personal  estate  to  my  next 
of  kin.     The  provisions  of  this  will  in  favor  of  my  wife  are  made 
by  me,  and  are  to  be  accepted  by  her,  in  lieu  of  all  claims  of 
dower  in  my  real  estate,  or  any  portion  thereof.     Second.  Ail  my 
real  estate,  except  the  portions  thereof  hereinafter  otherwise  given 
or  disposed  of,  I  give  in  like  manner  to  my  said  wife,  if  I  leave  no 
issue;  but  if  I  leave  any  children,  living  or  after  born,  or  the  de- 
scendants of  any  deceased  child,  I  give  the  real  property  in  this 
clause  devised  to  my  wife  and  such  issue  in  equal  shares, — that  is, 
each  child,  the  representative  of  each  deceased  child,  as  a  class, 
and  my  wife,  are  severally  and  respectively,  to  take  equal  shares 
therein."  By  the  third,  fourth,  and  fifth  clauses,  he  made  provision 
for  his  father,  his  two  half-brothers,  and  his  aunt  Sarah  A.  Daryea. 
The  following  is  the  sixth  clause,  viz.:  "Sixth.  I  give  and  devise 
to  my  annt  Catherine  Elwell  and  my  cousins  Mary  S.  Elmendorf, 
John  D.  Elwell,  Joseph  S.  Elwell,  Cornelius  A.  Elwell,  Annie  A. 
Elwell,  James  H.  Elwell,  and  Sarah  E.  Elwell  (each  to  take  an 
equal   share  therein),  my  lots  on  the  southerly  side  of   Sixtieth 
street,  between  First  avenue  and  Avenue  A,  in  the  city  of  New 
York ,  also,  my  lots  on  the  southerly  side  of   Sixty-first  street, 
between  First  avenue  and  Avenue  A,  in  the  city  of  New  York  ; 
also,  my  lots  and  premises  now  or  heretofore  known  as  'No.  276 
Mott  street,'  in  the  city  of  New  York,  and  also  my  house  and  lot 
now  or  heretofore  known  as  *  No.  143  Mercer  street,'  in  the  city  of 
New  York.'     By  the  seventh  clause  he  directed  his  executors  to 
sell  certain  lands  and  divide  the  proceeds  equally  between  nine 
religious,  charitable,  and  benevolent  corporations,  and  provided 
that  if  **any  of  such  legatees  shall  have  ceased  to  exist,  or  shall  be 
unable  to  take  in  whole  or  in  part,  or  if,  for  any  cause,  the  be- 
quests to  one  or  more  of  them  shall  fail  to  be  effectual,  either  in 
whole  or  in  part,  the  sum  or  sums  bequeathed  to  them,  respectively, 
sliall  to  that  extent  be  divided  equally  among  those  competent 
to  take,  and  as  to  whom  no  such  impediment  exists.''   The  eighth 
clause  is  in  these  words,  viz.:    "  Eighth.  I  give  to  my  issue,  if  any 
me  surviving,  or,  if  I  leave  no  such  issue,  then  to  the  Brooklyn 
Children's  Aid  Society  of  the  city  of  Brooklyn,  all  my  lots  situate 
on  Clinton   street,  Bush   street,  Leonard   street,  Grinnele  street, 
Richard  street,  Sullivan  street,  Walcott  street,  and  King  street,  all 
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situate  in  the  Twelfth  ward  of  the  city  of  Brooklyn,  as  the  wards 
are  now  numbered."  By  the  ninth  clause  he  gave  to  Thomas 
Cumberson,  designated  as  his  "  faithful  friend/'  the  sum  of  $5,000, 
and  to  each  of  his  servants  $200.  The  tenth  clause  is  as  follows, 
viz.:  "  Tenth.  All  the  residue  of  my  real  estate,  if  any  there 
prove  to  be,  I  give  and  devise  to  those  who  may  be  my  heirs  at 
law  at  the  time  of  my  decease,  and  in  the  same  proportion  in  which 
they  would  have  taken  if,  as  to  such  residue,  I  should  have  died 
intestate."  By  the  eleventh  clause  he  appointed  six  executors, 
provided  for  their  compensation,  and  gave  them  certain  directions 
in  relation  to  the  management  of  his  estate ;  and  by  the  twelfth 
and  last  clause  he  revoked  all  other  wills  by  him  made.  About 
one-half  only  of  his  real  estate  was  specifically  devised.  His  debts, 
together  with  the  expenses  of  administration,  amounted  to  about 
$30,000.  Two  of  the  devisees  named  in  the  sixth  clause  died  be* 
fore  the  testator;  Catherine  Elwell  on  the  11th  of  December,  1877, 
and  Cornelius  R.  Elwell  in  December,  1887.  After  the  death  of 
the  said  Catherine,  but  before  the  death  of  the  said  Cornelius,  the 
testator  made  a  codicil,  dated  June  2,  1887,  whereby  he  revoked 
the  eighth  clause  of  his  will,  so  far  as  it  related  to  the  Brooklyn 
Children's  Aid  Society,  but  made  no  further  disposition  of  the 
lands  devised  by  that  clause.  The  codicil  also  contained  the  fol- 
lowing provisions,  viz.:  "IL  I  hereby  request  my  said  wife  to 
pay,  so  long  ns  she  lives,  the  sum  of  five  hundred  ($500)  dollars 
annually  to  the  Tree-Planting  and  Fountain  Society  of  the  city  of 
Brooklyn,  New  York.  IIL  I  give  and  bequeath  to  the  Long  Island 
Historical  Society  my  library  and  manuscripts.  IV.  I  hereby 
direct  that  my  remains  be  buried  in  the  Bowne  plot,  in  the  Green* 
wood  Cemetery  ;  that  my  said  wife  have  full  charge  over  said  plot, 
as  to  all  mattei's  and  directiona  V.  I  hereby  give  and  bequeath  to 
the  Greenwood  Cemetery  the  sum  of  two  thousand  ($2,000)  dollars, 
to  be  retained  by  it  in  trust  to  receive  the  income  thereof  ami  ap- 
ply the  same  to  the  care  and  maintenance  of  said  plot"  The  library 
and  manuscripts  tlms  given  to  the  Long  Island  Historical  Society 
were  worth  about  $20,000.  The  will  and  codicil  were  admitted  to  pro- 
bate  in  June,  1892,  and  again  in  May,  1893,  and  subsequently  Mrs. 
Durvea  filed  a  release  of  her  dower. 
Further  facts  appear  in  the  opinion. 
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James  W.  Qercard^  Jr.^  for  appellaats  Pierrepont  and  Hannanas 
Darjea, 

Charles    R    Westbrook    and    JEhistace    Omway^  for    appellant 
ElwelL 

Edward  W.  DUmars^  for  appellants  King. 

James  O.  Flanders^  for  respondent  Kate  Daryea. 

Vann,  J.  (after  stating  the  facts). — The  plaintiff,  who  is  one 
of  the  devisees  named  in  the  sixth  clause  of  tlie  will,  seeks  to  par- 
tition the  lands  devised  thereby,  except  such  parts  thereof  as  Were 
sold  by  the  testator  in  his  lifetime.     Her  right  to  partition  is  not 
disputed,  and  it  is  conceded  that  each  of  the  six  surviving  devisees 
mentioned  in  said  clause  has  title  to  an  undivided  eighth  of  the 
premises  in  question.     The  contest  arises  over  the  undivided  two- 
eighths  devised  to  Catherine  and  Cornelius  R  Elwell,  which  are 
claimed  by  various  parties  upon  the  following  grounds:  Mrs.' Kate 
Duryea,  the  widow,  claims  that  the  gifts  to  those  decedents  lapsed 
because  they  died  before  the  testator,  and  that  she  takes  the  estate 
represented  by  such  devisees  as  residuary  legatee,  under  the  sec- 
ond clause  of  the  will.    The  defendants  Pierrepont  and  Harmanus 
Duryea  claim  that,  as  brothers  of  the  half  blood,  they  are  the  sole 
heirs  at  law  of  the  testator,  and  that,  the  devises  having  lapsed, 
they  take  as   residuary   devisees,  under  the  tenth   clausa     Tiie 
defendants  King  also  claim  under  the  tenth  clause,  but  upon  the 
ground  that,  as  cousins  of  the  whole  blood  of  the  mother,  they  are 
the  heirs  at  law  as  to  seven-eighths  of  the  estate  covered  by  the 
devise  alleged  to  have  lapsed,  because  that  proportion  of  the  prop- 
erty in  question  came  to  the  testator  by  devise,  under  the  wills  of 
maternal  ancestors,  and  that  Pierrepont  and  Harmanus  Duryea 
are  not  of  tiie  blood  of  those  ancestors.      The  defendant  John  D. 
Elwell  claims  that  the  gift  in  the  sixth  clause  was  to  the  devisees 
therein  named  as  a  class,  and  that  the  survivors,  of  whom  he  is 
one,  take  the  whole. 

It  will  be  convenient  to  first  consider  whether  the  shares  in 
question  passed  to  the  devisees  of  the  sixth  clause  as  a  class,  with 
the  right  of  survivorahip,  or,  lapsing,  fell  into  the  residuum^  and 
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passed  under  one  of  the  residoary  clausea  The  answer  to  this 
question  depends  on  the  intention  of  the  testator,  which  is  to  be 
learned  from  reading  the  whole  will,  aided,  if  there  is  any  am- 
biguity, by  a  reference  to  such  extrinsic  facts  as  were  known  to 
the  testator  when  he  executed  it.  The  mode  of  the  gift  is  to  "my 
aunt,"  giving  her  full  name,  and  to  "  my  cousins,"  giving  the  full 
name  of  each,  and  adding,  "each  to  take  an  equal  share  therein.'^ 
Thus,  we  have  a  devise  to  eight  persons,  each  designated  by 
name,  with  nothing  on  the  face  of  the  will  to  indicate  that  they 
compose  a  class,  or  even  that  they  are  members  of  the  same  family ,^ 
although  it  appears  from  evidence  outside  of  the  will  that  they 
constituted  the  Elwell  family,  consisting  of  a  mother  and  her  sevea 
children.  Tlie  words  "aunt"  and  "cousins,"  as  thus  used,  may 
properly  be  regarded  as  merely  descriptive  of  the  persons  named,  for 
the  purpose  of  identification,  and  not  as  indicating  a  class.  There 
is  no  reference  in  any  other  portion  of  the  will  either  to  the  devis- 
ees of  the  sixth  clause,  or  to  the  estate  devised  therein.  There  ia 
no  double  description,  both  by  individual  names  and  as  a  class,  nor 
a  gift  to  a  body  of  persons,  uncertain  in  number,  collective/y  de^ 
scribed.  The  devise  was  to  eight  persons,  nominatim^  in  equal 
shares,  with  no  words  necessarily  pointing  to  a  clasa  There  ia 
nothing  in  the  rest  of  the  will  that  bears  upon  the  intention  of  the 
testator  as  to  the  point  under  consideration,  aside  from  the  residu-' 
arv  clauses  which  prevent  partial  intestacy,  except  that  it  appeara 
when  he  wished  to  give  to  a  class,  as  he  did  in  the  second  clause, 
or  to  provide  against  a  lapse,  as  he  did  in  the  seventh  clause,  he 
made  his  meaning  clear  beyond  a  doubt  by  the  use  of  express, 
terma  The  designation  of  the  devisees  by  giving  the  full  name 
of  each  constituted  them  ^^persomB  designatce,'^  as  those  words  are 
known  in  the  law.  There  was  no  perfect  devise  except  to  the 
devisees  by  name.  Omitting  the  names,  the  gift  would  fail  for  un- 
certainty, as  the  te<!tator  had  more  than  one  aunt  and  more  than 
seven  cousina  "In  a  gift  to  a  class,  you  look  to  the  description,  and 
inquire  what  individuals  answer  to  it  and  those  who  do  answer  ta 
it  are  the  legatees  described."  (18  Am.  k  Eng.  Ena  Law,  61.) 
While  the  mere  fact  that  part  of  the  persons  composing  a  class  are 
named  is  not  controlling,  when  all  are  named,  each  by  his  or  her 
name  in  full,  and  an  equal  share  is  given  to  each,  the  presumptioa 
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is  that  they  are  to  take  in  their  individual,  and  not  in  their  collect- 
ive, capacity,  although  this  may  be  rebutted  by  other  parts  of  the 
will  s'aowing  a  different  intention,  which,  as  we  have  seen,  does 
not  appear  in  the  will  in  question.  (8  Jarm.  Wills,  8 ;  Woerner, 
AnL  Adm.  sec.  434.)  As  was  said  by  Judge  Comstock  in  Savage  v, 
Burnham  (17  N.  Y.  561,  575):  "  When  a  will  directs  an  aggre- 
gate fund  to  be  divided  amongst  individuals  by  name,  share  and' 
share  alike,  the  rule  seems  to  be  well  settled  that  the  interests  of 
those  dying  before  the  testator  are  deemed  to  have  lapsed."  The 
courts  invariably  attach  great  importance  to  the  designation  of  the 
devisees  severally  by  name,  and  to  a  provision  that  they  shall 
share  the  gift  in  fixed  and  definite  proportions.  To  quote  Judge 
Comstock  again:  "When  an  equality  or  inequality  of  shares  is 
prescribed  in  express  words,  the  language  was  always  held  to 
create  "  the  relation  of  tenants  in  common.  {Downing  v.  Marshall^ 
28  N.  Y.  866,  373.)  When  it  so  happens  that  the  devise  is  to  a 
class,  as  such,  without  naming  the  individuals,  or  providing  that 
each  shall  take  a  definite  share,  as  was  the  case  in  Magaw  v.  Field 
(48  N.  Y.  668),  where  the  gift  was  "  to  the  children  of  Van  Brund 
Magaw,"  it  is  held  a  gift  to  a  class,  and  that  only  the  survivors 
taka  Necessarily,  where  the  devisees  are  described  as  a  class 
only,  their  names  not  being  mentioned,  and  there  is  nothing  to 
indicate  a  gift  to  individuals,  the  gift  is  to  a  class,  as  such,  and 
not  to  particular  persons  who  may  compose  a  class.  If  they  did 
not  take  as  a  class,  they  could  not  take  at  all.  In  Hoppock  y. 
Tucker  (59  N.  Y.  202),  the  devise  was  to  three  persons  by  name, 
and  as  "the  children  of  ray  deceased  daughter  Ann  Maria.''  The 
court,  through  Chief  Judge  Church,  said  :  "  It  must  be  conceded 
that  the  clause,  as  it  is  written,  with  its  double  description,  free 
from  the  influence  or  control  of  other  portions  of  the  will,  would, 
according  to  the  adjudicated  cases,  be  construed  as  a  personal  leg- 
acy to  each  child.  {Ashling  v.  Knowles,  3  Drew.  593 ;  Viner  v. 
Francis^  2  Cox,  Ch.  190 ;  Denn  v.  Oashin^  Cowp.  657 ;  Bain  v. 
Lescher,  11  Sim.  397.)  The  law  infers  this  intent  from  the  speci* 
iication  of  names,  and  regards  the  descriptive  portion  of  the  clause 
as  intended  for  identification."  The  court  concluded,  however, 
wholly  from  other  and  quite  significant  language  used  in  a  diflfer- 
ent  part  of  the  will  then  under  consideration,  that  the  devisees 
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took  as  a  class,  the  intention  of  the  testator  to  that  effect  plainly 
Appearing.  In  Be  Wells  (113  N.  Y.  396,  21  N.  E.  137),  the*devise 
was  of  ^'  one-eiglitb  part  to  each  of  five  persons  named,  and  one- 
-eighth  part  to  the  children  of  three  other  persons,  *  *  *  <  to 
have  and  to  hold  the  same  to  them,  their  heirs  and  assigns  for* 
€ver.' "  Four  of  the  devisees  having  died  before  the  testator,  it 
was  held  that  the  devise  to  them  lapsed.  In  Re  Kimberb/s  Estate 
(150  N.  Y.  90,  44  N.  K  945),  where  the  gift  was  "  unto  my  three 
sisters,  Mary,  Annie,  and  Louisa,''  the  court  held  that  it  was  not 
to  them  as  joint  tenants,  nor  as  a  class,  but  as  tenants  in  common, 
and,  as  one  of  the  three  died  before  the  testator,  that  her  devise 
lapsed,  although  the  result  was  partial  intestacy.  The  court  based 
its  conclusion  upon  the  ground  that  the  number  of  the  donees  was 
<;ertain,  and  the  share  each  was  to  receive  was  also  certain,  and  in 
no  way  dependent  for  its  amount  upon  the  number  who  might 
survive.  We  find  no  precedent  of  this  court  authorizing  the  con- 
clusion that  the  devisees  of  the  sixth  clause  took  as  a  clasa  We 
tliink  that  by  naming  the  devisees,  and  giving  an  equal  share  to 
each,  without  the  use  of  any  word  applying  strictly  to  a  class,  or 
anything  requiring  a  class  to  satisfy  the  scheme  of  the  will,  the 
testator  intended  to  make  the  beneficiaries  of  that  clause  tenants 
in  common,  and  that  they  should  take  distributively,  and  not  col- 
lectively. The  lapsed  devises  went  into  the  residue,  as  the  com- 
mon law  rule  to  the  contrary  has  been  done  away  with  by  statute, 
and  there  is  no  longer  any  difference  as  to  the  operation  of  a  residu- 
ary clause  between  lapsed  devises  jmd  lapsed  legacies.  {Oruikshank 
V.  Home  for  the  Fhiendless,  118  N.  Y.  337,  853,  21  N.  R  64;  2 
Eev.  St  67,  §  5.) 

The  discussion  is  now  narrowed  to  the  residuarv  devisees,  but 
it  is  not  easy  to  determine  under  what  residuary  clause  the  lapsed 
devises  passed.  It  is  clear  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  portion  of  his  property,  either  real  or  personal, 
for  there  are  three  residuary  clauses  in  his  will.  The  first  is  un- 
important, as  it  relates  to  personal  property  only,  except  as  it 
shows  unusual  care  to  provide  against  every  possible  contingency 
that  the  uncertainty  of  life  might  bring,  and  to  protecc  his  estate 
from  partial  intestacy,  no  matter  what  might  happen.     Having  his 

wife  first  in  mind,  he  gave  all  his  personal  estate  to  her,  if  she 
Vol.  n— 81 
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should  survive  him ;  but  if  he  proved  the  survivor,  or  if  they  both 
died  on  the  same  day,  or  by  reason  of  the  same  casualty,  he  gave 
it  to  his  next  of  kin.  The  second  and  third  residuary  clauses, 
relating  exclusively  to  real  estate,  appear  in  the  second  and  tentli 
paragraphs  of  the  will.  By  the  former,  which  may  be  termed  the 
** special  residuary  clause,"  he  continued  to  favor  his  wife  ;  for  he 
gave  her  all  his  real  est:ite,  not  otherwise  given,  unless  he  should 
leave  descendants,  and  in  that  event  he  gave  all  to  her  and  to 
them.  He  did  not,  however,  by  this  clause,  which  disposed  of 
more  property  than  any  other  paragraph  in  his  will,  provide 
against  contingencies  involving  partial  intestacy  with  the  same 
care  that  he  showed  in  disposing  of  his  personal  property,  for  he 
failed  to  direct  where  the  residuum  of  his  real  estate  should  go  in 
case  he  survived  his  wife  and  died  without  descendants.  There 
was  another  contingency  left  unprovided  for,  and  that  was  the 
possibility  that  his  wife  might  not  accept  the  provisions  of  his 
will  in  lieu  of  dower,  as  he  had  previously  required.  As  his  prop- 
erty consisted  mainly  of  real  estate,  this  was  of  much  inipoitance, 
and  was  not  likely  to  be  overlooked  in  a  will  drawn  with  the  care 
and  foresight  of  the  one  under  consideration.  By  the  tenth  clause, 
however,  which  is  a  general  residuary  clause  relating  to  real  prop- 
erty, he  provided  against  both  of  these  contingencies,  and  thereby 
shut  oat  the  last  possibility  of  partial  intestacy.  He  evidently  re- 
garded it  as  a  safety  clause,  and  adopted  it  to  provide  against  re- 
mote contingencies.  That  he  did  not  expect  any  residuum  for  this 
paragraph  to  act  upon  is  indicated  by  his  expression,  ^Mfany  there 
prove  to  be,"  referring  to  real  estate.  The  gift  "  to  those  who  may 
be  my  heirs  at  law  at  the  time  of  my  decease"  indicates  that  he 
thought  he  was  dealing  with  possibilities,  rather  than  probabilities, 
and  thus  supports  the  theory  of  a  safety  clause.  Apparently,  he  did 
not  expect  that  anything  would  pass  by  the  tenth  clause,  but  inserted 
it  from  abundant  caution,  in  orxler  to  provide  for  an  improbable 
contingency.  The  covlicil  throws  little  light  on  the  question  before 
us.  Although  it  was  executed  after  the  death  of  at  least  one  of  his 
devisees,  and  it  revoked  the  contingent  devise  of  a  large  amount 
of  real  estate  in  the  eighth  clause,  still  he  did  not  direct  to  whom 
the  gifts  thus  affected  should  go,  except  as  he  had  already  directed 
in  the  residuary  clauses  of  his  will     The  fact  that  he  made  no 
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farther  disposition  of  the  subjeot  matter  simply  shows  that  he  was 
satisfied  with  the  way  it  would  go  under  the  general  provisions  of 
liis  will  As  the  codicil  gave  to  strangers  about  one-fourth  of  the 
personal  property  bequeathed  by  the  will  to  his  wife,  it  is  reason- 
able to  believe  that  he  intended  to  make  it  up  to  her  by  allowing 
her  to  take  the  addition  to  the  real  estate  not  specifically  disposed 
of.  Provisions  for  the  benefit  of  a  wife  should  be  construed  liber- 
ally in  her  favor.  It  is  clear  that  he  did  not  intend  by  the  tenth 
clause  to  revoke  the  prior  devise  to  his  wife,  as  that  would  be  hos- 
tile to  his  general  purpose,  and  would  render  the  provisions  for 
her  of  less  value  than  her  rights  under  the  statuta  {Stimson  v. 
Vroman,  99  K  Y.  74,  80,  1  N.  E.  147 ;  TTiurber  v.  Chambers,  66 
N.  Y.  42,  48,)  This  could  be  done  only  by  express  words,  or  by 
clear  and  undoubted  implication.  {Freeman  v.  Chit,  96  N.  Y. 
68,  68 ;  Rosfboom  v.  Boseboom,  81  id.  356 ;  Brisiow  v.  Masefield, 
52  Law  J.  Oh.  27.)  If  the  lapsed  devises  had  been  expressly  re- 
voked, it  would  hardly  be  contended  that  they  fell  into  the  tenth 
clause.  Why  should  it  be  so  held,  under  the  facts  as  they  exist, 
since  the  dominant  purpose  of  the  testator  was  to  take  care  of  his 
wife  7  His  first  thought  was  of  her,  and  his  intention  to  take  from 
her  and  give  to  remote  relatives,  whom  he  could  not  mention  by 
name,  should  plainly  appear,  or  the  theory  rejected  as  untenable. 
It  is  not  enough  to  simply  raise  doubts  by  considering  detached 
parts  of  the  will  by  themselves,  provided  the  general  purpose  of 
the  instrument,  as  a  whole,  points  in  the  opposite  direction.  Spe- 
cial reliance  is  made  by  those  appellants  whose  claims  are  now 
under  consideration  upon  the  gift  by  the  second  clause  of  all  his 
real  estate,  ^'except  the  portions  thereof  hereinafter  otherwise  given 
or  disposed  of  *  *  *  in  like  manner  to  my  said  wifa"  It  is 
insisted  that  he  thus  imported  into  the  second  clause,  and  applied 
to  the  real  estate,  the  contingencies  applied  in  the  first  clause  to 
personal  property.  It  is  improbable,  however,  that,  in  a  will  so 
carefully  drawn,  such  a  loose  and  ambiguous  method  would  have 
been  adopted  simply  to  avoid  repeating  a  few  words ;  and  mani- 
festly the  gift  in  the  second  clause  was  not  made  *'  in  like  manner  " 
to  that  in  the  first,  for  the  conditions  and  terms  of  the  gift  are 
utterly  different,  even  if  the  imported  words  are  inserted.  The 
devise  "in  like  manner*'  refers  to  the  gift  to  the  wife,  and  may 
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have  been  used  in  the  sense  of  **also/'  to  indicate  a  gift  to  her  in 
addition  to  that  made  by  the  preceding  clause,  or  it  may  have  been 
used  to  refer  to  the  basis  of  the  gift,  in  that  it  was  to  be  accepted 
in  lieu  of  dower,  the  same  as  the  bequest  of  the  personal  property. 
So  the  g  ift  of  all  but  certain  excepted  portions  "  otherwise  given 
and  disposed  of "  may  refer  to  gifts  effectually  made,  as  distin- 
guished from  those  which  might  lapse.  By  general  rule,  the  will 
speaks  from  the  death  of  the  testator,  and,  as  to  the  second  and 
tenth  clauses,  this  is  necessarily  the  result,  at  least  in  part,  inde- 
pendent of  the  rule;  for  until  that  time  it  could  not  be  known 
whether  he  would  leave  any  children  or  not,  or  who  would  be  his 
**  heirs  at  law."  Speaking  as  of  that  date,  lapsed  legacies  would 
be  ignored,  the  same  as  if  they  had  not  been  made.  Moreover,  a 
gift  of  "all  other  land,"  or  of  **all  land  not  hereinbefore  devised," 
is  regarded  as  a  devise  of  the  residue,  and  not  as  indicating  an  in- 
tention "  to  exclude  lapsed  specific  gifts."  {Oogstvell  v.  Armstrong^ 
2  Kay  &  J.  227 ;  Oreen  v.  Dunny  20  Beav.  6 ;  Oulsha  v.  Cheese, 
7  Hare,  236 ;  Carter  v.  Haswell,  26  Law  J.  Ch.  676 ;  Burtxm  v. 
Newhery,  1  Ch.  Div.  241;  Roberts  v.  Cooke,  16  Ves.  451.)  While 
the  arguments  of  the  learned  counsel  for  the  appellants  founded 
on  the  tenth  clause  and  parts  of  the  second  have  caused  us  to  hesi- 
tate before  pronouncing  judgment,  we  think  that  the  general  par- 
pose  of  the  will,  as  indicated  by  the  analysis  already  made,  should 
control.  The  second  and  tenth  clauses  are  not  necessarilv  incon- 
sistent ;  for  if  the  former  is  construed  as  a  special  residuary  clause, 
to  be  operative  unless  the  widow  should  die  first,  or  should  refuse 
to  accept  the  provisions  of  the  will  in  lieu  of  dower,  and  the  latter 
as  a  general  residuary  clause,  to  be  operative  in  case  either  of  said 
contingencies  should  happen,  there  is  no  inconsistency,  and  every 
part  of  the  will  speaks,  aud  is  given  its  apparent  function.  This 
impresses  us  as  more  reasonable  and  probable,  in  view  of  all  the 
facts,  than  to  suppose  that  the  testator  was  trying  to  provide  for 
lapsed  legacies  which  would  render  the  said  clauses  inconsistent 
Seeking  to  gather  the  intention  of  the  testator  from  the  entire  will, 
as  republished  in  the  codicil,  and  carefully  studying  his  main  de- 
sign, based  on  the  natural  import  of  the  words  used  by  him,  we 
think  that  the  nearest  approach  to  his  actual  purpose  that  can  be 
made  is  to  adjudge  that  he  intended  bis  "  beloved  wife,  Kate 
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Duryea,"  should  be  his  sole  residuary  devisee,  unless  he  should 
survive  her,  or  she  should  insist  upon  her  statutory  rights.     The 
judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 
Judgment  affirmed. 

NoTB.—WILL  SPEAKS  PROM  THE  TIME  OP  TESTATOR'S  DEATH. 

The  general  rule  is  that  a  will  is  held  to  speak  from  the  death  of  the  testator. 
To  this  there  is,  however,  the  limitation  that  when  language  is  used  which 
repels  the  presumption,  it  is  otherwise,  and  in  determining  that  question  the 
entire  will  must  be  considered  with  the  specific  language  employed  in  the  clause 
being  construed,  to  find  the  true  intent  of  the  testator.  Particular  expressions 
will  not  control  where  the  whole  tenor  or  purpose  of  the  instrument  forbids  a 
literal  interpretation  of  the  specific  words.  Wills,  like  deeds,  contracts,  and 
enactments,  must  be  construed  according  to  the  intent  of  the  maker,  and  that 
must  be  ascertained  from  an  examination  of  the  instrument  and  all  of  its  pro- 
visions, without  the  aid  of  extraneous  testimony.  (Updyke  v.  Tompkins,  100 
111.  406;  Jones  v.  Williams,  41  Mich.  552.) 

Men  know  that  their  wills  are  not  to  take  effect  until  they  die  and  they  make 
them  for  the  purpose  of  fixing  the  distribution  of  their  property  from  that 
moment.  (Applegate  v.  Smith,  81  Mo.  167;  Campbell  v.  Rawdon,  18  N.  Y. 
412;  Walker  v.  Williamson.  25  Qa.  549;  Morse  v.  Macrum,  22  Ore.  236;  Can- 
field  V.  Bostwick,  21  Conn.  550:  Gold  v.  Judson,  id.  616;  Jette  v.  Picard,  4 
Ore.  297;  1  Redf.  Wills,  7-9,  210;  1  Jarmau,  Wills,  286.  287.) 

The  rule  of  interpretation,  as  to  the  period  of  time  from  which  th'3  will  speaks, 
both  in  this  country  aid  In  England  varied  formerly,  with  the  subject  matter  to 
which  it  applied.  As  to  Teal  estate,  it  was  supposed  to  speak  (or  o])erate)  only 
on  such  lands,  etc.,  as  the  testator  held  at  the  date  or  execution  of  the  will, 
but  as  to  personalty,  it  operated  upon  all  he  owned  at  the  time  of  his  death. 
Although,  generally,  as  testamentary  instruments  they  were  construed  as  speak- 
ing from  the  time  and  event  by  which  they  became  consummated,  the  death  of 
the  testator,  there  was  no  invariable  rule,  except  ^s  determined  by  the  species 
of  property  bequeathed  or  devised.  Thus  Jarman.  speaking  of  wills  generally, 
says:  "  For  some  purposes  a  will  is  considered  to  speak  from  its  date  or  execu- 
tion, and  for  others  from  the  death  of  the  testator,  the  former  being  the  period 
of  its  inception,  and  the  latter  that  of  the  consummation  of  the  instrument." 
(1  Jarman  [292  3d  Amer.  ed.].) 

In  the  summary  of  his  rules  for  construction,  it  is  said,  "  that  a  will  speaks, 
for  some  purposes,  from  the  period  of  execution,  and  for  others,  from  the  death 
of  the  testator;  but  never  operates  until  the  latter  period."  (Rule  IV,  2  Jar- 
man, 741  in  Mar.  [3d  Amer.  ed].)  The  general  rule,  however,  as  we  have  before 
intimated,  is,  *'  that  a  will  speaks  from  the  death  of  the  testator,  and  not  from  ' 
its  date,  unless  its  language,  by  a  fair  construction,  indicates  the  contrary  in- 
tention."   (Canfleld  v.  Bostwick.  21  Conn.  550;  Gold  v.  Judson,  21  id.  616.) 

The  tendency  of  American  authority  fully  sustains  the  main  case.  Thus  in 
Van  Vechten  v.  Van  Vechten  (8  Paige  [N.  Y.],  105),  the  testator  directed  in  his 
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will  that  his  son  should  be  discharged  from  all  notes  which  he  held  against 
him,  and  from  all  charges  made  against  him  by  the  testator  for  loans  or  ad- 
vances, and  all  clHims  against  him  for  the  occupation  or  rents  of  certain  premises 
specified.  It  was  held  that  the  son  was  entitled  to  a  discharge  from  all  such 
claims  which  existed  at  the  death  of  the  testator,  and  not  merely  those  which 
were  in  existence  at  the  date  of  the  will.  Walworth,  Ch.,  sa'd:  ''Although, 
as  a  general  rule,  it  is  well  settled  that  a  will  of  personal  property  relates  to 
the  time  of  the  death  of  the  testator,  b  )th  as  to  the  legatees  and  the  subjects  of 
the  bequests  mentioned  in  the  will,  yet  in  the  case  of  specific  legacies,  it  is 
sometimes  very  difficult  to  ascertain  whether  he  intended  to  confine  the  lie- 
quests  to  the  subject  matter  thereof  as  it  existed  at  the  time  of  making  the  will, 
or  as  it  might  exist  at  the  time  when  such  will  should  take  effect  by.  his  death. 
But  to  take  the  case  out  of  the  general  rule,  that  in  a  will  of  personal  estate, 
the  testator  is  presumed  to  apeak  with  reference  to  the  time  of  his  death,  there 
must  be  something  in  the  nature  of  the  property  or  thing  bequeathed,  or  in  the 
language  used  by  the  testator  in  making  the  bequest  thereof,  to  show  that  he 
intended  to  confine  his  gift  to  the  property,  or  subject  of  the  bequest,  as  it  ex- 
isted at  tiie  time  of  the  making  of  the  will." 

Effect  of  the  %i'ord  ''now"  npon  the  constrnction.  — " For  some  pur- 
poses, a  will  is  considered  to  speak  from  its  execution,  and  for  others,  from  the 
death  of  the  testator;  the  former  being  the  period  of  inception,  and  the  latter 
that  of  the  consummation  of  the  instrument.  To  determine  to  which  of  these 
the  language  points  is  not  generally  attended  with  difficulty,  and  certainly  not, 
where  the  language  used  is  general,  and  not  limited,  and  is  broad  enough,  in 
describing  the  subject  matter  of  the  bequest,  to  embrace  all  the  reiiduumy  and 
as  to  the  devisees,  all  the  persons  who  claim  to  take.  Wherever  a  testator  re* 
fers  to  an  actually  existing  state  of  things,  his  language  should  be  held  as  re- 
ferring to  the  date  of  the  will,  and  not  to  his  death,  as  this  is  then  a  prospective 
event.  Such,  it  is  clear,  is  the  construction  of  the  word  '  now.'  Thus,  to  the 
descendants  now  living  of  a  person,  means  those  living  at  the  date  of  the  will, 
exclusive  of  such  as  come  into  being  between  that  period  and  the  death  of  the 
testator.  (Crossly  v.  Clare,  Ambl.  397;  Abney  v.  Miller,  2  Atk.  593;  Blundell 
V.  Dunn,  1  Madd.  433;  All  Soul's  College  v.  Coddrington,  1  P.  Wras.  507.) 
And  the  same  is  true  where  the  word  '  now '  is  combined  with  a  term  which 
could  not  have  full  effect  according  to  its  technical  import,  unless  used  pro- 
spectively, as  in  the  case  of  a  devise  to  the  heir  male  of  the  body  of  A.,  now 
living;  under  which  the  heir  apparent  of  A.,  living  at  the  date  of  the  will,  has 
been  held  to  l>e  entitled.  (1  Eq.  Cas.  Abr.  214;  1  Vent.  334.)  So  words  in  the 
present  tense  have  a  similar  effect;  thus,  all  the  property  I  am  possessed  of  at 
this  date  (Wilde  v.  Holtzmeyer,  6  Ves.  Jur.  816),  the  devisee  takes  only  what 
the  testator  then  had.  So  in  Bridgman  v.  Dove  (3  Atk.  201),  it  was  held  that 
a  charge  of  all  the  debts  I  have  contracted  since  1735,  extended  to  all  debts 
owing  by  the  testatrix  at  her  decease,  including  those  she  contracted  after  the 
period  referred  to.  So  in  the  description  of  the  thing  given,  and  the  person  or 
persons  to  whom  given,  it  may  l)e  such  as  to  embrace  only  the  speci6c  thing  or 
persons  described;  as  thus,  the  stork  I  now  hold  in  Hartford  Bank,  or  Uie  chil- 
dren of  my  brother,  already  born.     But  if  the  language  is  general,  not  specific. 
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«od  not  limited,  the  will  speaks  from  the  testator's  death,  and  of  course  dis- 
poses of  whatever  property  the  testator  had  at  the  time,  or  to  such  persons  as 
answer  the  description.  So  a  general  bequest  of  any  particular  species  of  per- 
sonal property,  as  '  my  furniture  and  effects/  has  been  held  to  embrace  prop- 
erty of  this  description  belonging  to  the  testator  at  his  death."  (Ellsworth, 
J.,  in  Gold  V.  Judson,  21  Conn.  622.) 

Keference  to  existing  state  of  affairs.— It  may  be  laid  down  as  a  general 
rule,  that  wherever  a  testator  refers  to  an  actually  existing  state  of  things,  his 
hinguage  is  referential  to  the  date  of  the  will  and  not  to  his  death,  and  this  is 
then  a  prospective  event.    (1  Jarm.  on  Wills  [5th  ed.],  *818.) 

In  Board  of  Education  v.  Ladd  (26  Ohio  8l  218),  White,  J.,  said  :  "  It  is 
true  that  as  a  general  rule  a  will  speaks  from  the  death  of  the  testator,  and  not 
from  ila  date,  unless  its  language,  by  fair  construction,  indicates  the  contrary 
intention." 


Municipal  Court  vs.  McElroy  et  al. 

[Supreme  Court  of  Rhode  Island,  Feb.  12,  1897 ;  86  Atl.  Rep.  717.] 

AcrrioN  on  bond  op  administrator. 

In  an  action  on  the  bond  of  an  administratrix  based  upon  her  failure  to  ren- 
der an  accounting,  after  having  been  ordered  so  to  do  by  a  court  of 
competent  jurisdiction,  a  defense  based  upon  the  alleged  insolvency  of  the 
estate  will  not  be  allowed,  and,  on  demurrer  will  be  adjudged  insufficient, 
especially  when  it  appears  that  no  representation  of  the  insolvency  was  made 
by  the  administratrix  before  the  action  was  brought. 

John  T,  Blodgetty  Irving  Champlin,  and  H.  C.  Curtis,  for 
plaintiff. 

Hugfi  J.  Carroll^  for  defendants. 

Per  Curiam. — The  court  is  of  the  opinion  that  the  defendants' 
exceptions  must  be  ovemiled.  The  plea  of  insolvency  is  no  an- 
swer to  the  action.  At  the  time  the  suit  was  brought,  the  estate 
had  not  been  represented  insolvent ;  and,  as  decided  on  a  previous 
demurrer,  the  plaintiff  had  a  cause  of  action  for  a  distinct  breach 
of  the  bond.  The  judgment  of  the  Common  Pleas  division  was 
therefore  rightly  entered  for  the  penal  sum  of  the  bond.  Upon 
chancerization  the  court  can  pass  upon  the  effect  of  rendering  the 
^tat^  insolvent 
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In  view  of  tlie  opinion  and  second  head-note  printed  in  this  case 
(in  18  R  L  749,  80  Atl.  796),  the  court  thinks  it  proper  to  state 
that  the  case  was  before  ua  on  a  general  demurrer  to  tlie  declara- 
tion, because  the  suit  had  been  brought  upon  the  bond  within 
three  years  from  the  grant  of  administration.  Inasmuch  as  the 
second  count  of  the  declaration  alleged  a  specific  breach  of  one  of 
the  conditions  of  the  bond,  for  which  an  action  could  be  main- 
tained, the  demurrer  to  tlie  third  count  referred  to  in  the  opinion 
was  necessarily  overruled,  because  the  plaintiff  had  a  right  to  main- 
tain the  action  upon  the  breach  set  up  in  the  second  count  The 
court  did  not  intend  to  be  undei'stood  as  saying  that  under  Pub. 
St  R  I.  (ch.  189,  §  12),  a  suit  could  be  brought  on  a  bond  within 
three  years  for  some  neglect  to  pay  a  debt  not  connected  with  a 
breach  of  any  of  the  specific  conditions  of  the  bond.  Defendants' 
petition  for  a  new  trial  denied,  and  case  remitted  to  the  Common 
Pleas  division  for  further  proceedings. 


PiNDLEY  et  al.  vs.  FiNDLEY  et  al. 

[Supreme  Court  of  Appeals  of  West  Virginia,  Nov.  21, 1896;  42  West  Va.  872, 

26  S.  E.  Rep.  483.] 

Judicial  sale — Conversion  —Guardians — Bonds— Prim ary 
LIABILITY — Collateral  aitack — Estoppel — Equity  prac- 
tice— EXC  KPTIONa 

1.  A  judicial  sale  of  land,  as  a  general  rule,  converts  it  into  personalty.    If 

land  be  sold,  under  cliapters  79  or  88  of  the  code  of  1891,  belonging  to  an 
infant  or  insane  person,  the  sale  docs  not  at  once  convert  into  personalty, 
but  the  proceeds  remain  realty  until  the  infant  becomes  of  age,  and,  in  the 
case  of  one  insane,  until  he  becomes  capable  of  making  a  will,  when  they 
are  to  be  regarded  as  personalty. 

2.  Where  a  guardian  gives  lx)nd,  and.  later,  land  of  his  ward  is  sold  under  de- 

cree, and  he  gives  an  additional  bond  to  secure  its  proceeds,  the  latter  bond 

is  primarily  1  iable  for  such  proceeds. 
8.  Bonds  taken  in  judicial  proceedings  bind  obligors  if  the  court  have  j^irlsdic- 

tion,  though  its  action  be  erroneous,  but  not  void.  The  action  of  the  court 

cannot  be  incidentnlly  questioned  by  impeaching  the  bonds. 
4.  A  bond  reciting  one  to  be  guardian  estops  its  obligors  from  questioning  that 

fact. 
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5.  If  a  bond  in  a  judicial  proceeding  bind  one  to  account  for  money  put  in  liia 
hands  by  the  court,  as  to  which  he  is  in  law  to  be  regarded  as  special  re- 
ceiver or  custodian,  the  bond  is  good  for  such  money,  though  it  call  the 
party  a  guardian. 

0.  Exceptions  to  a  commissioner's  report  recommitted  will  not  be  considered 
in  bearing  the  case  on  a  second  report,  unless  such  exceptions  be  made  to 
the  second  report.- 

(Syllabus  by  tiie  court) 

Appeal  from  Circuit  Court,  Taylor  county. 

Action  by  J.  W.  Findley  and  others  against  James  W.  Findley, 
J.  H.  Kunst,  N.  C.  Martin  and  others  on  a  bond.  From  a  judg- 
ment against  them,  defendants  Kunst  and  Martin  appeal  Af< 
firmed. 

J,  Hop  Woods,  for  appellanta 

F.  M.  Reynolds  and  W.  R  D.  Dentj  for  appellees. 

Brannon,  J. — William  Findley  devised  a  tract  of  land  by  the 
language,  "To  my  beloved  wife,  Susan  Findley,  and  my  four  chiU 
dren  of  her  body  *  *  *  provided  that,  if  my  wife  should  in* 
termarry  with  any  person  after  my  death,  said  home  farm  shall 
thereupon  go  and  descend  to  said  four  children," — naming  them. 
James  W.  Findley  qualified  as  guardian  of  said  four  children, 
with  Cornelius  K  Reynolds  as  surety  in  his  bonds.  This  guardian 
brought  a  suit  to  sell  the  coal  under  the  land,  and,  under  a  decree 
in  the  case,  it  was  sold.  Another  decree,  after  reciting  that,  it  ap- 
pearing that  by  the  will  of  William  Findley  said  land  was  devised 
to  his  wife  and  tlie  four  children,  provided  that,  if  his  wife  should 
marry,  it  should  go  and  descend  to  said  four  children,  and  that 
she  still  remained  unmarried,  sets  apart  $1,294,  being  one-fifth  of 
the  proceeds  of  sale,  "  for  the  use  of  Susan  Findley  while  she  re- 
mains a  widow  and  unmarried,  which  shall  be  loaned  out  upoi^ 
good  and  ample  security,  and  the  interest  paid  to  Susan  Findley 
annually  ";  and  this  decree  then  provided  that  all  the  proceeds  of 
sale  should  be  paid  "  to  James  W.  Findley,  guardian,"  and  directed 
him  to  manage  said  fund  for  the  interest  of  his  said  wards  as  re- 
quired, "  provided  that  he  shall  pay  the  interest  on  said  sum  of 

$1,294  to  Susan  Findley  as  the  same  may  accrue  from  year  to 
Vol.  11—63 


492  PROBATE  REPORTS  ANNOTATED. 

into  money  by  its  mere  forca  As  to  this  the  fact  that  the  heir's 
tit'e  is  by  descent  makes  no  difiference  from  what  it  would  be  if  h« 
had  acquired  by  deed.  It  is  his  land  that  is  sold,  and  as  to  him 
it  becomes  personalty.  If  he  had  sold  by  his  own  act,  the  pur- 
chase money  would  be  personalty, — a  complete  conversioa  (2 
Story,  Eq.  Jur.  §§  790,  1212.)  What  difiference  does  it  make 
when  it  is  sold  through  a  court?  From  the  generality  of  tiie  lan- 
guage of  the  books  this  matter  might  be  misunderstood.  And 
this  case  is  not  the  case  of  a  sale  under  a  mortgage  or  deed  of 
trust,  where  the  surplus,  after  payment  of  the  debt,  is  personalty 
if  the  sale  be  in  the  lifetime  of  the  mortgagor,  and  realty  if  after 
his  death.  (I  Lomax,  Exr\s,  225 ;  2  Jones,  Mortg.  §§  1695,  1931 ; 
Fowler  V.  Letms's  Adm'r,  36  W.  Va.  151,  14  S.  E.  447.)  But  the 
present  is  the  case  of  land  sold,  in  lieu  of  partition,  under  statute, 
viewinor  it  as  her  land ;  in  any  view  sold  under  a  decree.  1  think 
that  such  sale,  as  to  adults,  works  an  absolute  conversion  from 
realty  to  personalty,  but  not  as  to  infants,  and  not  as  to  insane 
persons.  The  statute,  as  to  them,  in  section  11  (ch.  83,  Code 
1891),  provides  that  money  arising  from  sales  in  partition  and 
under  the  chapter  for  sales  of  lands  of  persons  under  disability 
shall,  on  their  death,  go  as  if  it  had  not  been  sold.  By  making 
this  distinction,  the  lawmaker  seems  to  intend  a  conversion  in 
other  cases.  If  not,  if  the  general  law  would  still  consider  the 
money  as  land,  it  would  apply  to  infants,  insane  persons  and  sane 
adults  alike,  and  there  would  be  no  need  of  such  a  section.  Why 
should  not  this  construction  prevail  V  This  whole  doctrine  of 
equitable  conversion,  by  which  what  is  in  fact  land  is  treated  as 
personalty,  or  money  as  realty,  is  merely  a  fiction  of  courts  of 
equity,  to  give  impress  to  property  to  carry  out  the  intent  of 
wills.  This  reason  does  not  apply  to  a  sale  in  lieu  of  parti- 
tion, where  the  very  purpose  is  to  change  it  into  money,  so  it 
may  be  divided.  3  Pom.  Eq.  Jur.  (§  1167)  says  that,  when  land 
is  sold  by  a  court,  it  is  the  doctrine  of  the  court  that  its  character 
should  be  changed  "only  so  far  as  may  be  neceasary  to  accom- 
plish the  particular  purpose.'*  Then,  what  is  the  purpose  in  par- 
tition sales?  A  total  division  of  dollars.  You  cannot  accomplish 
the  purpose  otherwise  than  by  dividing  the  dollars.  That  is  the 
very  end  to  be  accomplished, — not  like  a  sale  of  a  decedent's  land» 
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where  there  is  a  surplus.  Vaughan  v.  Jones  (28  Gratt  444),  must 
not  be  regarded  contra^  as  that  was  the  sale  of  lands  of  an  infant 
There  is  no  conversion  as  to  infants  until  of  age,  or  as  to  insane 
persons  until  they  become  sane  ;  afterwards,  in  both  cases,  I  think 
there  is.  Turner  v.  Dawson  (80  Va.  841^,  seems  contra,  I  know 
law  can  be  found  to  the  contrary  (17  Am.  &  Eng.  Enc.  Law,  803), 
but  it  was  not  based  on  a  statute  like  ours.  And  there  is  law 
elsewhere  to  sustain  the  view  here  presented,  there  cited.  In  Wal- 
lace V.  Greenwood  (16  Ch.  Div.  862),  the  master  of  the  rolls  said, 
"  Where  the  court  has  power  to  sell  an  infant  s  estate,  the  order  of 
sale  operates  a  conversion,  and  the  estate  becomes  personalty.*' 
Approved  in  Hyett  v.  Mekia  (25  Ch.  Div.  742).  It  is  settled  in 
England,  after  reconsideration,  unless  changed  by  statute.  (Beach, 
Mod.  Eq.  Jur.  §  632.)  So  I  hold  that,  where  land  is  sold  under 
decree  or  judgment,  belonging  to  any  one,  whether  he  acquired 
title  by  purchase  or  descent,  the  sale  completely  converts  it  into 
personalty  as  to  that  owner.  If  the  land  be  that  of  an  infant  or 
insane  person,  and  sold  under  chapters  79  and  88  of  the  code,  by  rea- 
son of  section  11,  ch.  83,  there  is  no  immediate  conversion  into  per* 
sonalty;  but  in  the  infants  case  the  proceeds  continue  land  until 
his  death  before  majority,  or  till  majority,  and  in  the  case  of  an 
insane  person  until  he  becomes  capable  of  making  a  will,  and  in 
such  cases  the  money  would,  on  his  death,  go  as  the  land  would 
have  gone,  if  never  sold.  These  are  exceptions  from  the  general 
rule.  When  such  infant  attains  majority,  or  the  insane  person 
becomes  sane,  the  character  of  realty  ceases,  it  seems  to  me. 

It  is  argued  that  Mra  Findley's  administrator  is  not  a  necessary 
party  (1)  because  the  will  itself  gave,  her  only  a  life  estate,  a  posi- 
tion which  I  have  answered  in  saying  she  had  a  fee  simple 
defeasible  on  condition  subsequent,  which  never  took  place ;  and 
(2)  because  the  effect  of  the  adjudication  in  the  first  suit  was  to 
limit  her  to  a  life  estate,  and  the  adjudication  limits  her  to  that  as 
res  judicata.  We  do  not  know  just  what  the  character  of  suit  was, 
nor  what  the  bill  charged  as  to  her  estate.  The  only  decree  in  it 
before  us  does  not  so  limit  her  by  adjudication,  but  rather  the 
reverse;  saying  the  land  had  been  devised  to  the  widow  and 
children,  with  proviso  that,  if  she  married,  her  interest  should  go  to 
the  children,  and  set  apart  a  part  for  the  use  of  the  widow  while 
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Bingle,  this  being  done  because  it  coald  not  be  given  to  Iier  at 
once,  as  she  might  marry.  Tbis  is  no  explicit  adjudication  to  limit 
her  to  a  life  estata  It  ought  to  be  plain  to  work  that  result  So 
Mrs.  Findley's  personal  representative  would  be  a  necessary  party, 
and  decree  without  him  was  error;  but  the  paper  called  an  "an- 
swer  "  obviates  its  effect  The  appellants  had  right  to  complain  of 
this  error,  because  taking  a  decree  against  them  without  the  pres- 
ence of  the  administrator  would  not  bind  the  administrator,  and 
he  could  sue  thern,  and  make  them  pay  over  again ;  but  the  ad- 
ministrator estops  himself  by  that  act  It  is  said  this  error  could 
not  be  waived  by  the  administrator,  and  the  paper  could  not  have 
the  effect  to  do  away  with  the  error.  I  have  queried  as  lo  in  what 
light  this  paper  should  be  viewed.  It  is  not  a  release  of  error, 
because,  the  administrator  not  being  before  the  court,  no  error 
exists  against  him  to  be  released,  but  the  error  was  against  the  ap- 
pellants. It  is  not  an  answer,  becauec  the  case  had  ended.  It 
could  not  be  considered  an  answer  to  the  motion  to  reverse^ 
founded  only  on  error  of  law.  What  is  it?  It  is  a  release  of  any 
demand  of  recovery  by  the  administrator,  an  agreement  not  to 
hold  them  responsible,  a  release  of  action,  and  an  agreement  that 
the  decree  may  be  held  an  estoppel  against  him  as  if  a  party.  He 
says  he  had  notice  of  the  suit  He  was  a  party,  but  not  served 
with  original  process ;  but  he  waives  such  service.  The  decree  is 
binding  on  him,  not  as  res  judicata,  perhaps,  but  as  a  contractual 
estoppel,  and  by  conduct  in  pais  evidenced  by  record.  Unless  we 
deny  altogether  his  capacity  to  do  the  act  it  is  a  protection  against 
a  demand  by  him.  The  money  would  go  out  of  his  hands  to 
these  distributees,  in  the  absence  of  debts,  and  no  suggestion  of 
any  is  mada  The  distributees  entitled  to  the  money  have  a  de- 
cree for  it  This  error  is  discovered  Then  the  administrator, 
seeing,  presumably,  there  are  no  debts,  and  that  the  decree  puts 
the  money  just  where  he  would  put  it,  consents  in  solemn  form, 
on  a  motion  to  reverse  the  decree  for  such  error,  that  it  may  go 
there,  and  that  he  will  discharge  the  debtors  from  his  demand. 
Here  is  a  valid  consideration,  in  the  prejudice  that  might  result  to 
the  debtors  and  the  favor  to  the  administrator  and  distributees, 
through  him  giving  this  so-called  "answer"  a  valuable  considera- 
tion as  a  contract     A  contract  it  is, — a  release  of  cause  of  action* 
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And,  as  the  distributees  got  the  money  under  a  decree  they  them- 
selves  asked,  their  hands  are  tied  against  any  steps  against  the  ad^ 
ministrator  for  doing  the  act,  because  they  got  the  money  under 
the  decree,  and  because  they  make  use  of  this  paper.  And,  if  he 
had  been  served  with  process,  and  the  administrator  had  consented, 
could  not  the  fund  have  been  decreed  to  the  distributees  at  once 
without  going  to  his  hands,  they  being  the  parties  ultimately  en- 
titled 7  He  has  ratified  such  a  decree,  and  as  a  ratification  it  re- 
lates back  to  and  validates  the  act  as  if  at  first  authorized.  The 
amended  bill  charged  that  tliere  were  no  debts,  which  was  not 
denied ;  and  a  decree  giving  the  money  straight  to  the  children  of 
Mrs.  Findley  would  not  have  been  improper,  they  being  entitled 
to  it  in  the  absence  of  debts,  if  the  administrator  had  been  served 
with  process.  He  has  waived  that  Such  a  decree  could  have 
been  entered  without  his  consent,  had  he  been  served,  and  it 
would  have  protected  the  appellants.  He  has  waived  service, 
and  agreed  that  the  proceedings  shall  be  given  the  same  force  aa 
if  he  had  been  served.  Again,  could  he  not  have  given  a  valid 
consent  to  such  a  decree,  it  in  court?     He  later  consented. 

The  next  question  is,  is  there  any  liability  under  either  bond  ? 
It  is  said  not,  because  the  fifth  interest  is  the  proceeds  of  land  of 
Mrs.  Findley,  and  could  not  be  sold,  as  the  suit  was  only  to  sell 
infant's  land.  In  dealing  with  this  question,  in  addition  to  its  in- 
herent  difficulty,  we  cannot  tell  just  what  are  the  facts.  What 
was  the  exact  character  of  the  suit  in  which  the  land  was  sold  ? 
Its  pleadings  and  decrees  are  not  in  the  record,  save  the  decree  of 
confirmation  of  sale.  If  a  suit  having  the  double  aspect  of  a  suit 
by  a  guardian  to  sell  lands  of  infants  and  also  one  in  partition, 
making,  as  it  did,  Mrs.  Findley  a  party  as  a  joint  owner,  alleging 
impracticability  of  partition  in  kind,  it  would  have  been  proper  to 
sell  her  fifth  along  with  the  othei-s.  Or,  if  a  mere  guardian's  suit  to 
sell  land,  and  she  consente<l,  it  would  have  been  proper  to  sell  her 
interest  with  the  others.  If  purely  a  guardian's  suit,  and  the  bill 
alleged  she  had  only  a  life  estate,  a  decree  so  adjudicating  would 
bind  her,  as  res  judicata,  to  a  mere  life  estate  interest.  In  the  last 
case  she  would  now  have  no  interest  It  would  all  be  money  of 
the  infanta  This  feature,  to  take  away  her  fee  interest,  does  not 
appenr.     We  must  presume  that  such  a  case  was  presented  aa 
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rendered  a  sale  of  Mrs.  Findley  s  interest  proper,  as  we  never 
presume  error  in  a  court  of  general  jurisdiction.  At  any  rate,  she 
would  be  bound  by  the  decree  as  a  finality,  conclusive  upon  the 
property,  on  its  sale ;  and  othera  would  not  be  heard  to  question  it 
Here  is  a  fund  arising  from  a  judicial  sale  by  a  court  of  general 
jurisdiction,  with  Mrs.  Findley  and  her  property  before  it,  and 
tlie  fund  goes  into  the  hands  of  a  person  who  gives  bond,  with 
sureties,  reciting  that,  in  a  certain  suit  of  James  "W.  Findley,  guar- 
dian of  certain  children,  against  them  and  Susan  Findley,  widow, 
coal  in  the  lands  of  said  **  heirs  and  widow  "  had  been  sold,  and 
the  money  ordered  to  be  paid  to  "James  W.  Findley,  as  such 
guardian,  for  the  benefit  of  said  heirs  and  widow,  and  to  be 
properly  managed  for  said  heirs  and  widow,  and  paid  to  them 
when  entitled  to  receive  it/'  and  providing  for  a  faithful  dis- 
charge of  his  duties  as  to  said  money,  with  the  covenant  "that  he 
shall  pay  the  same  to  said  heirs  and  widow  when  they  shall  be 
entitled  to  receive  it'*  Now,  is  it  possible  that  the  law  will  let  the 
obligors  in  that  bond  say  that  they  are  not  bound  because  the 
decree  is  erroneous  in  selling  land  of  Mrs.  Findley  not  liable  to  be 
Bold?  The  court  having  jurisdiction,  acts  done  and  bonds  Uiken 
under  it  bind  the  obligors.  {Gibson  v.  Beckham,  16  Gratt  S21.) 
Until  reversed,  the  decree  stands  good,  though  it  were  erroneous, 
and  cannot  be  questioned  by  the  surety  in  the  bond.  {Frankl  ns 
AdrnV  V.  Depriest^  13  Gratt  257.)  The  covenant  of  this  bond  was 
to  account  for  and  pay  all  this  money  for  the  benefit  of  children 
and  widow,  and  the  bond  recited  just  what  money,  and  whence  it 
emanated  ;  and  the  obligors  are  bound  to  pay  Mrs.  Findley's  share 
to  her,  or  those  to  whom  it  is  lawfully  decreed  to  go,  and  this  by 
the  very  force  of  the  letter  of  the  covenant  Again,  the  bond  re- 
cited Findley  t  be  guardian,  and  that  the  money  was  to  go  to  him 
as  such  ;  and  the  obligors  are  estopped  from  either  saying  he  was 
not  guardian,  or  was  not  receiving  the  money  in  that  character. 
{ifonteiih  v.  Cbm.,  15  Gratt  172.)  A.l80,  the  bond  recited  that  it 
was  money  paid  to  Findley  for  the  benefit  of  "said  heirs  and 
widow."  That  is  broad  enough  to  cover  her  share  in  any  aspect, 
whether  Findley  was,  as  to  that,  guardian  or  not  Tliat  share  went 
into  the  liands  of  Findlev  as  her  money,  as  the  bond  savs,  and  the 
obligoi-s  cannot  say  it  is  not  hers  for  want  of  authority  to  sell  her 
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land.  Tbej  recognized  the  authority  of  the  court  as  to  thi&  It 
is  trae,  *' sureties  are  favored  in  equity,  and  the  court  will  never 
extend  relief  against  them.  By  their  contract  they  are  bound  by 
law."  {Croughion  v.  Duval,  3  Call.  74.)  But  here  the  bond  itself 
binds  them  to  all  they  are  asked  to  do.  Equity  will  not  relieve 
them  of  a  plain  obligation  within  the  letter  and  spirit  of  their  bond. 
Suppose  Findley  was  not  guardian  as  to  Mrs.  Findley's  money? 
What  is  there  in  the  mere  name?  As  to  her,  say  he  was  a  special 
receiver,  as  I  think  he  was,  tiiough  not  called  such.  The  proceed- 
ings made  him  such.  The  bond  covers  the  case  of  receiver.  It 
specifies  what  money,  and  where  it  came  from ;  and,  in  whatever 
light,  as  to  this  money,  we  view  Findley,  this  bond  bindsi  ts  bonds- 
men to  account  for  it.  It  was  put  into  his.  hands  by  order  of 
court 

The  next  question  is,  shall  the  bonds  given  by  the  guardian,  on 
qualifying  as  such  before  sale,  bear  the  burden  exclusively,  or 
shall  that  given  under  the  decree  bear  it  exclusively,  or  shall  all 
bear  it  together?  As  we  hold  the  money  in  question  to  be  money 
belonging  to  Mra  Findley,  the  bond  given  under  the  decree  should 
beur  it;  and  so  the  Circuit  Court  did  in  its  decree.  But  if  it 
were  money  of  the  infants,  I  think  the  second  bond  must  bear 
the  burden  primarily.  Beed  v.  Hedges  (16  W.  Va.  167)  does  not  de- 
cide this  question.  It  holds  the  first  bonds  as  liable  for  money  aris- 
ing from  sales  of  infants*  land,  but  does  not* say  whether  that 
liability  is  second,  or  primary,  or  in  common  with  the  second  bond. 
It  is  going  far  to  say  that  a  guardian's  bond,  given  before  any 
such  sale,  when  the  guardian  has  only  the  personalty  and  rents  of 
realty  in  his  keejuiig,  shall  be  stretched  to  cover  the  whole  pro- 
ceeds of  a  sale  of  real  estate,  on  the  mere  theory  that,  when 
executed,  its  makers  mi^ht  have  contemplated  the  contingency  of 
such  land  sale  in  the  future,  but  so  it  is  decided  in  that  case.  But, 
as  the  statute  provides  for  a  special  bond  as  to  money  arising 
from  land  sales,  that  ought  to  bear,  primarily  at  least,  the  liability 
as  to  that  money,  because  the  second  bond  is  given  with  special 
reference  to   that  money,  and  none  other.     For  support  of  this 

view  I  refer  to  Board  v.Bader  (41  W.  Va.  ,  24   S.  E.  680,) 

holding  that  a  bond  given  by  a  sheriff  as  to  school  money  must 
alone  bear  liability  for  it,  and  thnt  no  liability  for  it  falls  on  the 
Vol.  11—63 
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general  bond.  In  StcUe  v.  Starnes  (5  Lea,  545),  it  is  held  that  col* 
lector  and  sureties  on  general  bond  given  for  county  and  state 
revenue  are  not  liable  on  bond  given  for  school  fund,  because  "it 
must  be  assumed  the  law  did  not  intend  to  include  in  the  general 
bond  what  was  thus  specially  provided  for."  In  State  v.  Bateman 
(102  N.  C.  52,  8  &  R  882),  and  State  v.  Bradshaw  (10  Ired.  229). 
it  was  held  that,  if  no  provision  is  made  for  additional  bond  to 
cover  new  duty,  a  bond  given  after  the  law  is  in  force,  though  the 
official  bond  provide  only  for  faithful  discharge  of  duties  and  ac- 
counting for  money  received  by  virtue  of  office,  will  be  held  liable* 
but,  if  the  law  requires  bond  as  to  the  new  duties,  the  new  bond 
alone  is  to  stand  for  such  duties.  In  White  v.  JEast  Saginaw  (43 
Mich.  567,  6  N.  W.  86),  the  law  is  laid  down  that  duties  not  yet 
existing,  and  not  germane  to  and  that  are  not  within  the  contem- 
plation of  sureties  on  the  official  bond,  are  not  covered  by  their 
obligation,  and  that  the  very  fact  that  a  new  or  special  bond  was 
required  shows  tiiat  the  legislature  regarded  the  new  duty  foreign 
to  the  office.  Now,  as  to  the  case,  we  decide,  it  is  true,  that,  when 
this  guardian  qualified,  the  law  then  existing  provided  that  a 
guardian  might  file  a  hill  to  sell  land  :  and  it  may  be  argued  that 
his  sureties  are  to  be  held,  as  contemplating  liability  ccmtingently 
for  such  sale  when  signing  the  bond,  and  ought  to  be  held  for 
such  sale.  But  the  reply  is  that  that  law  itself  required,  as  to 
such  sale,  a  special' bond,  and  the  sureties  had  right  to  assume 
that  their  covenant,  however  broad  its  language,  not  specifying 
sucli  sale  expressly,  could  not  be  thus  inferentially  made  to 
apply  to  it  Tiie  duty  of  a  guardian  as  to  money  from  land  sales 
is  special  under  our  law.  The  general  rule  is  that,  where  an  offi- 
cer is  required  to  perform  a  duty  special  in  nature,  and  give  a 
special  bond  for  its  performance,  no  liability  therefor  attaches  to 
hi?  general  bondsmen,  in  the  absence  of  any  declaration  that  they 
shall  also  be  liable.  {Board  of  Sup'rs  v.  Ekkrs,  45  Wis.  281.) 
These  principles  will  be  found  ably  discussed  and  sustained  in 
Jtlorrow  V.  Wood  (56  Ala.  1),  and  Throop,  Pub.  Off.  (§  220>  (So. 
in  Board  of  Sup  rs  v.  Pabst,  70  Wi&  852,  85  N.  W.  837;  Broad 
V.  Oitii  of  Paris,  66  Tex.  119,  18  S!  W.  842 ;  Com.  v.  Toms,  45  Pa. 
St  408.)  Just  here  I  meet  with  the  case  of  Henderson  v.  Coover 
(4  Nev.  429),  holding  that  the  general  bond  of  a  guardian  is  not 
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liable  for  proceeds  of  sale  of  real  estate,  for  tlie  reason  that  the 
sale  of  real  estate  was  not  one  of  his  general  duties,  and  that  the 
sureties  on  tlie  special  bond  only  are  liable.  The  statute  there  re- 
quiring an  order  of  court  to  sell  is  much  like  ours,  and  the  case 
seems  strongly  in  point  As  to  liability  for  new  and  old  duties, 
see  Com.  v.  Holmes  (25  Gratt  771).  Cases  above  intensify  my 
doubt,  above  expressed,  as  to  the  point  in  Reed  v.  Hedges  (16  W. 
Va.  167),  holding  the  general  bond  of  a  guardian  liable  for  land 
money  at  all;  but  it  is  not  necessary  to  review  that  If  liable,  it 
is  only  secondarily  so. 

Another  question  raised  is  as  to  failure  to  allow  commissions 
which  the  guardian  had  waived.  There  was  an  exception  to  the 
first  report  on  this  score,  but  none  to  the  second,  by  these  appel- 
lants. We  cannot  consider  the  exception,  as  items  or  matters  ex- 
cepted to  in  a  commissioner  8  report  reconimitted  will  not  be  open 
to  investigation  in  acting  on  the  second  report,  unless  again  ex- 
cepted to.     {Carskadon  v.  Minke,  26  W.  Va.  729.) 

Another  question  raised  is  that  a  supplemental  answer  was  filed, 
and  no  time  given  to  take  depositions  and  make  defense  under  it 
This  point  is  not  good  (1)  because  no  order  files  or  recognizes  this 
answer ;  (2)  no  continuance  was  asked.  We  reach  the  conclusion 
to  affirm  the  decrea 

Dent,  J.,  not  sitting. 


Rusk  et  al.  vs.  Zuck,  et  al 

[Supreme  Court  of  Indiana,  April  6,  1897;  46  N.  E.  Rep.  674.] 

Rule  as  to  remainders — Repugnancy. 

1.  As  a  ireneral  rule  when  real  estate  is  given  either  absolutely,  generally  or 

indefinitely,  with  the  power  of  disposition,  and  there  is  a  gift  over  of 
whatever  may  remain  undisposed  of  by  the  first  taker  at  his  death,  the 
limitation  over  is  void  for  repugnancy,  and  a  fee  passes  to  the  first  taker. 

2.  The  only  exception  to  the  rule  as  above  stated  is  where  the  testator  gives  to 

the  first  taker  a  life  estate  only,  and  annexes  to  it  the  power  of  disposition 
In  such  a  case,  the  devisee  for  life  is  not  allowed  to  take  a  fee  simple,  but 
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is  oonflned  Btrictly  to  his  life  interest,  and  this  without  reference  to  the  fact 
that  he  has  an  ultimate  right  to  dispoee  of  the  property  by  devise  in  any 
manner  he  pleases. 

■ 

Monks,  J. — Appellees  have  filed  an  earnest  petition  for  a  re- 
hearing, in  which  they  insist  that  the  words,  '^  and  what  is  left  at 
her  death  is  to  go  to  my  heirs  at  law,"  by  implication  gave  the 
widow  the  power  to  sell  said  real  and  personal  pro[)erty  during 
her  lifetime,  and  that,  therefore,  she  took  an  absolute  title  to  said 
property,  real  and  personal,  under  the  rule  declared  by  this  court 
in  the  case  of  Mulvane  v.  Rude  (this  term,  46  N.  E.  669).  It  may 
well  be  doubted,  under  the  rule  declared  in  Ooudie  v.  Johnston 
(109  Ind.  427,  10  N.  E.  296);  Qrem  v.  HewiU  (97  111.  118),  and 
Giles  V.  IMle  (104  U.  S  291),  whether  the  widow  had  the  power 
of  disposition  of  said  property,  as  claimed  under  the  provision  of 
the  will.  But  it  is  not.  necessary  to  determine  the  question,  for 
the  reason  that,  even  if  the  widow  had  such  power  under  the  will 
%3  claimed  under  the  doctrine  declared  in  the  case  of  Mulvane  v. 
Rude  {supra)j  she  did  not  have  an  absolute  title,  but  only  a  life  es- 
tate ill  said  property.  The  rule  declared  in  the  case  named  was 
that  when  real  estate  is  given  either  absolutely,  generally,  or  in- 
definitely, with  the  power  of  disposition,  and  a  gift  over  of  what 
may  remain  undisposed  of  by  the  first  taker  at  his  death,  the  limi- 
tation over  is  void  for  repugnancy,  and  a  fee  passes  to  such  lirst 
taker ;  and  that  the  only  exception  to  this  rule  is  where  the  testa- 
tor gives  to  the  first  taker  an  estate  for  life  only  in  certain  ami  ex- 
press terms,  and  annexes  to  it  the  power  of  disposition.  In  such 
case  the  devisee  for  life  will  not  take  an  estate  in  fee,  but  only  an 
estate  for  life,  nothwithstanding  the  power  of  disposition.  In  the 
case  at  bar  the  widow,  as  we  have  shown  in  the  original  opinion, 
was  given  a  life  estate  in  said  real  «nnd  personal  property  in  certain 
and  express  terms,  arid,  even  if  the  will  by  implication  gave  her 
the  power  of  disposition, — which  we  need  not  and  do  not  decide, 
— her  estate  in  said  property  would  only  be  for  life,  under  the 
doctrine  declared  in  the  case  of  Kfxdvane  v.  Rude  {supra),  for  the 
reason  that  said  facts  brinoj  it  clearly  within  the  only  exception  to 
the  general  rule  stated  in  that  case.  The  other  questions  urged  in 
the  petition  for  rehearing  were  fully  considered  in  the  original 
opinion.     The  }>etition  is  overruled. 
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Note.— WHEN  A  DEVISE  IS  VOID  BECAUSE  REPUGNANT  TO  THE 

ESTATE  GRANTED. 

The  Supreme  Court  of  the  United  States  in  the  case  of  New  Lamp  Chimney 
Co.  V.  Ansocia  Brass  and  Copper  Co.  (91  U.  8.  668  ,  reached  some  very  definite 
conclusions  as  to  what  constitutes  repugnancy;  and  from  Judge  Clifford's 
opinion  it  appears  that  words  and  phrases  are  often  found  in  different  provis- 
ions of  the  same  statute,  which,  if  taken  literally,  without  any  qualification, 
would  be  inconsistent  and  sometimes  repugnant,  when,  by  a  reasonable  inter- 
pretation— as  by  qualifying  both,  or  by  restricting  one  and  giving  to  the  other 
a  liberal  construction^-all  become  harmonious,  and  the  whole  difficulty  disap- 
pears ;  and  in  such  a  case  the  rule  is,  that  repugnancy  should,  if  practicable, 
be  avoided  ;  and  that,  if  the  natural  import  of  the  words  contained  in  the  re- 
spective provisions  tends  to  establish  such  a  result,  the  case  is  one  where  a  resort 
may  be  had  to  construction  for  the  purpose  of  reconciling  the  inconsistency, 
unless  it  appears  that  the  difficulty  cannot  be  overcome  without  doing  violence 
to  the  language  of  the  law  maker. 

"The  owner  of  property  hus  a  right  to  dispose  of  it  with  a  limited  restriction 
on  its  use,  however  much  the  restriction  may  affect  the  value  or  the  nature  of 
the  estate.  Repugnant  conditions  are  those  which  tend  to  the  utter  subversion 
of  the  estate,  such  as  prohibit  entirely  the  alienation  or  use  of  the  property. 
Co  ditions  which  prohibit  its  alienation  to  particular  persons  or  for  a  limited 
period,  or  its  subjection  to  particular  uses,  are  not  subversive  of  the  estate; 
they  do  hot  destroy  or  limit  its  alienable  or  inheritable  character.  (Sheppard, 
Touch.  129,  131.)  The  reports  are  full  of  cases  where  conditions  imposing  re- 
strictions upon  the  uses  to  which  property  conveyed  in  fee  may  be  subjected 
have  been  upheld.  In  this  way  slaughter  houses,  soap  factories,  distilleries, 
livery  stables,  tanneries,  and  machine  shops  have,  in  a  multitude  of  instances, 
been  excluded  from  particular  localities,  which,  thus  freed  from  unpleasant 
sights,  noxious  vapors,  or  disturbing  noises,  have  become  desirable  as  places 
for  residences  of  families.  To  hold  that  conditions  for  their  exclusion  from 
premises  conveyed  are  inoperative,  would  defeat  numerous  arrangements  in  our 
large  cities  for  the  health  and  comfort  of  whole  neighborhoods."  (Field,  J., 
in  Cowell  v.  Springs  Co.,  100  U.  S.  56.) 

If  an  estate  is  granted  and  conditions  repugnant  to  the  estate  granted  are 
annexed  thereto,  the  latter  will  be  void,  and  the  estate  will  pass  freed  from  such 

* 

condiiions.  (Wilkinson  v.  Wilkinson,  3  Swanst.  515;  Re  Macleay,  L.  R.  20 
Eq.  187;  Smith  v.  Bell,  31  U.  S.  6  Pet.  68  [8:  322];  Caruthers  v.  McNeill.  97 
III.  256;  Murfilt  V.  Jessop,  94  i:l.  158;  Rountree  v,  Talcott,  89  id.  246;  Brown- 
field  V.  Wilson,  78  id.  470;  Markillie  v.  Ragland,  77  id.  98;  Lowrie  v.  Ryland, 
65  Iowa,  584.) 

The  right  of  alienation  is  an  inherent  and  inseparable  quality  of  an  estate  in 
fee  simple.  In  a  devise  of  land  in  fee  simple,  therefore,  a  condition  against  all 
alienation  is  void,  becsuse  repugnant  to  the  estate  devised.  (Lit.  sec.  860;  Co. 
Litt.  206b,  228a;  4  Kent's  Com.  131;  McDonough  v.  Murdoch  [56  U.  S.].  15 
How.  867.  878,  875,  412  [14:  782,  785,  736,  752].)  For  the  same  reason  a  limita- 
tion over,  in  case  the  first  devisee  shall  alien,  is  equally  void,  whether  the  estate 
be  legal  or  equitable.    (Howard  v.  Carusi,  109  U.  S.  725  [27-  1089];  Ware  v. 
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Cann,  10  Barn.  &  C.  433;  Shaw  v.  Ford,  L.  R.  7  Oh.  Div.  669;  ReDugdale 
L  R.  38  Ch.  Div.  176;  Corbett  v.  Corbett.  L.  R.  18  Prob.  Div.  136;  Steib  v. 
Whitehead.  Ill  Hi.  247,  251;  Kelly  v.  Meins.  185  Mass.  231,  and  cases  there 
cited.)  And  on  principle,  and  according  to  the  weight  of  authority,  a  restric- 
tion, whether  by  way  of  condition  or  of  devise  over,  not  forbidding  alienation 
to  particular  persons  only,  but  against  any  and  all  alienation  whatever  during  a 
limited  time,  of  an  estate  in  fee,  is  likewise  void,  as  repugnant  to  the  estate  de- 
vised to  the  first  taker,  by  depriving  him  during  that  time  of  the  inherent  power 
of  alienation.  (Roosevelt  v.  Thurman,  1  Johns.  Ch.  220,  1  L.  ed.  119;  Mandle- 
baum  V.  McDoonell,  29  Mich.  78;  Anderson  v.  Gary,  36  Ohio  St.  506;  Twitty 
V.  Camp.  Phil.  Eq.  [N.  C],  61;  ReR  scher,  L.  R.  26  Ch.  Div.  801.) 

The  weight  of  authority,  and  especially  of  reasoned  authority,  is  against  the 
validity  of  restraints  upon  alienation,  however  limited  in  time.  1.  A  restraint 
against  alienation  until  the  devisee'8  eldest  (unborn)  son  reaches  twenty-one,  was 
held  bad  in  Roosevelt  v.  Tharman  (1  Johns.  Ch.  220);  2.  (Oxley  v.  Lane,  35 
N.  Y.  340,  346.  347.)  Here  the  court,  after  saying  that  it  had  been  doubted 
whether  conditions  imposing  partial  restrictions  upon  alienation  were  good, 
held  that  they  were  certamly  bad  if  they  violated  the  rule  against  perpetuities; 
3.  A  condition  not  to  sell  until  the  devisee  reached  thirty-tive  was  held  bad  in 
Twitty  V.  Camp  (Phil.  Eq.  [N.  C  ],  61);  4.  (Mandlebaum  v.  McDonnell,  29 
Mich.  78.)  Here  Christiai^cy,  J.,  in  an  elaborate  opinion,  shows  the  lack  of 
authority  for  the  validity  of  restraints  against  alienation  limited  in  time,  and 
the  court  holiis  that  such  restraints  are  void .  (Cited  from  Gray  on  Restraints 
on  Alienation  31.) 

The  authorities  are  very  generally  agreed  that  property  cannot  be  conveyed, 
devised,  or  bequeathed  with  a  restriction  against  it,  or  any  portion  of  it,  going 
to  assignees  in  bankruptcy  or  in  any  form  to  creditors,  although  a  grant  may 
be  made  which  shall  be  determinable  by  way  of  cessor  or  by  limitation  of  the 
estate  over  to  another  upon  the  occurrence  of  a  certain  event;  such  as  insolv- 
ency, bankruptcy,  or  the  occurrence  of  any  other  act  or  event  arising  out  of 
the  conduct  or  neglect  of  the  grantee  or  devisee.  The  bounty  of  a  grantor  or  tes- 
tator may,  how^ever,  be  secured  to  another  by  means  of  a  trust — a  "spendthrift's 
trust,"  as  it  is  sometimes  called;  so  that  the  periodical  income  of  the  estate  can- 
not be  anticipated  by  the  centyi  que  trust,  but  may  be  paid  to  him  from  time  to 
time,  beyond  the  iwwer  of  creditors  to  intercept  or  reach  it.  Many  such  cases 
are  collated  and  cited  in  Nichols  v.  Eaton  (91  U.  S.  717,  727.  23  L.  ed.  254. 257), 
and  the  whole  subject  is  fully  considered  in  Broadway  Nat.  Bank  v.  Adams  (133 
Mass.  170,  43  Am.  Rep.  504).  and  Foster  v.  Foster  (133  Mass.  179). 

CondUions  not  favored.— It  is  a  rule  of  extended  application  in  this 
country— one  always  in  the  ascendancy — that  all  forms  of  conditions  subsequent 
which  tend  to  defeat  the  estate  should  be  discouraged.  Such  elements  impart 
a  degree  of  uncertainty  as  to  the  tenure  that  should  not  be  encouraged — they 
foi«;t  an  element  of  distrust  into  real  estate  holdings,  and  they  breed  a  litigious 
spirit  tliat  it  is  one  object  of  all  law  to  allay.  Hence  it  has  become  a  settled 
rule  of  .construction  that  a  condition  will  be  strictly  interpreted,  and  where 
effect  is  given  to  one  it  must  be  because  the  language  employed  is  so  directly 
pointed  as  to  have  but  one  object,  and  one  meaning,  viz.,  the  creation  of  a  con- 
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tlition  subsequent.    (Craig  v.  Wells,  11  N.  T.  815;  Chute  v.  Washburn,  4i 
Miun.  812;  Cullen  v.  Sprigg,  88  Cal.  56;  8umner  v.  Darnell,  128  Ind.  88.) 


Hopkins  vs.  Keazer,  et  al. 

[Supreme  Judicial  Court  of  Maine,  Nov.  80, 1896;  89  Me.  847,  86  Atl.  Rep.  615.] 

Will  —  Fee — Life   estate  —  Vested    and    contingent  re- 

MAiNDBEis  —  Trusts — Insurance. 

A  testatrix  appointed  her  son,  James,  the  executor  of  her  will,  to  act  without 
giving  bond,  and  made  the  following  disposition  of  her  estate: 

"  Second.  During  the  lives  of  my  son,  James  Keazer,  and  his  wife,  Mary  Eliza- 
beth Keazer.  I  give  and  bequeath  to  them  one-half  of  the  income  of  my 
store  and  the  land  connected  therewith,  situated  on  the  northwesterly  side 
of  Middle  street,  in  said  Portland,  and  now  numbered  208.  Said  James 
and  his  wife,  so  long  as  tliey  or  the  survivor  shall  have  and  enjoy  the  in- 
come of  said  one-half  of  the  above  described  premises,  shall  be  charged 
with  and  pay  one  half  part  of  the  repairs,  insurance,  taxes,  and  other  legal 
expenses.  Upon  the  dece  ise  of  the  said  James  and  the  said  Mary  Elizabeth 
Keazer,  I  give  and  bequeath  the  income  of  said  one-half  of  said  premises 
to  my  children  or  child  then  alive,  charged  with  the  payment  of  said  taxes, 
insurance,  repairs  and  expenses.  Said  balance  of  said  income  of  said  one* 
half  of  said  premises  i 4  to  be  divided  equally  among  my  children,  and, 
upon  the  death  of  all  my  children,  I  give  and  devise  said  one-half  of  said 
premises  to  my  grandchildren  then  alive,  said  grandchildren  receiving  the 
share  the  parent  would  have  received  if  distribution  thereof  had  been  made 
under  the  laws  of  Maine. 

■'  Third.  I  give  and  bequeath  to  my  daughter  Mary  Helen  Teomans  the  other 
half  of  the  income  of  said  premises  on  said  Middle -street  during  her  life, 
charged  with  said  half  of  the  repairs,  taxes,  insurance  and  other  legal  ex- 
penses; and,  upon  the  death  of  my  said  daughter  Mary  Helen, I  give  and  de> 
vise  S2iid  one-half  of  said  premises  on  Middle  street  to  the  child  or  children 
of  my  daughter  Mary  Helen  Yeomans. 

"Fourth.  Inasmuch  as  my  late  daughter,  Mrs.  Caroline  Hopkins,  received 
from  her  father  property  on  Gray  street,  in  Portland,  I  therefore  give  and 
bequeath  to  my  grnnddaughter  Gertrude  Emma  Hopkins  the  sum  of  three 
hundred  dollars.  This  amount  is  to  be  invested  by  my  executor,  for  the 
said  Gertrude,  but  shall  not  be  paid  to  her  until  she  shall  become  twenty- 
one  {l\)  years  of  age.  When  of  that  age,  this  sum,  with  its  accumulations, 
shall  be  paid  to  her.  Should  my  grandchild  Gertrude  die  before  that  pe- 
riod, I  give  and  bequeath  said  sum,  with  its  accumulations,  to  my  children 
then  alive. 
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"Fifth.  I  give  and  devise  to  my  daughter  Frances  Eva  Webb,  now  of  said 
Portland,  during  her  life,  tlie  u^e  and  income  of  the  brick  dwelling  house, 
with  the  land  connected  therewith,  and  being  now  numbered  81,  on  the 
northeast  side  of  State  street,  and  in  which  she  now  resides.  My  daughter 
is  to  pay  all  taxes,  insurance,  repairs,  and  other  legal  charges  Uiereon. 
Upon  the  deceus«;  of  my  sail  daugliter,  Frances  Eva  Webb.  I  give  and  de- 
vise said  premises  to  the  children  of  said  Frances  Eva  Webb,  and  to  their  sur- 
vivors or  the  survivor.  If  either  of  said  children  should  die  leaving  issue 
then  alive,  such  issue  shall  have  the  parents'  share,  and,  if  there  is  no  such 
issue,  said  share  or  shares  shall  descend  to  the  survivors  or  the  survivor. 

"  Sixth.  I  give  and  bequeath  to  my  daughter  Mrs.  Emma  S.  McDuffle,  now  of 
ChiC'tgo,  during  her  life  the  use  and  income  of  the  brick  dwelling  house, 
with  the  land  belonging  thereto,  situated  at  the  corner  of  Gray  and  Static 
streets,  in  said  Portland,  together  with  the  use  of  all  the  household  furni- 
ture of  every  description  in  said  dwelling  house.  My  daughter  Emma  S. 
McDuffie  is  to  pay  all  taxes,  repairs,  insurance,  and  other  legal  charges 
thereon.  Upon  th*^  death  of  my  daughter  Emma.  I  give  and  devise  said 
premises  above  mentioned,  with  the  said  household  furniture,  to  the  children 
or  child  of  sad  Emii.a  S.  McDuffle. 

••  Seventh.  It  is  my  wish,  and  I  therefore  make  this  request  of  my  grandchild 
dren,  that  none  of  them  who  becomes  seized  and  possessed  of  any  of  my  es- 
tate, shall  sell  and  convey  such  interest  until  he  or  she  shall  have  owned  and 
controlled  said  interest  at  least  for  ten  years,  unless,  from  sickness  accident, 
or  some  unforeseen  circumstance,  he  or  she  is  obli^^ed  to  dispose  of  the  sam*". 

•'Eighth.  After  payment  of  taxes,  repairs,  insurance,  and  other  legal  chargea 
from  the  income  of  the  rest,  residue,  and  remainder  of  my  estate,  I  give 
and  bequeath  the  balance  of  said  income  to  my  children,  and  to  the  surviv- 
ors and  survivor  of  them;  and.  when  all  my  children  are  deceased,  I  give, 
devise,  and  bequeath  said  rest,  residue,  and  remainder  to  my  grandchildren, 
the  same  to  be  distributed  in  accordance  with  the  laws  of  Maine." 

Upon  the  question  whether,  under  items  3  and  8,  the  children  of  the  testatrix 
are  entitled  to  an  absolute  fee  in  the  estates  described  in  those  items,—in 
item  2  upon  the  termination  of  the  prior  estate,  and  in  item  8.  residuary 
clause,  at  the  death  of  the  testatrix, — disreganling  in  both  instances  the  de- 
vise over  to  their  children,  her  grandchildren: 

1.  Held,  that  the  testatrix  intended  to  give  the  enjoyment  of  her  estate  to  her 
children  so  long  as  they  might  live,  and  to  give  the  estate  itself,  subject  to 
this  first  charge,  absolutely  to  her  grandchildren;  that,  instead  of  there  be- 
ing a  clear  intention,  by  these  bequests,  that  her  children  are  to  take  an 
absolute  property,  it  is,  on  the  contrary,  clearly  evident  that  she  intended 
they  should  not  have  any  such  property, — ^her  scheme  being  that  the  fee  in 
all  her  estate  should  vest  in  her  grandchildren;  also,  that  the  real  intention 
and  the  judicial  intention  are  not  inconsistent  with  each  other. 

8.  Held,  that  the  children  of  the  testatrix,  not  taking  an  estate  in  fee  simple, 
are  entitled  to  a  life  estate,  the  income  of  which  is  bequeathed  to  them. 

tt.  HMy  that  the  grandchildren,  under  items  %  and  8,  take  a  contingent  and  not 
a  vested  estate. 
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4  Also,  that  they  take  their  iuterests  in  their  vested  remainders  |Mr  iHrpes^ 
the  child  or  children  of  each  parent  taking  by  representation  what  would 
have  been  such  parent's  share  had  the  estate  been  inherited  by  the  children 
instead  of  being  given  to  the  grandchildren. 

6.  Bdd,  that  the  executor  is  appointed  by  the  will  trustee  of  the  fund  provided 

for  Gertrude  Emma  Hopkins,  and  he  may  properly  be  regarded  as  an  im- 
plied or  qwui  trustee  of  the  estates  vesting  in  the  children  of  the  testatrix 
until  they  see  lit  to  go  into  possession  of  such  estate  themselves. 
0.  The  life  tenant  shall,  at  the  risk  of  committing  waote  if  neglected,  insure, 
for  the  benefit  of  the  whole  estate,  its  principal  or  corpus^  so  that  in  case 
of  loss,  the  proceeds  may  be  either  expended  in  the  way  of  repairs,  or  bet 
preserved  as  a  substitute  for  the  property  lost. 

7.  Spear  v.  Fogg  (82  AU.  791,  87  Me.  122),  affirmed. 

(Official.) 

Report  from  Superior  Court,  Cumberland  county. 

In  equity.     Bill  of  interpleader  by  Gertrude  E.  Hopkins,  pro 
ami,  against  James  Keazer  and  othera      Submitted   on  report 
*  Bill  sustained. 

JJ.   W,  Oage,  C.  A.  Strout,  and  Oeo.  C,  Hopkins^  for  plaintiff. 

J.  W.  Symonds^  D.  W.  Snow,  and  G  S.  Cook,  for  defendants. 

Peters,  C.  J. — Caroline  Keazer  left,  at  her  decease,  a  will,  somo 
of  the  provisions  of  which  are  deemed  to  be  of  such  doubtful 
meaning  and  effect  as  to  render  it  expedient  to  obtain  a  construe- 
tion  of  them  by  the  court  •  Omitting  such  parts  of  the  will  as  can 
have  no  bearing  on  the  questions  presented  for  our  consideration, 
the  instrument  reads  as  follows : 

**  Second.  During  the  lives  of  my  son,  James  Keazer,  and  his 
wife,  Mary  Elizabeth  Keazer,  I  give  and  bequeath  to  them  one- 
half  of  the  income  of  my  store  and  the  land  connected  therewith^ 
situated  on  the  northwesterly  side  of  Middle  street,  in  said  Port- 
land, and  now  numbered  two  hundred  and  three.  Said  James  and 
his  wife,  so  long  as  they  or  the  survivor  shall  liave  and  enjoy  the 
income  of  said  one-half  of  the  above  described  premises,  shall  be 
charged  with  and  pay  one-half  part  of  the  repairs,  insurance,  taxes, 
and  other  legal  expenses.  Upon  the  decease  of  the  said  Jamea 
and  the  said  Mary  Elizabeth  Keazer,  I  give  and  bequeath  the  in- 
come of  said  one-half  of  said  premises  to  my  children  or  child  thea 
Vol.  11—64 
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alive,  charged  with  the  payment  of  said  taxes,  insurance,  repairs, 
and  expenses.  Said  balance  of  said  income  of  said  one-half  of 
said  premises  is  to  be  divided  equally  among  my  children,  and,  upon 
the  death  of  all  my  children,  I  give  and  devise  said  one-half  of 
said  premises  to  my  grandchildren  then  alive,  said  grandchildren 
receiving  the  share  the  parent  would  have  received  if  distribu- 
tion thereof  had  been  made  under  the  laws  of  Maine. 

"Third.  I  give  and  bequeath  to  my  daughter  Mary  Helen 
Yeornans  the  other  half  of  the  income  of  said  premises  on  said 
Middle  street  during  her  life,  charged  with  said  half  of  the  repairs, 
taxes,  insurance,  and  other  legal  expenses ;  and,  upon  the  death  of 
my  said  daughter  Mary  Helen,  I  give  and  devise  said  one-half  of 
said  premises  on  Middle  street  to  the  child  or  children  of  my 
daughter  Mary  Helen  Yeornans. 

**  Fourth.  Inasmuch  as  my  late  daughter,  Mrs.  Caroline  Hop- 
kin?,  received  from  her  father  property  on  Gray  street,  in  Port- 
land, I  therefore  give  and  bequeath  to  my  granddaughter  Gertrude 
Emma  Hopkins  the  sum  of  three  hundred  dollara  This  amount 
is  to  be  invested  by  my  executor,  for  the  said  Gertrude,  but  shall 
not  be  paid  to  her  until  she  shall  become  twenty -one  (21)  years  of 
age.  When  of  that  age,  this  sum,  with  its  accumulations,  shall  be 
paid  to  her.  Should  my  grandchild  Gertrude  die  before  that 
period,  I  give  and  bequeath  said  sum,  with  its  accumulations,  to 
my  children  then  alive. 

"  Fifth.  I  give  and  devise  to  my  daughter  Frances  Eva  Webb, 
now  of  said  Portland,  during  her  life,  the  use  and  income  of  the 
brick  dwelling  house,  with  the  land  connected  therewith  and  being 
now  numbered  eighty-one,  on  the  northeast  side  of  State  street, 
and  in  which  she  now  resides.  My  daughter  is  to  pay  all  taxes, 
insurance,  repairs,  and  other  legal  charges  thereon.  Upon  the 
decease  of  my  said  daughter,  Frances  Eva  Webb,  I  give  and  de- 
vise said  premises  to  the  children  of  said  Frances  Eva  Webb,  and 
to  their  survivors  or  the  survivor.  If  either  of  said  children 
should  die  leaving  issue  then  alive,  such  issue  shall  have  the 
parents'  share,  and,  if  there  is  no  such  issue,  said  share  or  shares 
shall  descend  to  the  survivors  or  the  survivor. 

"Sixth.  I  give  and  bequeatli  to  my  daugliter  Mrs.  Emma  & 
McDuffie,  now  of  Chicago,  during  her  life,  tlie  use  and  income  of 
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the  brick  dwelling  house,  with  the  land  belonging  thereto,  situated 
at  the  corner  of  Gray  and  State  streets,  in  said  Portland,  together 
with  the  use  of  all  the  household  furniture  of  every  description  in 
said  dwelling  house.  My  daughter  Emma  S.  McDuffie  is  to  pay 
all  taxes,  repairs,  insurance,  and  other  legal  charges  thereon. 
Upon  the  death  of  my  daughter  Emma,  I  give  and  devise  said 
premises  above  mentioned,  with  the  said  liousehold  furniture,  to 
the  children  or  child  of  said  Emma  S.  McDuffie. 

"Seventh.  It  is  my  wish,  and  1  therefore  make  this  request  of 
my  grandchildren,  that  none  of  them  who  become  seized  and  pos- 
sessed of  any  of  my  estate,  shall  sell  and  convey  such  interest 
until  he  or  she  shall  have  owned  and  controlled  said  interest  at 
least  for  ten  years,  unless,  from  sickness,  accident,  or  some  unfore- 
seen circumstance,  he  or  she  ia  obliged  to  dispose  of  the  same. 

'Eighth.  After  payment  of  taxes,  repairs,  insurance,  and  other 
legal  charges  from  the  income  ot  the  rest,  residue,  and  remainder 
of  my  estate,  I  give  and  bequeath  the  balance  of  said  income  to 
my  children,  and  to  the  survivors  ana  survivor  of  them ;  and, 
when  all  my  children  are  deceased,  I  eive,  devise,  and  bequeath 
said  rest,  residue,  and  remainder  to  my  grandchildren,  the  same 
to  be  distributed  in  accordance  with  the  laws  of  Maine. 

"  Ninth.  I  appoint  my  son,  James  Keazer,  executor  of  this,  my 
last  will  and  testament,  and  I  request  the  judge  of  probate  to  grant 
unto  him  letters  testamentary  without  requiring  of  him  bonds  or 
sureties." 

Perhaps  the  most  important  question  presented  by  the  will  is 
whether,  under  items  two  and  eight,  the  children  of  the  testatrix 
are  entitled  to  an  absolute  fee  in  the  estates  described  in  such 
items, — in  item  two  upon  tlie  termination  of  the  prior  estate,  and 
in  item  eight,  residuary  clause,  at  the  death  of  the  testatrix, — dis- 
regarding in  both  instances  the  devise  over  to  their  children,  her 
grandchildren.  "  In  this  case  it  cannot  be  so  much  an  inquiry  as 
to  what  the  testatrix  desired  and  expected  to  be  done  as  it  is 
whether  she  has  been  able  to  effectuate  her  intention  consistently 
with  the  rules  of  law  ;  for  surely  it  cannot  be  denied  that  her  pur- 
pose may  be  visibly  seen,  by  either  lawyer  or  layman,  throughout 
all  the  lines  of  her  will, — a  purpose  to  give  the  enjoyment  of  her 
estate  to  her  children  so  long  as  they  might  live,  and  to  give  the 
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estate  itself,  subject  to  this  first  charge,  absolately  to  her  grand* 
children. 

Of  course,  we  must  fully  recognize  the  familiar  principle,  well 
established  in  this  state,  that  if  a  testator  first  bequeaths  property 
by  absolute  and  unconditional  terms,'  he  cannot  afterwards,  by  a 
different  provision  in  the  same  will,  unless  it  be  a  full  or  partial 
revocation  of  the  first  provision,  carve  a  remainder  out  of  what  he 
has  already  disposed  of.  But  that  doctrine  should  be  applied 
carefully  where  it  manifestly  conflicts  with  the  real  intention  of 
tlie  testator,  and  some  judges  and  jurists  think  that  the  doctrine 
has  already  gone  too  far  in  some  cases. 

But  we  are  of  opinion  that  such  doctrine  cannot  be  reasonably 
applied  to  the  bequests  in  question  hera  None  of  our  own  cases 
go  far  enough  in  that  direction  to  embrace  this  case.  Take,  for 
example,  the  devise  construed  in  Mitchell  v.  Morse  (77  Me.  428,  1 
Atl.  141),  as  illustrative  a  case  as  any  on  the  subject.  There  a 
husband,  after  devising  the  rest  and  residue  of  his  estate  to  his 
wife,  afterwards  says:  *'  But  the  remainder  thereof  at  my  wife's 
decease  I  give  and  devise  to  my  children  and  their  heii*s."  There 
a  positive  repugnancy  existed,  and  also  an  implication  that  there 
might  or  might  not  be  any  property  remaining  at  the  death  of  the 
wife.  So,  in  Jones  v.  Bacon  (68  Me.  34),  a  leading  case  often 
cited,  where  a  testator  devises  his  estate  to  his  wife,  and  then 
undertakes  to  direct  what  shall  be  done  with  any  portion  of  it 
which  she  may  leave  at  her  decease.  These  were  inconsistent  and 
repugnant  devises.  The  same  may  be  said  of  Ide  v.  Ide  (5  Mass. 
500),  an  early  and  leading  case  in  Massachusetts,  where  Parsons, 
C.  J.,  said  :  "  Wherever  it  is  the  clear  intention  of  the  testator  that 
the  devisee  shall  have  an  absolute  property  in  the  real  estate 
devised  (the  principle  had  not  then  been  extended  to  personal 
property),  a  limitation  over  must  be  void."  Let  it  be  noticed  tiiat 
it  is  a  '^ clear"  intention  that  is  to  be  manifested,  and  not  a  doubt- 
ful one. 

Now,  the  present  case  differs  from  the  above  cases,  which  we 
have  presented  as  illustrations  of  the  principle  invoked  by  some 
of  the  parties  interested  in  the  controversy  here.  So  far  from 
there  being,  in  the  bequests  under  consideration,  any  "clear  inten- 
tion "  that  the  children  of  the  testatrix  are  to  take  an  absolute 
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property  in  her  estate,  it  is,  on  the  contrary,  clearly  evident  that 
she  intended  they  should  not  have  any  such  property ;  her  scheme 
being  that  the  fee  in  all  h^  r  estate  should  finally  vest  in  her  grand- 
children. The  two  provisions  for  children  and  grandchildren  are 
contained  in  a  single  sentence,  done  in  one  breath,  while  the  pen 
is  not  lifted  from  the  paper  in  expressing  them.  The  meaning 
and  effect  of  the  words,  **  And,  when  all  my  children  are  dead,  I 
give  said  residue  to  my  grandchildren,"  are  the  same  as  if  reading, 
"Until  all  my  children  are  dead,  and  then  I  give  said  residue  to 
my  grandchildren."  So  sure  was  she  in  her  own  mind  that  her 
real  estate  would  go  eventually  to  her  children's  children  that,  in 
the  seventh  item  of  her  will,  she  advises  them  about  its  manage- 
ment 

It  is  noticeable  that  no  power  of  disposal  is,  at  any  rate,  ex- 
pressly granted  in  the  bequests,  and  that  the  words  '*  bequest " 
and  **  devise "  are  appropriately  used  according  to  her  intention, 
making  bequests  to  the  first  generation  and  devises  to  the  second. 
Nor  are  woWls  of  inheritance  annexed  to  her  bequests.  The  fact 
that  she  bequeaths  only  income,  instead  of  estate,  whatever  con- 
struction we  may  feel  constrained  to  give  to  the  word  "income" 
in  another  connection,  goes  a  good  way  towards  indicating  inten- 
tion, and  also  in  establishing  the  legal  effect  of  the  language  used, 
construing  all  the  clauses  of  the  will  together.  And  of  still  greater 
consequence,  for  tlie  same  purposes,  is  the  fact  that  she  carefully 
bequeaths  only  a  balance  of  income,  such  balunce  as  may  be 
created  after  deducting  from  the  entire  income  the  items  of  taxes, 
insurance,  and  all  legal  expenses.  Why  should  she  interest  her- 
self in  those  details  of  the  future  management  of  a  property  wliicjh 
she  had  previously  given  absolutely  to  her  children ;  and  aforiion^ 
if  she  was  aware  that  she  had  already  disposed  of  the  property  iu 
such  way? 

This  interpretation  is  consistent  with  all  the  ordinary  rules  of 
construction  afiplicable  in  such  cases, — such  as  that  the  intention  of 
the  testator  shall  prevail,  to  be  ascertained  from  a  consideration 
of  all  the  provisions  of  the  will  taken  together;  that  the  predomi 
nating  or  controlling  purpose  of  tlie  testator  shall  have  great 
weight  in  interpreting  his  will;  that  all  the  provisions  of  a  will, 
without  exception,  shall  be  rendered   effectual,  if  possible  to  be 
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done  consistently  with  the  rules  of  law;  and  that  courts  will 
change  or  mold  the  language  of  a  will  in  order  to  give  to  it  its 
intended  effect.  (See  Schouler,  Wills,  §  477,  and  cases  in  notes.) 
We  have  already  seen  what  slight  modification  of  the  phrase- 
ology of  this  devise,  while  at  the  same  time  preserving  all  its  sub- 
stance, would  indisputably  establish  its  meaning.  And  why  does 
not  the  rule  of  construction  laid  down  in  Rev.  St  (ch.  74,  §  16) 
lead  to  the  same  result,  the  rule  being  that  a  devise  of  land  con- 
veys all  the  interest  of  the  devisor  therein,  unless  it  appears  by 
the  will  that  he  intended  to  convey  a  less  estate  therein?  We 
think,  on  this  point  in  the  controversy,  that  the  real  intention  and 
the  judicial  intention  are  not  inconsistent  with  each  other. 

The  next  important  question  arising  upon  the  will  is  whether 
the  children  of  the  testatrix,  not  taking  an  estate  in  fee  simple, 
are  entitled  to  a  life  estate  in  the  properties,  the  income  of  which 
is  bequeathed  to  them.  Those  who  are  opposing  the  proposition 
of  a  life  tenancy  rely  very  much  on  the  circumstance  that  only  a 
"balance*'  of  income  is  bequeathe* I,  after  certain  deductions  are 
made  from  the  earnings;  the  argument  being  that  such  a  bequest 
has  an  effect  totally  different  from  one  that  might  give  the  whole 
income  of  the  estates.  We  incline,  however,  to  the  belief  that  it 
would  be  a  reasonable  construction  of  the  clause  to  say  that,  in 
effect,  it  is  nothing  more  or  less  than  a  bequest  of  the  net  income 
of  the  property  described,  and  our  own  cases  have  fully  estab- 
lished the  doctrine  that  a  devise  of  the  income  or  net  income  of 
an  estate  for  one's  lifetime  is  a  devise  of  the  estate  itself  for  such 
period.  {Andrews  v.  Boyd,  5  Me.  199.)  In  BaUeiifteld  v.  Hdskina 
(33  id.  392),  essentially  the  same  principle  is  enunciated.  In 
Barl  V.  Row  (35  id.  414),  it  was  held  that  a  direction  by  a  hus- 
band in  his  will  that  hLs  wife  "  shall  receive  for  her  support  the 
net  profits"  of  his  land  was  a  devise  of  the  land  itself.  In  Dta- 
merit  v.  Lore  (31  N.  J.  Law,  220),  a  bequest  of  income  for  life 
was  decided  to  be  a  devise  for  life  of  the  land  from  which  the 
income  was  to  be  derived  and  paid  over  to  the  beneficiary  annu- 
ally for  his  support  and  maintenance.  There  are  a  few  opposing 
cases,  however,  and  in  the  cases  of  Bowen  v.  Payton  (14  R  I.  257) 
and  Qraig  v.  Craig  (3  Barb.  Ch.  76)  will  be  found  a  collection  of 
many  cases  on  the  subject     In  late  cases  the  Supreme  Court  of 
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the  United  States  has  decided  that  the  taxation  of  net  income  de 
rived  from  land  is  a  taxation  of  the  land.  See  Sampson  v.  Ban" 
dall  (72  Ma  109),  on  the  general  proposition  that  a  bequest  of  in- 
come of  land  is  a  devise  of  the  land,  when  there  are  not  overraJing 
words  in  the  will  establishing  the  contrary. 

Another  point  to  be  settled  is  whether  the  grandchildren  take, 
nniler  items  2  and  8,  a  vested  interest  in  those  estates  at  the  death 
of  the  testatrix,  or  whether  the  vesting  of  the  title  in  them  is  to 
be  postponed  until  the  termination  of  the  prior  estates  subsisting 
in  the  testator's  children  during  their  lives. 

We  are  of  opinion  that  the  estates  to  go  to  the  grandchildren 
must  be  considered  as  contingent,  and  not  vested.  The  provision 
in  their  behalf  in  item  2  must  be  held  to  be  contingent  by  force  of 
the  late  case  of  Spear  v.  Fogg  (87  Me.  132,  32  Atl.  791).  See, 
also,  the  citations  in  that  case.  The  words  of  this  bequest  plainly 
indicate  contingency.  The  testatrix  provides  for  an  equal  division 
of  income  among  her  children,  and,  upon  the  death  of  all  her 
children,  she  devises  the  same  estate  to  such  of  her  grandchildren 
as  may  then  be  alive.  There  cannot  be  a  plainer  proposition 
than  that  it  is  uncertain  who,  if  any,  among  the  grandchildren, 
shall  be  survivors  after  all  the  children  of  the  testatrix  are  de- 
ceased. 

The  language  of  the  residuary  clause  differs  from  that  of  item 
two,  and  might  admit  of  more  doubt  in  its  construction,  were  it  not 
for  the  influence  of  the  construction  which  is  inevitably  to  be 
placed  on  item  two,  and  furthermore,  but  for  the  general  intention 
of  the  tes^trix,  as  manifested  by  the  whole  will.  It  can  hardly 
be  possible  that  the  testatrix  intended  different  kinds  of  disposi- 
tion by  the  two  clauses  of  her  will.  The  whole  scheme  of  her  will 
opposes  such  an  idea  And,  still,  in  item  two,  she  gives  to  such 
of  her  grandchildren  as  may  be  alive  at  the  decease  of  all  her 
children,  and  in  the  residuary  clause  she  devises  to  her  grand- 
children generally.  But  we  think  she  meant,  in  the  second  case, 
what  she  directly  said  in  the  first,  that  grandchildren  then  alive 
should  be  the  takera  Living  grandchildren  were  intended. 
'*  When  all  my  children  are  deceased,  I  give,  devise,  and  bequeath 
to  my  grandchildren,*'  are  her  words.  She  had  in  mind  such 
grandchildren  as  there  would  be  at  the  decease  of  her  children, 


612  PROBATE  REPORTS  ANNOTATED 

and  not  at  ner  own  decease.  The  idea  of  survivorship  was  enter 
tained  by  her  in  the  whole  residuary  clause,  the  estate  going  first 
to  her  children  and  the  survivors  and  survivor  oE  them,  and  then 
to  the  surviving  grandchildren. 

Still  another  inquiry  is  to  be  responded  to,  and  that  is  whether 
the  grandchildren  take  their  interests  in  their  vested  remainders 
per  stirpes  or  not.  We  do  not  doubt  that  by  the  terms  of  the 
will  they  take  per  stirpes^  the  child  or  children  of  each  parent 
taking  by  representation  what  would  have  been  such  parents 
share  had  the  estate  been  inherited  by  the  children,  instead  of 
being  given  to  the  grandchildren. 

Finally,  we  are  asked  if  any  trusts  are  created  by  the  will. 
Evidently,  the  executor  is  appointed  by  the  will  a  trustee  of  the 
fund  provided  for  Gertrude  Emma  Hopkins,  and  he  may  prop- 
erly be  regarded  as  an  implied  or  quasi  trustee  of  the  estates  vest- 
ing in  the  children  of  the  testatrix  until  they  see  fit  to  go  into 
possession  of  such  estates  themselves.  It  would,  perhaps,  have 
been  a  wise  provision  had  a  trustee  been  expressly  appointed, 
inasmuch  as,  among  the  numerous  devisees,  questions  may  arise 
as  to  what  repairs  better  be  made,  or  how  much  insurance  should 
be  carried,  or  as  to  which  of  them  should  have  possession  of  tlie 
moneyed  assets, — the  residuary  estate  consisting,  as  the  bill  in- 
forms us,  of  real  estate  and  rights  and  credits ;  and  one  respon- 
43ible  person  can  undoubtedly  manage  such  concerns  more  satis- 
factorily than  many  can. 

There  is  a  good  deal  of  reason  to  believe  that  the  testiitrix 
supposed  she  had  intrusted  these  affairs  in  the  hands  of  her 
trusted  executor,  and  for  that  reason  it  may  be  proper  to  require 
security  from  any  of  the  devisees  who  may  have  the  keeping  of 
the  personal  assets;  but  that  is  not  a  question  here  at  this  time, 
and  it  can  be  determined  at  a  later  date,  upon  an  application  to 
the  court,  if  controversy  arises  in  relation  to  it 

It  should  be  noticed  by  tliose  interested  that  the  carrying  of 
insurance  is  made  a  charge  upon  the  incomes  of  the  several  por- 
tions of  the  estate,  or  upon  the  estate  itself.  This  does  not  mean 
.  merely  that  a  life  tenant  shall  or  may  procure  an  insurance  on  his 
own  interest,  leaving  the  remainderman  to  insure  his  separate  in- 
terest if  he  sees  fit  to  do  so.     But  it  means  that  the  life   tenant 
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shall,  at  the  risk  of  the  consequences  of  committing  waste  if  neg« 
lected,  insure,  for  the  benefit  of  the  whole  property,  its  principal 
or  corpusy  so  that,  in  case  of  loss,  the  proceeds  may  be  either  ex** 
pended  in  the  way  of  repairs  or  be  preserved  as  a  substitute  for 
the  property  lost  (See  2  Perry,  Trusts  [4ih  ed.],  §§  487,  558, 
and  cases  cited.) 

We  have  no  doubt  that  these  views  as  expressed  by  us  sub- 
stantially answer  the  interrogatories  submitted  for  our  opinion, 
and  we  think  that  there  is  such  serious  doubt  as  to  the  true  con- 
struction of  some  of  the  provisions  of  the  will  as  to  entitle  the 
complainant  to  payment  of  her  disbursements  in  this  proceeding, 
and  also  to  entitle  each  side  to  reasonable  counsel  fees  out  of  the 
personal  assets  of  the  estate. 

Bill  sustained. 


Bailet  et  dl,  vs.  Brown  et  al. 

[Supreme  Court  of  Rhode  Island,  Jan.  4,  1897;  86  Atl.  Rep.  681.] 

Construction  of  will. 

1.  A  will  which  is  lengthy,  verbose  and  manifestly  inconsistent  should  be  the 
subject  of  careful  study  in  the  light  of  the  facts  and  circumstances  sur- 
rounding the  testator  at  the  time  of  its  execution. 

8.  The  phrase  '*  who  shall  survive  me  "  should  receive  a  judicial  construction 
conforming  to  the  phrase  "  who  should  live  after  me/'  whenever  such  is  the 
evident  meaning  of  the  testator. 

8.  Whenever  the  language  used  is  unskillful  or  inaccurate,  but  the  intent  can 
be  clearly  collected  from  the  instrument,  such  inapt  language  as  is  repug- 
nant to  the  general  intent  may,  and  ought  to  be,  rejected. 

Bill  by  William  M.  Bailey  and  another,  trustees  under  the  will 
of  Caroline  M.  Brown,  deceased;  against  Elena  Brown,  executrix, 
and  others,  for  instructions  respecting  the  execution  of  the  trust 

Thomas  C.  Oreene^  for  complainanta 

William  0.  JRoelker,  for  respondenta 

TiLLlNGHAST,  J. — This  is  a  bill  bronpht  by  the  trustees  under 

the  will  of  Caroline  M.  Brown,  late  of  Warwick,  deceased,  for  in- 
Vol.  11-65 
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structions  relating  to  the  execution  of  certain  of  the  trusts  contained 
in  said  will.  As  the  will  in  question  is  printed  in  full  iii  the  case 
of  Bailey^  Petitioner  (18  R  L  544),  there  is  no  occasion  for  repeat- 
ing it  here.  The  bill  is  brought  against  Elena  Brown,  executrix 
of  the  last  will  and  testament  of  her  late  husband,  Grenville  R 
Brown,  who  was  a  son  of  said  Caroline  M.  Brown;  Grenville  Paul 
Nicholas  Brown,  the  infant  son  of  said  Grenville  R  Brown  and  said 
Elena  Brown;  Rush  C.  Hawkins  and  Ann  Mnry  B.  Hawkins,  his 
wife;  and  said  John  Carter  Brown,  in  his  individual  capacity.  It 
sets  out  certain  portions  of  the  will  of  said  Caroline  M.  Brown» 
and  then  shows  that,  after  the  execution  thereof,  Caroline  M.  Brown, 
daughter  of  the  testatrix,  intermarried  witli  Paul  Bajnotti,  and 
has  of  late  deceased,  without  issue  living  at  her  decease;  that 
Nicholas  Brown,  grandson  of  said  testatrix,  attained  the  age  of 
twenty-one  years,  and  ihereafterwards  deceased,  without  issue  liv- 
ing at  his  decease;  that  the  said  Grenville  R.  Brown  intermarried 
with  the  said  Elena  Brown,  and  thereaft«rwarus,  to  wit,  on  the  7th 
day  of  February,  1896,  deceased ;  and  that,  since  his  decease,  a  son^ 
the  infant  respondent  in  this  case,  has  been  born;  that  said  John 
Carter  Brown  and  the  said  Ann  Mary  B.  Hawkins  and  the  said 
infant  son  of  Grenville  R  Brown  are  the  only  descendants  now 
living  of  the  testatrix,  Caroline  M.  Brown  ;  that  certain  questions 
have  arisen  concerning  the  proper  construction  of  a  portion  of  said 
will  and  the  codicil,  which  forms  a  part  thereof, — that  is  to  say: 
Whether  the  complainants  are  authorized  to  pay  over  or  apply  the 
income,  or  any  part  thereof,  arising  from  tlve  share  in  said  trust 
estate  from  which  said  Grenville  R  Brown  derived  income  during 
his  lifetime,  for  the  benefit  of  said  infant  son  of  Grenville  R. 
Brown  ;  whether  the  complainants  are  authorized,  when  the  said 
infant  son  shall  arrive  at  the  age  of  twenty-one  years,  to  transfer 
and  pay  over  to  him  the  capital  of  the  said  share,  and  if  the  said 
infant  son  shall  decease  under  the  age  of  twenty-one  years,  without 
issue,  to  whom  shall  the  income  of  said  share  be  paid,  and  when 
and  to  whom  shall  the  principal  of  said  share  be  transferred  and 
paid,  and  at  what  time  Also,  whether  the  said  John  Carter 
Brown  (inasmuch  as  there  was  no  child  of  the  said  Grenville  R 
Brown  in  the  lifetime  of  said  testatrix)  has  not  become  entitled  to 
the  income  of  said  share  in  the  trust  estate  from  which  said  Gren. 
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ville  R  Brown  derived  income  daring  his  lifetime,  as  aforesaid 
and,  if  so,  when  and  to  whom  should  the  capital  of  said  share  be 
distributed  and  conveyed,  and  to  whom  shall  said  income  be  paid 
on  the  decease  of  said  John  Carter  Brown  ;  whether  the  complain- 
ants shall  pay  or  apply  the  rent  of  the  undivided  ninth  part  of  the 
Whitman  block  in  said  will  and  codicil  mentioned,  for  the  benefit 
of  said  infant  son  of  said  Grenville  R  Brown ,'  and  whether  they 
shall  convey  the  said  ninth  part  of  said  block  to  said  infant  son 
upon  his  attaining  the  age  of  twenty -one  years :  and  in  case  he  shall 
decease  before  attaining  that  age,  without  issue  or  with  issue,  to 
whom  shall  the  income  of  said  share  be  paid,  and  when  and  to  whom 
shall  the  principal  of  said  share  be  conveyed ;  and  whether  said 
John  Carter  Brown  is  entitled  to  the  said  rent  of  said  share  during 
his  lifetime,  and,  if  so,  when  and  to  whom  shall  the  same  be  paid 
after  the  decease  of  the  said  John  Carter  Brown,  and  to  whom 
shall  the  principal  of  said  share  be  paid,  and  when.  The  answer 
of  the  guardian  ad  litem  of  said  Grenville  Paul  Nicholas  Brown 
submits  the  rights  of  the  said  infant  to  the  protection  and  decree 
of  this  court,  and,  for  the  information  of  the  court  in  the  premises, 
sets  up :  That  the  said  Caroline  M.  Brown,  the  testatrix  aforesaid, 
was,  at  the  time  of  the  date  of  the  making  of  the  will,  the  widow  of 
the  Honorable  Nicholas  Brown,  late  of  said  Warwick,  deceased;  and 
that  the  bulk,  if  not  all,  of  the  property  disposed  of  in  and  by  said 
will,  was  either  ancestral  property  of  her  husband  which  he  had  in- 
herited from  his  father,  and  which  had  come  to  her  from  her  hus- 
band under  the  statute  as  his  widow,  lie  having  deceased  intestate, 
or  else  was  property  which  she  had  purchased  after  his  death  with 
the  proceeds  of  such  ancestral  property.  That  she  was  born  on  the 

day  of ,  1807;  and  that  she  died  on  the  9th  day  of  July» 

A.  D.  1879.  That,  at  the  time  of  the  making  of  said  will,  she  had 
living  four  children,  therein  named,  to  wit :  John  Carter  Brown, 
the  complainant  aforesaid,  who  was  born  on,  to  wit,  the  16th  day  of 
March,  1840,  and  was  married  on,  to  wit,  the  15th  day  of  April, 
1869,  to  his  wife,  who  is  now  living,  but  that  he  has  never  had  any 
children  ;  also,  a  daughter,  the  respondent  Ann  Mary  B.  Hawkins, 
who  was  born  on,  to  wit,  the  9th  day  of  March,  1887,  and  married 
on,  to  wit,  the  80th  day  of  June,  1860,  to  the  respondent  Rush  C. 
Hawkins,  and  who  has  never  had  any  children ;  also,  a  daughter. 
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Caroline  M.  Brown,  who  was  born  on,  to  wit,  the 28th  day  of  October, 
1841,  and  married  on,  to  wit,  the  17th  day  of  June,  1876,  to  Paul  M» 

Bajnotti,  and  who  deceased  on  the day  of ,  189-,  and  who 

never  had  any  children ;  also,  a  son,  Grenville  R  Brown,  who  was 
born  on,  to  wit,  the  17th  day  of  June,  1846,  and  married  on,  to  wit,  the 
17xh  day  of  June,  1895,  to  Elena  Brown,  aforesaid,  and  who  died 
on  the  7th  day  of  February,  1896,  leaving  only  one  child  him  sur- 
viving, viz.,  the  respondent,  said  Grenville  Paul  Nicholas  Brown. 
That  the  testatrix  had  also  another  child,  a  son,  Alfred  Niciiolas 
Brown,  who  had  deceased  prior  to  the  date  of  the  making  of  said 
will,  and  who  left,  surviving  him,  only  one  child,  a  grandson, 
Nicholas  Brown,  mentioned  in  said  will,  who  was  born  on,  to  wit, 

the day  of  September,  1862,  and  who  died  on,  to  wit,  the 

day  of  November,  1891,  unmarried  and  without  issue.   That 

owing  to  certain  family  differences,  arising  prior  to  and  at  the 
time  of  the   marriage  of  her  said  son  Alfred   Nicholas   Brown, 
the  testatrix  had  little  or  no  intercourse  after  the  decease  of  her 
said  son  with  his  widow   or  with   his  child,   her  said  grandson, 
Nicholas  Brown,  and  little  sympathy  with  him.    That  the  amount 
of  the  legacy  bequeathed  to  him  in  and  by  said  will  and  codicil 
was  very  much   less  in   amount  than   the  share  of  his  deceased 
father  in  her  estate  would  have  been  if  the  same  had  l)een  equally 
divided.     That  the  said  will  and  codicil  were  both  drawn  by  the 
complainant  William  M.  Bailey,  a  gentleman  experienced  in  busi- 
ness, but  not  learned  in  the  law,  who  was  the  confidential  adviser 
in  business  matters  of  the  testatrix.     That  the  testatrix  refused  to 
have  any  lawyer  have  anything  to  do  with  the  drawing  of  her  will. 
That  in  drawing  said  will  and  codicil  under  the  general  instruc- 
tions of  the  testatrix,  the  said  Bailey,  as  to  the  verbiage  and  formal 
expression  thereof,  used  such  other  wills  as  he  had  access  to  at  the 
time,  as  had  been  drawn  for  or  used  by  the  parties,  and  as  had 
been  prepared  by  counsel  learned  in  the  law,  in  whom  he  had  con- 
fidence.    That  the  estate,  both  real  and  personal,  which  was  to 
pass  and  did  pass  under  the  said  will  and  codicil,  was  large  in 
amount,  and  of  a  value  aggregating  several  hundred  thousand  dol- 
lars.    The  respondent  John  Carter  Brown  answers  by  admitting 
the  statements  and  allegations  contained  in  the  bill,  and  leaves  his 
rights  and  interests  in  the  case  to  the  protection  of  the  court 
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The  will  in  question,  including  the  codicil  thereto,  is  very 
lengthy,  exceedingly  verbose,  and,  if  strictly  construed  in  all  its 
parts,  is  manifestly  inconsistent.  It  therefore  becomes  necessary 
to  carefully  study  the  same,  in  the  light  of  the  facts  and  circum- 
stances set  out  in  the  answer  to  the  bill,  with  the  view  of  ascer- 
tiiiniug  the  scheme  which  the  testatrix  had  in  mind,  and  desired  to 
accomplish;  it  being  a  cardinal  rule  of  construction  that  the  tes- 
tator's intention  must  control,  if  not  inconsistent  with  some  estab- 
lished ru'e  of  law.  (  Watson  v.  Woods,  8  R  L  280;  Rogers  v.  Rogers, 
11  id.  72;  Aldrich  v.  Aldrich,  12  id.  143;  Boardman,  Petitioner, 
16  id.  145,  18  Atl.  94 ;   Wales  v.  Bowdish  [V t],  17  Atl.  1000.) 

It  appears  that,  at  the  time  of  the  making  of  the  will,  the  testa- 
trix had  two  daughters  living,  Mrs.  Hawkins,  who  was  married, 
and  Miss  Caroline  M.  Brown,  who  was  unmarried,  and  also  two 
sons,  Mr.  John  Carter  Brown,  and  Mr.  Grenville  R  Brown,  both 
of  whom  were  unmarried ;  that,  at  the  time  of  making  of  the  codi- 
cil, Mr.  John  Carter  Brown  was  married,  but  neither  Mrs.  Haw- 
kins nor  he  had  any  children,  nor  has  either  of  them  since  then 
had  any  children  ;  that  Miss  Caroline  M.  Brown  remained  unmar- 
ried until  after  the  date  of  the  codicil,  when  she  married  Mr.  Baj- 
notti,  in  the  lifetime  of  her  mother,  whom  she  survived,  and  that 
she  never  had  any  children ;  that  Mr.  Grenville  R  Brown 
was  not  married  until  long  after  his  mother*s  decease,  and  died, 
leaving  only  the  infant  respondent  in  this  case,  a  posthumous  son. 
The  grandson,  Nicholas  Brown,  at  the  time  of  the  making  of  the 
will,  was  about  seven  years  of  age.  He  survived  the  testatrix, 
and  attained  the  age  of  twenty-one  years,  but  never  married.  Such 
being  the  facts  existing  at  the  time  of  the  making  of  the  will  and 
codicil,  we  come  now  to  the  consideration  of  the  general  scheme 
thereof.  In  the  original  will,  after  disposing  of  certain  personal 
effects,  and  providing  for  suitable  memorials  to  her  deceased  hus- 
band and  her  son  Alfred,  testatrix  goes  on  to  make  provision  for 
her  grandson  Nicholas,  in  case  he  should  attain  the  age  of  twenty- 
one  years,  and  for  his  children,  if  any  he  should  have,  if  he  should 
die  under  the  age  of  twenty-one.  The  testatrix  then  proceeds  to 
divide  her  estate  in  halves,  and  gives  one-half  part  thereof  out- 
right to  her  two  sons  equally,  while  the  other  half  is  given  in 
trust  to  be  held  in  equal  shares  for  her  two  dauv^hters,  the  income 
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to  be  paid  to  them  during  their  lives,  and  after  their  death  to  any 
children  or  other  issue  that  might  live  to  lake  the  share  of  their 
deceased  parent ;  and,  in  case  either  daughter  should  die  without 
issue,  the  survivor  was  to  take  the  share  of  income  of  her  de- 
ceased sister  during  her  life,  and  the  same  after  her  death  to  her 
children,  if  any  she  leaves ;  and,  in  case  both  daughters  should 
decease  without  issue,  then  the  remainder  over  to  the  two  sons 
and  their  respective  issue,  or  the  survivor  of  them  and  his  issue, 
in  the  same  way.  The  codicil,  which  was  made  five  years  later, 
after  making  some  minor  changes  in  the  will,  and  after  disposing 
of  certain  pieces  of  property,  to  wit,  the  one-ninth  part  of  the 
Whitman  block  estate,  the  Phillipsburg  property,  the  house  on 
Brown  street,  etc.,  by  specific  bequests  to  her  several  children, 
goes  on  to  revoke  so  much  of  the  will  as  gave  a  remainder  over 
from  the  daughters  to  the  sons  and  their  issue,  and  so  much  of  the 
will  as  gave  one-half  of  the  estate  to  the  sons  outright,  and  free 
from  any  trust,  and  bequeaths  the  one-half  part  of  the  estate  to 
trustees  for  her  sons,  with  similar  provisions  to  those  of  the  will 
with  reference  to  the  daughters*  portion,  gives  cross-remainders 
over  between  the  sons  and  their  issue,  as  she  had  formerly  done 
for  the  daughters,  and,  upon  the  failure  of  both  sons  and  their 
issue,  a  remainder  over  to  the  daughters,  and  a  further  bequest  to 
her  own  right  heirs  upon  the  failure  of  ail  the  objects  of  the 
several  trusts  created  by  the  will  and  codicil.  In  short,  as  well 
stated  by  the  learned  counsel  for  the  infant  respondent,  in  his 
brief:  "The  will  and  codicil  present  an  elaborate  scheme  and  defi- 
nite purpose  of  the  testatrix,  after  making  a  definite  bequest  to 
her  grandson,  to  tie  up,  for  as  long  a  period  as  the  law  would 
allow  her  to  do,  to  wit,  for  life  or  lives  in  being  and  twenty-one 
years  afterwards,  the  principal  of  so  much  of  the  Brown  estate  as 
had  come  to  her  from  her  husband,  for  the' benefit  of  his  and  her 
children  then  living,  and  their  descendants,  thus  preserving  the 
property,  so  far  as  she  was  able,  for  the  benefit  of  her  descend- 
ants, of  the  Brown  blood,  so  long  as  there  should  beany  living  to 
enjoy  it,  and  only  on  failure  of  all  of  them  should  the  property 
revert  to  her  own  right  heirs,  to  wit,  her  own  family." 

Such  being  the  evident  scheme  of  the  will,  we  now  come  to  the 
consideration  of  the  questions  submitted  as  aforesaid.     The  main 


BAILEY  BT  AL.  v.  BROWN  ET  AL.  519 

point  of  inquiry  is  whether  the  said  infant  son  of  Grenyille  R 
Brown  is  entitled  to  the  income  arising  from  the  share  of  said 
trust  estate  from  which  his  father  derived  the  income  during  his 
life,  and  also  to  have  the  rent  for  and  principal  of  said  Whitman 
block  in  the  same  way.  The  answer  to  this  question  depends 
upon  the  construction  to  be  put  upon  the  words,  *^  who  shall  sur- 
vive me,"  found  on  page  seven  of  the  printed  will  In  order  to 
understand  the  connection  in  which  this  language  is  used,  it  seems 
necessary  here  to  quote  the  clause  in  which  it  appeara  It  com- 
mences on  page  five  of  the  codicil  to  said  will,  and  is  as  follows  : 
"  And  as  to  and  concerning  the  moiety  of  the  rest  and  residue  of 
my  real  and  personal  estate  not  before  devised,  in  trust,  for  my 
daughters,  Ann  Mary  B.  Hawkins  and  Caroline  M.  C.  Brown,  I 
now  give,  devise,  and  bequeath  the  one-half  part  of  all  and  singu- 
lar my  real  and  personal  estate,  whatsoever  and  wheresoever,  at 
the  time  of  my  decease,  including  all  real  estate  hereafter  ac- 
quired, unto  the  said  William  M.  Bailey  and  William  Grosvenor, 
Junior,  the  trustees  hereinbefore  named,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and  quality 
thereof,  respectively,  in  trust,  nevertheless,  and  to  and  for 
the  ends,  interests,  and  purposes  hereinafter  expressed  and  de- 
clared, of  and  concerning  the  same;  to  get  in  and  receive  the 
same,  and  to  take  full  possession  thereof,  and  as  it  may  be 
necessary,  or  in  the  opinion  of  my  said  trustees,  be  expedient, 
convert  into  money,  by  sale,  lease,  mortgage,  or  hypothecation 
the  whole  or  any  part  thereof  (excepting  the  one-ninth  part  of 
the  Whitman  block  estate,  devised  in  trust  for  the  use  of 
my  son  Grenville  R  Brown),  whether  the  same  shall  consist  of 
real  or  personal  estate ;  and  to  lay  out  and  invest  the  moneys  to 
arise  from  any  getting  in,  conversion,  sale,  lease,  mortgage,  or 
hypothecation  of  real  or  personal  estate  in  rejil  estate,  improved  or 
unimproved,  or  in  improving  real  estate,  or  in  good  bonds,  stocks, 
or  mortgages  of  real,  personal,  or  other  estates  or  property,  with 
power  of  varying  or  transposing  such  investments,  in  their  discre- 
tion, and  generally  to  manage  and  order  all  the  affairs  and  busi- 
ness relating  to  all  the  said  trust  property;  and  as  often  as  once 
in  every  six  months,  or  oftener,  in  their  discretion,  to  pay  the  net 
income  of  said  moiety  of  the  rest  and  residue  of  my  real  and  per- 
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Bonal  estate,  not  otherwise  specifically  devised  to  my  said  sons 
John  Carter  Brown  and  Grenville  R  Brown,  in  equal  shares,  for 
their  respective  lives,  and  after  their  respective  deceases,  either 
before  or  after  my  decease,  then  upon  trust,  for  such  of  the  chil- 
dren of  my  said  sons,  respectively,  as  shall  attain  the  age  or  respect- 
ive ages  of  twenty-one  years,  or  shall  die  under  that  age,  leaving 
lawful  issue  living,  at  his,  her  or  their  deceases  or  respective  de- 
ceases, and  his,  her,  or  their  heirs  and  assigns  forever,  if  more 
than  one,  as  tenants  in  common,  but  so,  nevertheless,  that  the  re- 
spective child  or  children  of  each  of  my  said  sons  shall  have  his^ 
her,  or  their  parent's  share  or  respective  share  only.  And,  as  to 
such  survivor  or  survivors  of  the  children  of  my  said  sons,  I  de- 
clare that  my  said  trustees  shall,  during  the  minority  of  such  sur- 
vivor or  survivors,  pay  the  income  to  which  their  parents  would 
have  been  entitled  if  living,  in  the  discretion  of  my  said  trustees^ 
to  him,  her  or  them  in  equal  shares,  upon  his,  her,  or  their  own 
receipts,  or  to  any  guardian  or  other  person  acting  as  such,  whether 
by  appointment  or  not  Or  my  trustees  may,  in  their  discretion^ 
apply  said  income,  from  time  to  time,  as  occasion  may  arise,  ac- 
cording to  the  respective  shares  thereof,  as  hereinbefore  stated,  to 
the  comfortable  support  and  education  of  such  survivors,  respect- 
ively, having  due  regard  to  their  age,  health,  position  and  condi- 
tion in  life.  And,  for  such  disposition  or  application  of  said 
income,  this  clause  in  my  codicil  to  my  last  will  and  testament 
shall  be  their  full  and  sufficient  authority,  indemnity  and  dis- 
charga  And  if  either  of  my  said  sons  should  die  without 
leaving  any  child,  who  shall  survive  me,  and  live  to  attain  the 
age  of  twenty -one  years,  or  die  under  that  age,  leaving  issue 
living  at  his  or  her  decease,  then,  as  to  the  moiety  or  share  of 
him  so  dying,  in  trust  for  the  other  my  said  sons,  during  his 
life  to  be  held  subject  to  all  the  provisions  of  the  trust,  as  ap- 
plicable to  the  other  moiety  of  said  halt  part  of  the  rest  and  resi- 
due, held  in  trust,  for  the  other  of  my  said  sons,  and  after  his  de- 
cease for  his  child  or  children,  in  the  same  manner  in  all  respects  aa 
his  original  share.  And  if  neither  of  my  said  sons  should  have  a 
child  who  shall  survive  me,  and  live  to  attain  the  age  of  twenty- 
one  years,  or  die  under  that  age,  leaving  issue  living  at  his  or  her 
decease,  then,  as  to  the  whole  of  said  last  mentioned  trust  pi-emi- 
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ses,  in  trust,  for  my  said  daughters,  Ann  Mary  B  Hawkins  and 
Caroline  M.  C.  Brown,  subject  to  all  the  provisions,  powers,  con- 
ditions, obligations,  discretions,  and  trusts  as  are  provided  in  my 
said  original  will  respecting  the  half  part,  of  all  the  rest  and  resi- 
due, of  my  real  and  personal  esfcite  devised  in  trust  for  my  said 
daughters,  respectively.  Provided,  also,  that  if  my  said  sons,  re- 
spectively, should  alienate  or  dispose  of  the  income  to  which  they 
are  respectively  entitled  under  the  preceding  trusts,  or  if,  by 
reason  of  the  bankruptcy  or  insolvency  of  my  said  sons,  respect- 
ively, or  by  any  other  means  whatsoever,  the  said  income  can  na 
longer  be  personally  enjoyed  by  my  said  sons,  respectively,  but 
the  same  or  any  part  thereof  shall,  or  but  for  this  provision  would, 
belong  to,  or  become  vested  in,  or  payable  to,  some  other  person 
or  persons,  then  the  trusts  hereinbefore  expressed,  concerning  the 
said  income,  or  concerning  so  much  thereof  as  should  or  would 
have  so  become  vested  in,  or  payable  to,  any  other  person  or  per- 
sons other  than  my  said  sons,  respectively,  as  aforesaid,  shall  im- 
mediately thereupon  cease  and  determine.  And  the  same  income 
shall  be  applied  by  my  said  trustees,  during  all  the  then  residue 
of  the  life  of  my  said  sons,  respectively,  in  manner  following,  that 
is  to  say  :  Upon  trust,  to  pay  and  apply  the  said  income,  or  such 
part  thereof  as  aforesaid,  to  and  for  the  support  and  maintenance^ 
or  otherwise  for  the  use  and  benefit,  of  the  wife,  child,  or  children 
of  my  said  sons,  respectively,  or  such  one  or  more  of  such  wife^ 
child,  or  children,  and  in  such  manner  as  my  trustees  may,  in 
their  discretion,  think  proper,  and,  as  to  such  wife,  for  her  sole 
and  separate  and  inalienable  use.  And  in  default  of  any  object 
of  the  last  mentioned  trust,  at  any  period  during  the  life  of  my 
said  sons,  respectively,  and  when  and  so  often  as  the  same  shall 
happen,  then  upon  trust,  from  time  to  time,  as  long  as  such  vacancy 
or  want  of  objects  shall  continue,  to  accumulate  and  invest  the  in- 
come aforesaid,  in  augmentation  of  the  principal  or  capital  thereof^ 
in  the  nature  of  compound  interest,  with  power  of  changing  invest- 
ments, as  hereinbefore  expressed.  And  in  case,  at  any  time  after 
my  decease,  such  accumulation  should  cease  to  be  lawful,  then,  upon 
trust,  to  apply  the  said  annual  produce  and  income,  or  such  part 
thereof  as  may  not  legally  be  accumulated  during  said  want  of  ob- 
jects, as  aforesaid,  in  such  and  the  like  manner  as  the  same  would 
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be  applicable,  under  the  ulterior  trusts  of  my  original  will,  and  this, 
my  codicil  to  said  original  will  Provided,  also,  that  in  case  after 
the  cessation  of  said  income,  as  to  my  said  sons,  respectively,  other- 
wise than  by  death  as  hereinbefore  prpvided  for,  it  shall  be  lawful 
for  my  said  trustees,  in  their  discretion,  but  without  its  being  ob- 
ligatory upon  them,  to  pay  to  or  apply  to  the  use  of  my  said  sons, 
respectively,  or  for  the  use  of  such  of  my  ssixd  sons  and  his  wife 
and  family,  so  much  and  such  part  of  the  income,  to  which  my 
eaid  sons,  respectively,  would  have  been  entitled,  under  the  pre- 
ceding trusts,  in  case  the  forfeiture  hereinbefore  provided  for  had 
not  happened.  And  I  declare,  and  my  will  is,  that  in  the  event 
of  the  death  of  my  grandson,  Nicholas  Brown,  leaving  no  lawful 
issue  living  at  the  time  of  his  decease,  who  would,  under  the  provi- 
sions of  my  said  original  will,  be  entitled  to  the  said  trust  property, 
both  real  and  personal,  then  one-half  part  of  said  trust  property, 
both  real  and  personal,  shall  remain  in  my  said  trustees,  to  be 
held  by  them  under  the  same  trusts  as  are  provided  in  my 
said  original  will  for  one-half  part  of  the  rest  and  residue  of  my 
estate,  real  and  personal,  and  given  in  trust  for  my  two  daughters 
aforementioned,  Ann  Mary  B.  Hawkins  and  Caroline  M.  C.  Brown, 
and  the  other  half  part  thereof  shall  be  held  by  my  said  trustees 
under  the  trusts  created  by  this  my  codicil,  for  one-half  of  the  rest 
and  residue  of  my  estate,  both  real  and  personal,  and  given  in 
trust  for  my  two  sons  aforementioned,  John  Carter  Brown  and 
QrenvilleR  Brown,  and  in  each  case  subject  to  all  the  limitations, 
provisions,  powers,  conditions,  discretions,  obligations,  and  trusts 
as  are  provided  in  my  said  original  will,  and  in  this,  my  codicil, 
and  applicable  to  the  trusts  created  for  ray  said  sons  and  daughters, 
respectively,  in  every  respect  whatsoever.  And  in  case  of  the 
failure  of  all  the  objects  of  the  several  trusts  created  by  my  said 
original  will,  and  this,  my  codicil,  by  death  or  otlierwise,  or  the 
failure  of  issue  of  either  or  all  of  my  said  children,  then  and  in 
that  case  I  declare  that  all  the  then  remaining  property,  both  real 
and  personal,  in  the  several  trusts  created  in  my  original  will,  and 
in  this,  my  codicil,  shall  vest  in  and  be  distributed  to  the  persons 
who  for  the  time  being  shall  be  entitled  to  the  same,  under  the 
statute  laws  of  the  state  of  Rliode  Island  then  in  force  regulating 
the  distribution  of  intestate  estates." 
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We  think  it  is  clear  from  this  language,  taken  as  a  whole,  that 
the  testatrix  did  not  intend  to  limit  her  bounty  to  her  grandchil- 
dren who  should  be  living  at  the  time  of  her  deceasa  She  first 
gives  the  property  in  trust,  carefully  elaborating  a  scheme  as  to 
the  investment  and  reinvestment  thereof,  thus  evincing  an  inten- 
tion to  tie  up  the  same  in  her  descendants  as  long  and  as  securely 
as  possible.  She  provides  for  the  payment  of  the  net  income 
thereof,  only,  to  her  two  sons  during  their  respective  lives,  and 
after  their  decease,  whether  that  event  should  happen  in  her  life- 
time or  not,  then  to  such  of  the  children  of  her  said  sons,  respect- 
ively, as  should  attain  the  age  of  twenty-one  years,  or  should  die 
under  that  age,  leaving  lawful  issue,  and  to  their  heirs  and  assigns, 
forever,  and  then  adds  the  significant  phrase :  ^^  If  more  than  one, 
as  tenants  in  common,  but  so,  nevertheless,  that  the  respective 
child  or  children  of  each  of  my  said  sons  shall  have  his,  her,  or 
their  parent's  share  or  respective  share  only."  As  showing  still 
further  her  intention  that  all  of  her  grandchildren  should  take  their 
respective  parent's  share,  she  adds  a  clause  providing  to  whom  and 
in  what  manner  the  income  shall  be  paid,  and  gives  the  trustees 
discretionary  power  to  apply  such  income  to  the  comfortable  sup- 
port and  education  of  said  grandchildren,  having  due  regard  to 
iheir  age,  health,  position,  and  condition  in  lifa  Following  this 
comes  tlie  particular  clause  which  is  the  source  of  the  difficulty  re- 
garding the  proper  construction  of  the  will.  It  provides  that  *' if 
either  of  my  said  sons  shall  die  without  leaving  any  children  wlio 
shall  survive  me,"  etc.  The  primary  meaning  of  the  phrase  *'who 
shall  survive  me,"  taken  by  itself,  is,  of  coarse,  perfectly  obvious, 
signifying  the  person  or  persons  mentioned  who  shall  be  living  at 
the  time  of  the  death  of  the  testatrix.  And  it  is  a  familiar  rule,  in 
the  construction  of  wills,  that  the  testator  is  presumed  to  have  used 
the  words  in  which  he  expresses  himself  in  their  ordinary  accepta- 
tion, *' unless  from  the  context  of  the  will  it  appears  that  he  has 
used  them  in  a  different  sense,  in  which  case  the  sense  in  which 
he  thus  appears  to  have  used  them  will  be  the  sense  in  which  they 
are  to  be  construed  "  (Wig.  Wills,  55.)  The  primary  meaning 
of  the  word  **  survive"  is  to  live  beyond  the  life  or  existence  of; 
to  outlive.  But  it  also  has  a  secondary  meaninsr.  according  to 
some  lexicographer^,   viz.,   to  live   after.      (See  Worcest  Diet; 


524  PROBATE  REPORTS  ANiN'OTATED. 

Johns.  Diet)     To  the  contrary,  however,  see  Oee  v.  Liddell  (K  It 
2  Eq.  844). 

We  think  it  is  clear  that  the  testatrix  could  not  have  intended 
to  use  the  word  "  survive  "  in  its  ordinary  acceptation,  hut  that  she 
used  the  phrase  "  who  shall  survive  me  "  in  the  sense  of  "  who  shall 
live  after  me."  There  has  been  much  discussion  in  the  books  as  to 
the  proper  construction  of  the  word  "survive"  and  *' survivors" 
when  used  in  wills,  but  it  is  now  settled  by  numerous  decisions 
that  the  same  rule  of  construction  will  be  applied  to  these  words 
as  to  any  otliers,  viz.,  that  they  will  be  taken  in  their  literal  and 
ordinary  import,  unless  there  is  something  in  the  context  or  attend- 
ing circumstances  which  shows  that  they  were  used  in  a  different 
sense.  The  following  cases  illustrate  the  construction  which  has 
been  put  upon  the  word  "survivor":  In  Ba  Palmer's  Settlement 
Trusts  (L.  R  19  Eq.  320),  Sir  R  Malins  says:  "The  rule  is  that 
the  words  of  a  settlement  or  of  a  will,  as  the  case  may  be,  shall  bo 
read  in  their  general  sense,  unless  the  context  shows  distinctly 
that  they  were  not  intended  to  be  so  used.  It  has  been  argued 
that  the  word  *  survivor'  must  in  several  passages  be  read  as  *  sur- 
vivor' in  every  part  of  the  document  Now,  it  is  the  rule  of  con- 
struction that  words  must  be  read  so  as  to  effect  the  intention  of 
the  parties,  and  there  is  no  word  more  flexible  than  'survivor.'  It 
is  a  doubtful  word,  used  very  often  without  being  understood,  and 
frequently  it  is  obvious  from  the  context  that  it  must  have  been 
intended  to  mean  *  other,'  and  not  *  survivor.'  "  In  Cross  v.  MaUby 
(L.  R  20  Eq.  381),  \k\Q  same  learned  judge  said:  "There  is  no 
magic  in  the  word  'survivor.'"  "The  benefit  of  survivorahip 
meant  that  it  was  to  go  over  if  any  one  died  without  issue."  (See, 
also.  Hurry  v.  Morgan^  L.  R  3  Eq.  165;  Wilmx>ty.  Wilmotyi 
Vea  10;  Crowder  \,  /Stone,  8  Russ.  217;  Worcester  v.  Worcester^ 
101  Mass.  128 ;  NicoU  v.  Scott,  99  III.  536 ;  2  Jarm.  Wills  [6th  ed.], 
*1500  €l  seq.;  Cooper  v.  Cooper  [Del  Err.  &  App.],  81  Atl.  1043; 
Welch  V.  Iltise,  49  Cal.  509.)  The  case  of  Estate  of  Clark  (3  De 
Gex,  J.  &  S.  Ill)  is  precisely  in  point  There  the  testator  made 
a  bequest,  with  a  limitation  over  after  a  life  estate  *'  to  the  children 
of  said  Maria  Clark  who  shall  survive  me,"  eta;  and  it  was  held 
by  the  lords  justices,  on  appeal  that  the  words  "who  shall  survive 
me"  meant  "who  shall  be  living  after  me,"  and.  that,  therefore, 
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the  cliildren  of  the  life  tenant  who  wei*e  born  after  the  death  of 
the  testatrix  were  entitled  to  share  in  the  estate  under  the  bequest 
in  question.  (See,  also,  Trust  Co.  v.  Coffin  [Mass.],  8  Lawy.  Rep. 
Ann.  740,  and  note;  s.  o.  25  N.  E.  30;  Dougherty  v.  Rogers 
[Ind.  Sup.],  3  Lawy.  Rep.  Ann.  847,  and  note ;  a  a  20  N.  E. 
779) 

A  very  strong,  and  we  might  almost  say  irresistible,  argument 
in  favor  of  adopting  the  construction  suggested,  is  that  to  give 
to  said  word  ^^  survive,"  in  the  clause  under  consideration,  its  natu- 
ral and  primary  signiti cation,  would  unquestionably  defeat  the 
scheme  of  the  will  and  codicil,  by  nullifying  every  provision  thereof 
with  reference  to  the  remainders  over  for  the  children  of  her  sur- 
viving sons  and  daughters,  because,  as  there  were  no  such  children 
living  at  any  time  during  her  life,  there  was  no  person  in  being  at 
the  time  of  her  decease  who  would  answer  to  the  requirement  of 
that  part  of  the  will,  and  hence  any  grandchildren  who  might  be 
subsequently  born  would  be  absolutely  cut  off  from  all  benefit 
thereunder.  This  argument  applies  also  with  equal  force  to  the  pro- 
vision of  the  original  will,  wherein  one-half  part  of  said  estate  is 
given  in  trust  for  the  daughters  of  the  testatrix.  She  there  directs 
tliat  after  the  decease  of  her  two  daughters,  respectively,  **  the  prin- 
cipal of  their  respective  shares  shall  be  equally  divided  among  such 
of  their  respective  children,  if  more  than  one,  as  shall  survive  me, 
and  live  to  attain  the  age  of  twenty-one  years,  or  shall  die  under 
that  age,  leaving  issue  living,  to  his,  her,  or  their  heirs  and  assigns 
forever."  Then  follows  a  similar  provision  for  the  education  and 
support  of  such  of  the  daughters^  children  as  is  above  set  out  for 
the  children  of  her  sons,  with  a  remainder  over  in  favor  of  said  sons 
in  case  neither  of  her  daughters  should  have  a  child  who  should  sur- 
vive the  testatrix.  So  that,  under  a  strict  construction  of  the  word 
**  survive,"  no  child  born  to  either  of  said  daughters  cubse- 
quently  to  the  death  of  the  testatrix  would  be  entitled  to  either  the 
principal  or  income  of  his  mothers  share  in  the  estate,  but  the 
same  would  go  to  the  surviving  aunt  in  the  Grst  instance,  and 
after  her  decease  to  the  uncles  or  the  survivor  of  them.  Further. 
more  as  argued  by  the  learned  counsel  for  the  infant  respondent, 
"such  a  construction  would  make  this  last-mentioned  clause  en- 
tirely inconsistent  with  the  clause  which  follows,  and  which  is 
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manifestly  copied  word  for  word  from  the  provisions  of  the   will 
of  Sarah  B.   Eaton,  of  which  Mr.  Bailey,  the  scrivener  of  Mrs. 
Brown's  will,  was  a  trustee  and  which  was  at  the  time  of   the 
drafting  of  this  will  in  litigation  before  the  court     (See  Nichols 
V.  Eaton^  91  U.  S.  716.)    In  that  clause  which  related  to  the  dis- 
position of  the  income  in  case  of  the  bankruptcy  of  the  daughters, 
there  is  a  provision  that  if,  by  any  means,  the  income,  or  any 
part  thereof,  could  not  be  personally  enjoyed  by  the  daughters, 
the  same  should  be  applied  during  the  residue  of  the  life  of  said 
daughters,  respectively,  "to  and  for  the  maintenance  and  educa- 
tion or  otherwise  for  the  use  and  benefit  of  the  children  for  the 
time  being  of  my  said  daughters,  respectively,  or  said   one   or 
more  of  such  children,  if  more  than  one,  and  in  such  manner  as 
my  said  trustees  in  their  discretion  shall  think  proper."  "It  will  be 
observed   that  there  is  no   limitation   here   to   such  children  as 
should  survive  the  testatrix,  in  the  strict  sense  of  the  word.     The 
provision  is  *  for  any  or  all   of  the  children  *  of  such   daughtere, 
whether  born  V)efore  or  after  the  death  of   the   testatrix.     We 
should  have,  then,  the  astonishing  conclusion  that  in  oiic  clause, 
providing  for  the  remainder  over  of  the  trust  fund,  only  such 
children  should  be  entitled  to  take  as  were  living  during  the  life- 
time of  the   testatrix,  and    that    the    children    born    afterwards 
should  be  excluded,  and  in  the  following  clause  that,  in  case  of 
the  bankruptcy  of  either  of  the  daughters,  any  child  born  at  any 
time  might  enjoy  the  whole  income  during  the  mother's  life,  but 
that  immediately  upon  the  mother's  decease  the  whole  property 
3houl(l  go  to  the  aunt  or  uncles."     Such  a  result  is  both  so  un- 
natural, and  so  diametrically  opposed  to  the  whole  scheme  of  the 
testatrix  in  the  disposition  of  her  estate,  as  to  leave  no  doubt  in 
the  mind  of  the  court  that  it  was  never  intended.     Indeed,  it  is 
praciically   as  clear   from   the   will,  taken  as  a  whole,  that  the 
grar.dchildren  of  the  testatrix  were  intended  to  be  made  the  ob- 
jects of  her  bounty,  as  it  is  that  her  immediate  children  were  in- 
cluded therein  ;  and  hence  it  cannot  be  reasonably  supposed   that 
the  equality  of  beoefit  in  that  part  of  her  estate  which  she  desired 
the  former  to  enjoy  should  depend   upon  the  mere  accident  of 
their  surviving  her.     She  was  an  aged   woman   when  she  made 
her  will,  and  had  only  one  grandchild  living  at  that  time;  and 
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she  must  have  known  and  appreciated  the  fact  that  grandchildren 
were  liable  to  be  born  after  her  deceasa  And  she  not  only  had 
no  reason  for  cutting  them  off,  but,  on  the  other  hand,  she  had  a 
strong  incentive  to  include  them  in  her  bounty,  as  the  living 
grandchild,  aforesaid,  was  not  favored  by  her;  and  hence  it  ia 
wholly  incredible  that  she  intended  to  prefer  him  to  those  who 
might  be  subsequently  born  to  her  children,  against  whom  she 
cherished  no  antipathy.  And  yet,  if  strictly  construed,  the  will 
would,  in  effect,  accomplish  this  most  unnatural  result.  It  would 
disinherit  the  infant  respondent,  for  whose  father  the  testatrix 
evidently  had  the  full  degree  of  maternal  affection,  and  against 
whose  offspring  she  could,  of  course,  have  no  ill  will,  as  he  waa 
not  only  not  in  being  until  long  after  her  decease,  but  his  father 
was  not  married  even  during  her  life. 

Another  argument,  which  strongly  tends  to  support  the  view 
which  we  have  taken,  is  that,  as  Nicholas  Brown,  the  grandson 
of  the  testatrix,  was  only  seven  years  of  age  at  the  time  of  the 
making  of  the  will,  it  is  highly  improbable  that  she  intended  to 
provide  only  for  such  of  his  children,  in  case  he  should  have  any, 
as  should  survive  her.  It  was  hardly  within  the  bounds  of  rea- 
son that  a  person  of  her  age  should  expect  to  live  to  see  children 
born  to  her  said  grandson;  and  yet,  if  the  provision  regarding 
his  children  should  be  strictly  construed,  it  would  have  cut  therrx 
off,  if  any  had  been  born  to  him,  from  all  participation  in  her  estate. 

Other  arguments  might  be  adduced  in  support  of  such  a  con- 
struction of  this  will  as  will  effectuate  the  evident  intent  of  the 
testatrix,  but  we  deem  them  unnecessary.  That  she  intended,  by 
the  use  of  the  very  incongruous  provision  "who  shall  survive 
me  "  to  cut  off  the  grandchildren  who  might  be  born  after  her 
death,  after  making  such  elaborate  provision  for  them  throughout 
the  will,  and  also  in  view  of  the  utter  thwarting  of  her  other  ex- 
pressed wishes,  which  she  must  have  known  would  be  accom- 
plished thereby,  is  not  only  highly  improbable,  but  wholly  in- 
credible as  well.  She  clearly  meant  that  her  grandchildren 
should  take,  and  as  it  is  not  a  word  or  phrase  in  a  will,  but  the 
manifest  intent  of  the  testator,  which  is  sacred  and  ought  to  pre- 
vail, we  feel  called  upon  to  hold  that  the  questions  submitted 
must  be  resolved  in  favor  of  said  infant  respondent 
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But,  again,  even  if  we  are  in  error  in  holding  that  the  word 
*' survive,"  in  this  will,  niay  be  read  "live  after,"  as  aforesaid, 
then  we  are  of  the  opinion  that,  as  the  phrase  "  who  shall  survive 
me  "  is  clearly  repugnant  to  the  testatrix's  intention,  as  manifested 
in  her  will  taken  as  a  whole,  it  should  be  wholly  disregarded,  on 
the  principle  that  particular  expressions  must  yield  to  general  in- 
tent. (In  Re  Fisher  [R  L],  31  Atl.  579 ;  In  Re  Davis  [R  L],  35 
Atl.  1046;  Redf.  Wills,  447,  and  cases  cited ;  A?//ii^A  v.  Bell,  6  Pet 
68 ;  Ferry  s  Appeal^  102  Pa.  St.  210 ;  Lottimer  v.  Blumenthal,  61 
How.  Prac  364 ;  1  Jarm.  Wills  [6th  ed.],  481,  and  cases  cited.  See, 
also,  cases  in  note  to  Masterson  v.  Townshend  [N.  Y.  A  pp.],  10 
Lawy.  Rep.  Ann.  816  [25  N.  E.  928].)  Nor  do  we  think' that  in 
the  circumstances  connected  with  the  making  of  the  will  before 
us,  which  is  confessedly  a  piece  of  patchwork,  there  is  any  rule  of 
interpretation  tliat  would  be  violated  by  ignoring  said  phrase  al- 
together. When  the  language  used  is  unskillful  or  inaccurate, 
but  the  intent  can  be  clearly  collected  from  the  instrument,  such 
inapt  language  as  is  repugnant  to  the  general  intent  may  and 
ought  to  be  rejected.  {Jackson  v.  Hoover^  26  Ind.  511 ;  Brim- 
tner  v.  Sohier,  1  Gush.  118.) 

We  therefore  decide  that  the  complainants  are  authorized  to 
pay  over  and  apply  the  income  arising  from  the  share  of  said 
trust  estate,  from  which  said  Grenvillc  R  Brown  derived  the  in- 
come during  his  life,  for  the  benefit  of  said  Grenville  Paul  Nicho- 
las Brown,  and  to  transfer  and  pay  over  to  him,  when  he  shall 
arrive  at  the  age  of  twenty -one  years,  the  capital  of  said  share. 
We  also  decide  that  they  are  authorized  to  pay  over  and  apply 
the  income  of  the  said  share  in  the  Whittnan  block  in  the  same 
way,  and  to  convey  said  share  to  him  when  he  shall  arrive  at  the 
age  of  twenty-one  years ;  and  that  said  John  Carter  Brown  is  not 
now  entitled  to  any  part  of  the  income  or  rent  aforesaid. 

As  to  the  question  concernmg  the  disposition  of  said  principal 
and  income  in  case  said  infant  shall  decease  under  the  age  of 
twenty-one  years,  with  or  without  issue,  we  think  it  unnecessary 
now  to  determine; 
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Young  vs.  Easley  et  cU. 

[Supreme  Court  of  Appeals  of  Virginia,  Jan.  7,  1897;  26  S.  E.  Rep.  401.] 

Wills — Income  of  trust  fund — Debts  of  beneficiary. 

1.  Where  the  testator  directs  that  the  income  arising  from  a  certain  fund  is  to 

be  paid  to  his  daughter  "for  her  support,"  the  words  last  quoted  serve 
only  to  sliow  the  motive  of  the  gift,  and  cannot  be  construed  as  affixing 
conditions  and  limitations  on  it. 

2.  Where  a  certain  fund  is  deposited  by  the  recitals  of  the  testator's  will  in  the 

hands  of  bis  executors  for  the  benefit  of  his  daughter,  and  she  is  to  receive 
the  income  arising  from  the  fund  so  deposited  in  the  form  of  annual  inter- 
est, this  income  accamnlated  in  the  handd  of  the  executor,  before  its  actual 
payment  to  the  daughter,  may  be  subjected  to  the  payment  of  her  debts, 
provided  there  is  nothing  in  the  will  to  indicate  that  it  wtis  part  of  the  tes- 
tator's intention  to  limit  and  confine  the  income  from  the  trust  fund  to  the 
personal  support  of  the  daughter. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Halifax. 

James  H.  Outhrie  and  Henry  Edmunds^  for  appellant 
W.  R.  Barksdah  and  Wm.  Leigh,  for  appellees. 

Card  WELL,  J. — The  will  of  Thomas  Young,  late  of  Halifax 
county,  dated  June  2,  1857,  and  probated  April  26,  1858,  contiiins 
the  following  clause,  the  construction  of  which  is  alone  involved 
in  this  appeal  from  a  decree  of  the  Circuit  Court  of  Halifax  county, 
viz.  :  "I  deposit  in  the  hands  of  my  executors,  hereafter  named, 
for  the  benefit  of  my  daughter,  Frances  C.  Young,  during  her  nat- 
ural life,  three  tliousand  dollars,  and  also  three  negroes,  to  be 
selected  by  herself,  the  three  thousand  doUara  to  be  invested  ia 
state  bonds  or  United  States  bonds  or  solvent  bank  stock,  as  mv 
executors  may  deem  be.-^t,  and  the  annual  interest  arising  from  said 
bonds  or  stock,  together  with  the  proceeds  from  the  labor  of  said 
slaves,  to  be  paid  to  her  for  her  support ;  and  after  her  death  I  give 
the  said  bonds  or  stocks,  together  with  the  said  negroes  and  their 
future  increase,  to  the  heirs  of  her  body,  if  any;  otherwise,  I  give 
the  said  bonds,  and  also  the  said  slaves  and  their  future  increiise, 
to  the  balance  of  my  children,"  eta  Some  further  provision 
Vol.  11—67 
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was  made  for  the  daughter,  Frances  C.  Young,  but  the  principal 
sum  was  to  be  invested  and  held  as  the  $8,000,  and  tlie  income 
thereon  paid  to  her  by  the  executora  The  testator  owned,  at  tlie 
time  of  Ills  death,  considemble  property,  both  real  and  personal, 
the  pereonal  property  consisting  of  slaves,  securities,  moneys,  etc.,  all 
of  which,  except  his  moneyed  estate,  the  testator  bv  his  will  gave  and 
devised  to  his  widow,  Sdly  Young,  during  her  natural  Ufa  The  lat- 
ter lived  until  some  time  in  the  year  1866,  and  in  the  mean  time  the 
slaves  had  been  emancipated,  and  the  personal  estate  greatly  re- 
duced ;  so  that  it  now  afipears  that  the  principal  fund  held  by  the 
executors  of  Thomas  Young  for  the  benefit  of  Frances  C.  Young 
amounts  to  but  little  over  $8,000.  The  Oircuii  Court  of  Halifax 
held  that  the  accumulated  income  in  the  hands  of  the  executor, 
Thomas  P.  Bruce,  who  alone  qualified  as  such,  and  the  income 
thereafter  to  accrue  on  the  investments,  was  liable  to  be  subjected 
to  the  payment  of  the  debts  of  the  said  Frances  C.  Young,  and  de- 
creed accordingly.  It  is  from  this  decree  that  this  appeal  was  aN 
lowed. 

Counsel  for  appellant,  in  support  of  their  contention  that  the 
decree  of  the  lower  court  is  erroneous,  rely  mainly  upon  the  cases 
of  Pope's  Exr  v.  EllioU  (8  B.  Mon.  56),  XlchoU  v.  Eaton (91  U.  S. 
716),  and  Garland  v.  Oarland  (87  Va.  758,  18  S.  R  478) ;  but  an 
examination  of  those  cases  will  disclose  tiiat  neither  of  them  can 
be  considered  as  authority  in  the  determination  of  the  case  at 
bar.  In  the  case  of  Popes  Exr  v.  Elliott  {supra\  the  testator  di- 
rected his  executor  to  appropriate  $25  per  month  to  testator  s  son 
Robertas  support,  out  of  the  income  from  a  certain  portion  of  the 
testators  estate,  set  apart  for  that  purpose.  The  testator  gave 
nothing  to  be  at  the  absolute  disposal  of  his  son  Robert,  and  in  fact 
gave  nothing  directly  to  him,  more  than  a  support  to  be  furnished 
by  the  executor  out  of  a  designated  fund.  Tiie  court,  in  its  opinion, 
says  :  *^  It  was  evidently  the  intention  of  the  testator,  and  it  is,  we 
think,  the  clear  meaning  of  the  will,  not  to  put  money  in  the  hands 
of  his  son  Robert  to  spend  as  he  pleasea  The  will  imposes  upon 
the  executor  the  trust  and  duty  of  appropriating  $25  per  month,  or 
$800  per  annum,  to  the  support  of  Robert  The  general  character 
of  the  will  and  the  particular  provision  show  that  the  testator  had 
not  confidence  in  the  prudence  and  discretion  of  his  son  Robert^ 
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and  therefore  he  places  in  the  hands  of  others  means,  and  imposes 
on  them  the  duty,  of  supplying  his  support  To  this  end  the  execu- 
tors are  bound  to  furnish  him  a  support  to  the  extent  of  $25  per 
month.  What  they  owe  is  a  support,  and  not  money.  The  money 
will  be  in  their  hands,  not  for  his  use,  but  for  their  use  in  furnish- 
ing him  a  support"  In  the  case  of  Nichols  v.  Eaton  {supra),  the 
motlier  of  the  bankrupt  had  bequeathed  to  him  by  will  the  income 
of  a  fund,  with  a  condition  in  the  trust  that,  on  his  bankruptcy  or 
insolvency,  the  legacy  should  cease,  and  go  to  his  wife  and  children, 
if  ho  had  any,  and,  if  not,  it  should  lapse  into  the  general  fund  of 
the  testatrix^s  estate  and  be  subject  to  other  dispositiona  The  as- 
signee of  the  bankrupt  sued  to  recover  the  interest  bequeathed  to 
the  bankrupt,  on  the  ground  that  this  condition  was  void,  as  against 
public  policy.  But  the  Supreme  Court  of  the  United  States,  Mr. 
Justice  Miller  delivering  the  opinion,  upon  a  review  of  the  au- 
thorities, both  English  and  American,  held  that  the  objection  was 
not  well  taken,  that  the  owner  of  the  property  might  make  such 
condition  in  the  transfer  of  that  which  was  his  own,  and  in  doing 
so  violated  no  creditor's  rights  and  no  principle  of  public  policy. 
The  case  of  Baiik  v.  Adams  (18S  Muss.  170),  is  cited  as  sustaining 
the  doctrine  laid  down  in  Nichols  v.  Eaton  ;  but  in  that  case  the 
will  under  consideration  provided  that  the  income  from  the  property 
or  fund  set  apart  should  not  be  alienated  by  the  beneficiary  by 
anticipation,  or  be  subject  to  be  taken  by  his  creditors  in  advance 
of  its  payment  to  him.  In  Oarland  v.  Oarland  (supra\  the  testa- 
tor devised  property  in  trust,  with  the  conditions  attached  that  the 
profits  are  set  apart  for  the  brother's  use  under  his  superintendence, 
**  but  neither  the  property  nor  the  profits  shall  be  bound  for  his 
past  debts,  or  for  his  future  debts  or  liabilities  other  than  decent 
and  comfortable  support";  and  this  court,  citing  as  authority  for 
its  decision  Nichols  v.  Eaton  and  Bank  v.  Adams  {supra\  held  that 
the  brother  took  no  absolute  estate,  but  only  a  qualified  right  to 
support  from  the  profits,  subject  to  no  liabilities  except  for  supplies 
for  support,  and  the  unexpended  profits  at  his  death  passed  to  the 
remaindermen. 

If  it  were  conceded  that  the  doctrine  maintained  in  Oarland  v. 
Oarland  {supra\  is  now  the  rule  in  this  state,  it  is  difficult  to  per- 
ceive how   the  case  at  bar  could  be  brought  within  its  scope. 
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There  is  absolutely  nothing  in  the  will  of  the  testator,  Thomas 
Young,  to  indicate  tliat  it  was  his  intention  to  limit  and  confine 
the  income  from  the  trust  fund,  "deposited"  in  the  hands  of  hia 
executor,  to  the  personal  support  of  his  daughter,  Frances  C. 
Young.  There  is  nothing  to  show  that  tlie  testator  had  not  confi- 
dence in  the  prudence  and  discretion  of  his  daughter.  On  the 
contrary,  the  will  directs  tliat  the  income  on  the  fund  be  paid  over 
to  her;  but  there  is  no  direction  or  provision  against  anticipation 
or  alienation  by  her  of  the  benefit  or  intereist  given,  nor  is  there 
any  intention,  expressed  or  implied,  lliat  the  interest  in  the  income 
from  the  trust  fund  shall  not  be  liable  for,  or  be  subjected  to,  the 
payment  of  her  debts.  Neither  is  there  any  limitation  over  in  the 
event  of  bankruptcy,  or  upon  the  attempt  of  creditors  to  reach  the 
share  or  interest  of  the  beneficiary  in  the  funds.  It  is  true,  the  will 
says  that  the  income  is  to  be  paid  to  her  **for  her  support";  but 
these  words  serve  only  to  show  the  motive  for  the  gift,  and  cannot 
be  construed  as  affixing  conditions  and  limitations  on  it.  {Rhett  v. 
Afasons  ExW,  18  Grat  541;  Bain  v.  Buffs  Adrn'r.  76  Va.  371.) 
We  are  therefore  of  opinion  that  there  is  no  error  in  the  decree 
appealed  from,  and  it  must  be  affirmed. 

RiELY,  J.,  not  sitting. 


Note.— ON  THE  DOCTRINE  OP  SPENDTHRIFT  TRUSTS. 

(a)  When  trust  funds  ar«  beyond  tlie  reach  of  creditors. 

(b)  Reasoning  of  the  Massachusetts  Supreme  Court  of  Judicature  in  the  Adams 

case. 

(c)  Rights  of  the  founder  of  the  trust. 

(d)  Partial  review  of  the  Pennsylvania  cases. 

(e)  Attitude  of  the  New  York  Court  of  Appeals. 

(f)  Views  of  Chief  Justice  Morton  in  Bank  v.  Adams. 

(g)  Of  Chief  Justice  Agnew  in  Overman's  Appeal, 
(h)  Views  of  Mr.  Perry  in  his  work  on  Trusts. 

(i)  Of  Mr.  Justice  Miller  in  the  great  case  of  Nichols  v.  Eaton. 

(a)  When  trust  funds  are  beyond  the  reach  of  creditors.— A  party  hav- 
ing the  absolute  right  of  disposition,  may  create  a  trust  in  favor  of  another, 
and  in  the  instrument  creating  the  same  he  may  incorporate  a  recital  to  the 
effect  that  the  income  arising  from  the  funds  constituting  the  corpus  of  the 
trust  shall  not  be  alienated  by  the  beneficiary  or  subjected  to  the  demands  of 
bis  creditors,  althougli  there  is  no  cessor  or  limitation  of  the  estate  in  such  an 
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event.  (Broadway  National  Bank  v.  Adams,  133  Mass.  170.)  This  decision 
rendered  by  the  Supreme  Judicial  Court  of  Massachusetts  in  1882,  after  an 
elaborate  reargument  of  the  principles  involvetl,  merely  adopted  a  rule  already 
enunciated  by  the  Supreme  Court  of  the  United  States  in  the  celebrated  case 
of  Nichols  V.  Eaton  (91  U.  8  716).  It  indicated  a  departure  from  the  English 
rule  which  subjects  trust  funds  to  the  payment  of  debts  owing  by  the  bene- 
ficiary notwithstanding  an  express  provision  in  the  instrument  creating  the 
trust  to  the  contrary  (see  Brandon  v.  Robinson,  18  Ves.  4V2;  Green  v.  Spicer, 
1  R.  &  M.  895;  Snowdon  v.  Dales.  6  Sim.  524).  and  both  cases  have  been  the 
prolific  source  of  discussion  from  jurists  and  text- writers  who  regard  the  rule 
established  as  subversive  of  well  settled  principles  of  equity  procedure.  Mr. 
Wait,  in  his  well  known  work  on  Fraudulent  Conveynnces.  is  particularly  vio- 
lent in  his  anathema  of  the  principle  contended  for  in  the  Nichols  and  Adams 
Cases,  and  regards  the  attitude  of  thn  courts  in  this  particular  as  palpably  an- 
tagonistic to  the  just  rights  of  the  creditor  class.  Much  of  this  opposition  has 
been  smelted  down  by  repeated  roasting  until  at  the  present  day  we  hear  little 
or  nothing  of  it,  professionally,  except  from  the  theory  mongers. 

(b)  Reasoning  of  the  Massachusetts  Supreme  Court  of  Judicatare  in 
the  Adams  Case. —The  reasoning  of  the  Massachusetts  court  in  the  Adams 
Case  seems  to  me  entirely  logical  and  convincing.  **  The  founder  of  this  trust 
was  the  absolute  owner  of  his  property.  He  had  the  entire  right  to  dispose  of 
it,  either  by  an  absolute  gift  to  his  brother,  or  by  a  gift  with  such  restrictions 
or  limitations,  not  repugnant  to  law,  as  he  saw  fit  to  impose.  We  are  not  able 
to  see  that  it  would  not  violate  any  principle  of  sound  public  policy  to  permit 
a  testator  to  give  to  the  object  of  his  bounty  such  a  qualified  interest  in  the 
income  of  a  trust  fund,  and  thus  provide  against  the  improvidence  or  misfor- 
tune of  the  beneficiary.  It  is  argued  that  the  vesting  a  man  with  apparent 
wealth  tends  to  mislead  creditors,  and  induces  them  to  give  him  credit.  The 
answer  is,  that  creditors  have  no  right  to  rely  upon  property  thus  held,  and  to 
give  him  credit  up'^n  the  basis  of  an  estate  which,  by  the  instrument  creating 
it.  is  declared  to  be  inalienable  by  him,  and  not  liable  for  his  debts.  By  the 
exercise  of  proper  diligence  they  can  ascertain  the  nature  and  extent  of  the 
estate,  especially  in  view  of  our  registry  system  by  which  all  matter*  relating  to 
real  property  are  spread  upon  the  public  records.  Whether  a  man  can  settle 
his  own  property  in  trust  for  his  own  benefit,  so  as  to  exempt  the  income  from 
alienation  by  him  is  a  different  question.  The  mental  equipment  that  cannot 
assimilate  the  force  of  this  reasoning  should  not  vex  itself  with  the  intricacies 
of  a  legal  controversy."  (See  White  v.  White,  80  Vt.  3:^8;  Pope  v.  Ellh.tt,  8  B. 
Mon.  66;  Shankland's  Appeal,  47  Pa.  St.  118;  Contra,  Tillinghast  v.  Bradford, 
5  R.  I.  205;  Mebane  v.  Mebane,  4  Ired.  Eq.  181.) 

(c)  Rights  of  the  founder  of  the  trust— The  founder  of  a  trust  should  be 
able  to  secure  the  beneficial  effects  of  it  to  the  object  of  his  bounty  by  an  ex- 
press provision  in  the  instrument  creating  it  to  the  effect  that  the  income  aris- 
ing from  the  trust  fund  shall  not  become  chargeable  with  the  debts  of  the 
beneficiary  nor  alienable  by  anticipation.  It  should  be  remembered  in  this 
connection  that  a  "trust  "  is  frequently  created  in  favor  of  some  beneficiary 
who  bap  dcvelopetl  an  utter  incompetency  to  properly  administer  his  own 
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affairs.  This  incompetency  may  result  from  pre-natal  deficiencies  of  intellect, 
or  from  acquired  habits  of  dissipation  and  improvidence.  The  donor  in  such  a 
case  wishing  to  place  the  beneficiary  beyond  the  possibility  of  becoming  a  pub- 
lic charge  or  to  avoid  the  relapsing  into  a  state  of  squalor  and  degradaiion, 
adopts  this  method  of  providing  for  his  wants.  The  public  at  large  are  indi- 
rectly interested  in  seeing  that  such  a  provision  is  rigidly  enforced  in  order  to 
prevent  the  incompetency  and  improvidence  of  the  beneficiary  from  resulting 
in  a  public  burden.  And  for  this  rezisnn  the  equity  courts  of  this  country 
repudiate  the  assertion  of  the  English  decisions  which  allow  the  beneficiary  to 
mortgage  or  alien  his  expectant  income.  Courts  that  have  sustained  only 
tangenital  relations  with  the  experiment  of  enforcing  trusts  with  a  view  of  per- 
manent advantage  to  the  beneficiary  must  have  experienced  the  difiiculty  of 
enforcing  the  trust  where  the  beneficiary  was  at  liberty  to  alien  or  mortgage 
the  income  arising  from  it.  (White  v.  White,  80  Vt  888;  Arnwine  v.  Carroll, 
4  Hal.  Ch.  620;  Brown  v.  Williamson,  38  Pa.  St.  388;  Rife  v.  Geyer.  59  id.  392; 
Nichols  V.  Elton.  91  U.  S.  716:  and  see  Sparhawk  v.  Cloon,  125  Mass.  263; 
Cmtra,  Tillinghast  v.  Bradford,  5  R.  I.  205;  Smith  v.  Moore,  37  Ala.  827; 
Bramhall  v.  Ferris,  14  N.  Y.  41;  Mcllvane  v.  Smith,  42  Mo.  45.) 

(d)  Partial  review  of  the  Peniisylrania  casen.— It  is  well  settled  in 
Pennsylvania  since  Barnett's  App.  (46  Pa.  St.  893;,  although  previous  to  that 
decision  a  contrary  doctrine  prevailed,  that  where  an  active  trust  is  created  to 
give  effect  to  a  well-defined  and  lawful  purpose  of  a  donor  or  devisor,  with  re- 
spect to  the  party  to  be  benefited  thereby,  the  trust  will  be  sustained,  whether 
the  ee  tui  que  trust  be  guijuHs  or  not.  It  is  as  well  settled  in  Pennsylvania 
that  it  is  a  lawful  purpose,  upon  part  of  a  father,  to  protect  his  bounty  to  a 
spendthrift  son,  both  principal  and  interest,  not  only  against  his  son's  improvi- 
dence, but  also  against  his  creditors.  (Fisher  v.  Taylor,  2  Rawle,  S3;  Brown 
V.  Williamson,  86  Pa.  8:^8;  Rife  v.  Geyer,  59  id.  885;  Overman's  App.,  88  id. 
276;  Eberly's  App.,  110  id.  95,  1  Cent.  Rep.  97;  People's  Sav.  Bank  v.  Denig, 
131  Pa.  241.)  And  in  Ashurst's  App.  (77  id.  464),  it  is  siiid  that  spendthrift 
trusts  may  be  created  as  well  for  a  woman  as  for  a  man.  But  it  has  never  been 
held  by  this  court  that  a  person  sui  juris  could  settle  his  entire  estate  upon 
himself  free  from  liability  for  debts.  Indeed,  the  very  contrary  has  been  ruled 
in  Mackason's  App.  (42  Pa.  380).  In  that  case,  the  trustees  were  to  hold  the 
estate  of  the  settlor  free  and  clear  of  his  debts;  to  pay  the  net  income,  without 
anticipation,  during  his  life  to  himself,  after  his  death  to  his  appointee  by  will, 
and,  ill  default  of  on  appointment  to  his  heirs,  and  it  was  held  that  property 
so  settled  was  a-ssets  in  the  hands  of  the  trustees  for  the  payment  of  debts, 
whether  contracted  prior  or  subsequent  to  the  execution  of  the  deed  of  trust; 
and  that  the  devisees  or  appointees  under  the  will  of  the  settlor  were  postponed 
to  his  creditors.  After  stating  the  facts,  this  court  in  the  opinion  filed,  says: 
"This  statement  brings  us  to  the  simple  inquiry,  can  the  owner  of  property  so 
dispose  of  it  for  his  own  use,  benefit  and  support,  as  to  put  it  beyond  the  reach 
of  liability  for  his  future  debts,  he  being  and  continuing  sui  juris,  and  there  ap- 
pearing to  be  no  reason  therefor  excepting  to  withdraw  it  from  such  liability  and 
thus  retain  the  temporal  ownership  with  it-s  incidents?  This  would  l>e  a  start- 
ling proposiiion  to  allirm.     It  would  revolutionize  the  credit  system  entirely, 


YOUNG  ▼.   EASLEY  ET  AL.  635 

destroy  all  faith  in  the  apparent  owaership  of  property  and  repeal  all  our  stat 
utes  and  decisions  against  frauds." 

Yet  Chief  Justice  Agnbw  said,  in  Overman's  Appeal  (88  Pa.  St.  276,  281)- 
"  It  (a  spendthrift  trust)  is  exceptional  in  its  very  nature,  because  it  contravenes 
that  general  policy  which  forbids  restraints  on  alienation  and  the  non-payment 
of  honest  debts.  ♦  ♦  ♦  A  trust  to  pay  income  for  life  may  last  for  the 
longest  period  of  human  existence,  and  may  run  for  seventy  or  eighty  years 
While  the  law  simply  tolerates  such  a  trust,  it  cannot  approve  of  it  as  con- 
tributing to  the  general  public  interest.  Property  tied  up  for  half  a  century 
contributes  nothing  to  the  general  wealth,  while  it  is  a  great  stretch  of  liberality 
to  the  ownership  of  it  to  suffer  it  to  remain  in  this  anomalous  state  for  so  many 
years  after  its  owner  has  left  it  behind  him.  Clearly  it  is  against  public  interest 
that  the  property  of  an  after  generation  shall  be  controlled  by  the  deed  (gu. 
dead)  of  a  former  period,  or  that  the  non-payment  of  debts  should  be  en- 
couraged."   (See  Qmy  on  Kestraints  on  Alienation,  sec.  284.) 

In  Leavitt  v.  Beirne  (21  Conn.  I),  property  was  devised  to  am-irried  woman, 
for  the  exclusive  use  of  herself  and  her  children,  free  from  the  debts  and  con- 
trol of  her  husband:  and  to  secure  the  same  to  their  unimpaind  enjoyment,  he 
gave  the  property  in  trust,  with  full  authority  to  apply  the  property  as  t^  the 
trustee  should  seem  best  for  their  exclusive  benefit  during  her  life;  and  on  her 
death  to  divide  the  same  among  her  children.  It  was  held  that  the  principal 
of  the  trust  fund  was  not  liable  for  debts  contracted  by  the  wife.  Waite,  J., 
says:  "  A  man  may  have  a  son  so  fallen  into  vicious  habits  as  to  l)e  utterly 
unfit  for  the  management  of  any  property.  A  gift  to  him  might  be  worse  than 
useless.  That  son  may  have  a  wife  and  children  whom  he  entirely  neglects. 
The  father  (may)  be  both  able  and  willing  to  make  ample  provision  for  them, 
and  save  them  from  being  a  public  burden;  but  he  can  do  nothing  through  the 
instrumentality  of  his  son.  But  may  he  not,  through  the  intervention  of  trus- 
tees, in  whom  he  can  confide,  and  place  property  in  their  hands  for  the  benefit 
of  his  son  and  family,  beyond  his  control?" 

On  the  decisions  sustaining  the  right  of  the  donor  to  exclude  by  the  terms  of 
the  trust  the  creditors  of  the  beneficiary,  the  following  may  be  noted  as  con- 
taining exhaustive  examinations  of  the  principle  involved,  and  vigorous  argu- 
ments in  vindication  of  the  right.  (Pope  v.  Elliott,  8  B.  Mon.  56;  Nichols  v. 
Eaton,  91  U.  S.  716,  23  L.  ed.  254;  Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
170,  43  Am.  Rep,  504;  Lampert  v.  Haydel,  96  Mo.  439,  2  L.  R.  A.  113.)  It 
was  settled  at  a  very  early  day  in  Pennsylvania  that  limitations  of  this  charac- 
ter were  valid.  (Pislier  v.  Taylor.  2  Rawle,  33.)  And  they  have  since  been 
frequently  uplield.  (Ashhurst  v.  Given,  5  Watts  &  S.  323;  Holdship  v.  Patter- 
son, 7  Watts,  547;  Brown  v.  Williamson.  36  Pa.  838.)  So  in  Vermont  (White 
V.  White,  30  Vt.  338);  Maryland  (Smith  v.  Towers,  69  Md.  77);  Connecticut 
(Leavitt  v.  Beirne.  21  Conn.  1);  and  Virginia  (Ghirland  v.  Garland,  87  Va.  758, 
18  L.  R.  A.  212). 

(e)  Attitude  of  the  New  York  Court  of  Appeals.— The  doctrine  of  the 
English  courts  is  well  settled  on  the  point  involved,  and  some  courts  of  this 
country  have  followed  it.  But  in  NMchols  v.  Eaton  (91  U.  S.  716.  23  L.  ed. 
254),  the  Supreme  Court  of  the  United  States  was  not  disposed  to  accept  the 
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doctrine  in  so  far  aa  it  restricted  the  power  of  testamentary  disposition  so  as  to 
prevent  tlie  beneficiary  from  using  and  enjoying  tlie  benefits  of  the  devise 
against  the  claims  of  creditors.  In  that  case  the  bankruptcy  of  the  devisee  was 
by  the  will  to  terminate  all  his  interest  in  the  estate,  and  his  creditors  were  de- 
nied the  right  to  the  estate  or  its  profits  after  the  act  of  bankruptcy.  Whcro 
the  debtor,  who  is  the  beneficiary,  has  any  substantial  right  in  tlie  property  that 
a  chancellor  can  enforce,  then,  so  long  as  that  right  continues,  his  interest  is 
liable  for  his  debts,  but  no  longer.  The  event  happening  upon  which  the  in- 
terest passes  to  another  the  creditor  is  without  remedy. 

Nor  are  we  without  precedent  establishing  the  doctrine  that  the  event  upon 
which  tlie  beneficiary  nuiy  be  divested  of  title  may  be  the  decision  of  a  chan- 
cellor subjecting  the  interest  or  income  to  the  pjiy ment  of  the  debts  of  the  cestui 
que  trttst. 

In  a  New  York  case  of  some  celebrity,  one  Joshua  Ferris  died  in  1848.  leav- 
ing this  codicil  to  his  will:  "  I  hereby  declare  in  making  provision  in  my  will 
that  the  income  of  one- third  of  my  estate  upon  payment  of  debts  and  legacies 
should  be  paid  to  my  son,  Myron  tl.  Ferris;  it  was  my  design  to  make  pro- 
vision for  the  support  of  himself  and  family  which  could  not  be  taken  from 
them  by  his  creditors,  and,  for  the  purpose  of  making  myself  more  plainly  un- 
derstoo<l  on  this  point  and  to  carry  out  said  design,  it  is  my  will  tliat  in  case 
creditors*  bill  shall  be  filed  or  any  proceedings  instituted  against  my  son 
Myron  for  the  purpose  of  reaching  the  interest  or  income  so  provided  for  him, 
and  diverting  it  from  the  object  intended  by  me.  and  a  decree  of  judgment 
obtained  for  that  purpose,  that  then,  from  that  period,  said  interest  or  income 
shall  cease;  and  I  direct  my  executors  from  henceforth  to  expend  the  said  in- 
terest or  income  for  the  support  of  the  family  of  the  said  Myron  H.  Ferris, 
either  by  paying  the  same  to  his  wife,  or  in  any  other  practical  way  in  their 
discretion." 

The  controversy  was  in  that  case  between  the  creditors  of  the  s  m  and  the 
devisees  over  or  the  executors.  The  New  York  Court  of  Appeals  was  then 
presided  over  by  Dbnio.  as  chief  justice,  with  three  associates,  and  the  court 
held  without  dissent  that  the  provision  of  the  will  that  the  interest  of  the 
devisee  should  cease  on  the  recovery  of  a  judgment  by  creditors,  was  valid. 

Without  regard  to  the  view  taken  by  the  English  courts  on  the  question, 
some  courts  of  the  highest  authority  in  this  country  maintain  the  opposite 
contention,  holding  that  those  considerations  which  apply  to  legal  estates  have 
DO  application  where  property  is  transferred  in  trust,  as  in  such  instances  the 
trustee  takes  the  whole  property,  with  the  usual  incidents  of  alienation,  and  in 
like  manner  the  beneficiary  takes  the  legal  title  to  the  income  when  it  is  paid 
over  to  him,  and  therefore,  the  point  about  restraints  upon  alienation  has  no 
foundation  either  in  law  or  in  fact.  This  is  the  position  taken  by  the  Supreme 
Court  of  Massachusetts  in  a  cause  which  was  twice  argued.  Broadway  Nat, 
Bank  v.  Adams  (133  Mass.  170).  and  the  trust  in  that  case,  held  valid. 

SimUar  adjudications  have  been  made  in  Pennsylvania  from  an  early  period 
In  its  judicial  history  (Thackara  v.  Mintzer,  100  Pa.  151,  and  cases  cited),  and 
in  other  states.  (Vermont,  Barnes  v.  Dow,  4  New  Eng.  Rep.  717.  59  Vt.  530, 
and  cases  cited;  Maryland,  Smith  v.  Towers,   12  Cent.  Rep.  872.)    The  two 
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cases  just  cited  are  quite  recent,  the  former  haviag  been  decided  in  1887,  and 
the  latter  in  1891. 

The  Supreme  Court  of  tiie  United  States  in  Nichols  v.  Eaton  (91  U.  S.  716, 
23  L,  ed.  254),  has  affirmed  the  validity  of  such  trusts,  and  also  in  a  subsequent 
case.  (Hyde  v.  Woods,  94  U.  S.  523,  24  L.  ed.  284.)  The  opposite  view  is 
taken  in  several  states.  In  some  states  the  validity  of  such  trusts,  where  the 
fund  proceeds  from  the  bounty  of  another,  is  sanctioned  by  express  statutes 
This  is  truj  of  New  York,  New  Jersey,  Illinois  and  Tennessee.  Decisions  in 
those  states,  therefore,  are  of  no  value  in  the  discussion  of  the  question  where 
such  statutory  provisions  are  not  involved. 

(f)  YIews  of  Chief  Jiistiee  Morton  in  Bank  v.  Adams.— The  question 
whether  the  founder  of  a  trust  can  secure  the  income  of  it  to  the  object  of  his 
bounty,  by  providing  that  it  shall  no*  be  alienable  by  him  or  be  subject  to  be 
taken  by  his  creditors,  has  not  been  directly  adjudicated  in  several  states.  The 
tendency  has  been  in  favor  of  such  a  power  in  the  founder.  (Braman  v. 
Stiles,  2  Pick.  460;  Perkins  v.  Hays,  3  Gray  [N.  Y.].  405;  Russell  v.  Grinnell. 
105  Mass.  425;  Hall  v.  Williams.  120  id.  344;  Sparhawk  v.  Clooo,  125  id.  263.) 

It  is  true  that  the  rule  of  the  common  law  is,  that  a  man  cannot  attach  to  a 
grant  or  transfer  of  property,  otherwise  absolute,  the  condition  that  it  shall 
not  be  alienate<l;  such  condition  being  repugnant  to  the  nature  of  the  estate 
granted.    (Co.   Lit.  223a;  Blackstone  Bank  v.  Davis,  21  Pick.  42.) 

Lord  CoKB  gives  as  the  reason  of  the  rule  that  "  it  is  absurd  and  repugnant 
to  reason  that  he,  that  hath  no  possibility  to  have  the  land  revert  to  him,  shoald 
restrain  his  feoffee  in  fee  simple  of  all  his  power  to  alien."  and  that  this  is 
"against  the  height  and  purity  of  a  fee  simple."  By  such  a  condition,  the 
grantor  undertakes  to  deprive  the  property  in  the  hands  of  the  grantee  of  one 
of  its  legal  incidents  and  attributes,  namely,  its  alienability,  which  is  deemed 
to  be  against  public  policy.  But  the  reasons  of  the  rule  do  not  apply  in  the 
case  of  a  transfer  of  property  in  trust.  By  the  creation  of  a  trust  like  the  one 
under  review,  the  trust  property  passes  to  the  trustee  with  all  its  incidents  and 
attributes  unimpaired.  He  takes  the  whole  legal  title  to  the  property,  with  the 
power  of  alienation;  the  cestui  qtu  trust  takes  the  whole  legal  title  to  the  accrued 
income  at  the  moment  it  is  paid  over  to  him.  Neither  the  principle  nor  the  in- 
come Ib  at  any  time  inalienable. 

The  question  is  whether  the  rule  of  the  common  law  should  be  applied  to 
equitable  life  estates  created  by  will  or  deed,  has  been  the  subject  of  conflict- 
ing adjudications  by  different  courts.  As  is  stated  in  Sparhawk  v.  Cloon, 
above  cited,  from  the  time  of  Lord  Eldon  the  rule  htis  prevailed  in  the  English 
Court  of  Chancery,  to  the  extent  of  holding  that  when  the  income  of  a  trust 
estate  is  given  to  any  person  (other  than  a  married  woman)  for  life,  the  equita- 
ble estate  for  life  is  alienable  by,  and  liable  in  equity  to  the  debts  of,  the  ee-t"i 
que  trust,  and  that  this  quality  is  so  inseparable  from  the  estate  that  no  provi- 
sion, however  express,  which  does  not  operate  as  a  cessor  or  limitation  of  the 
estate  itself,  can  protect  it  from  his  debts.  (Brandon  v.  Robinson,  18  Yes. 
429 ;  Green  v.  Spicer,  1  Huss.  &  Myl.  895 ;  Rochford  v.  Hackman,  9  Hare, 
475  ;  Trappes  v.  Meredith.  L.  R.  9  Eq.  229  ;  Snowden  t.  Dales,  6  Sim.  624 ; 
Eippon  v.  Norton,  2  Beav.  68.) 
Vol.  11-68 
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The  English  rule  has  been  adopted  in  several  of  the  courts  of  this  country. 
<l'illinghast  y.  Bradford,  5  R.  I.  305  ;  Heath  v.  Bishop,  4  Rich.  Eq  4»  ;  Dick 
V.  Pitchford,  1  Dev.  &  Bat.  £q.  480 ;  Mebane  y.  Mebane,  4  Ired.  Eq.  181.) 

Other  courts,  as  we  have  seen,  have  rejected  it,  and  have  held  that  the 
founder  of  a  trust  may  secure  the  benefit  of  it  to  the  object  of  his  bounty,  by 
providing  that  the  income  shall  not  be  alienible  by  anticipation,  nor  subject 
to  be  taken  for  his  debts.  (Holdship  y.  Patterson,  7  Waits,  547  ;  Shankland's 
Appeal,  47  Pa.  St.  113 ;  Rife  v.  Geyer,  59  id.  393 ;  White  v.  Wliite,  30  Vt. 
S88  ;  Pope  v.  Elliott,  8  B.  Mon.  56  ;  Nichols  v.  Eaton,  91  U.  8.  716 ;  Hyde  v. 
AVoods,  94  id.  528 ;  Broadway  Bank  v.  Adams,  138  Mas&  170.) 

A  settlement  in  trust  expressly  providing  that  the  income  sliall  not  be  alien- 
able by  the  ee$tui  que  trust  by  anticipation,  and  shall  not  be  subject  to  his  cred- 
itors, is  valid,  although  there  is  no  cessor  or  limitation  over  the  estate  in  the 
event  of  the  cestui  que  trnsVs  bankruptcy  or  insolvency.  This  is  tlie  rule  in 
the  federal  courts  and  in  many  of  the  states.  The  English  doctrine,  on  the 
other  hand,  is  to  the  effect  that,  where  the  income  of  a  trust  estate  is  given  for 
life  to  a  person  other  than  a  mari'ied  woman,  the  equitable  estate  is  alienable 
by,  and  liable  in  equity  for,  the  debts  of  the  ee9tni  qiie  trust  (Graves  y.  Dolphin. 
1  Sim.  66),  and  that  this  quality  is  so  inseparable  from  the  estate  that  no  pro- 
vision, however  express,  which  does  not  operate  as  a  cessor  or  limitation  of 
the  estate  itself,  can  protect  it  from  its  debts.  Several  of  the  states  follow  (he 
English  rule.  (The  cases  are  cited  in  Broadway  National  Bank  v.  Adams,  133 
Mass.  170.  See,  also.  Easterly  v.  Keney,  36  Conn.  18;  Mebane  y.' Mebane. 
4  Ired.  Eq.  [N.  C]  181.) 

This  precise  question  arose  for  the  first  time  in  Massachusetts  In  the  Bank  Case 
just  cited,  and  it  was  settled  mainly  upon  the  same  grounds  taken  by  Mr. 
Justice  MiLLBii  in  Nichols  v.  Eaton  (supra).  The  gift  by  will  was  :  "  I  give 
the  sum  of  $75,000  to  my  siid  executors  ♦  *  ♦  in  trust  to  invest  the  same 
•  ♦  ♦  and  to  pay  the  net  income  thereof  semiannually  to  my  brother  C. 
during  bis  natural  life,  such  payments  to  be  made  to  him  personally  when  con- 
venient, otherwise  \i\yon  his  order  or  receipt  in  writing,  in  either  case  free 
from  the  interference  or  control  of  his  creditors,  ray  intention  being  that  the 
use  of  said  income  shall  not  be  anticipated  by  assigoment." 

The  courts  say .  "  The  rule  of  public  policy  which  subjects  a  debtor's  prop- 
erty to  the  payment  of  his  debts  does  not  subject  the  property  of  a  donor  to 
ih'i  debts  of  his  Iwneficiary,  and  does  not  give  a  creditor  the  right  to  complain 
that,  in  the  exercise  of  his  absolute  right  of  disposition,  the  donor  has  not  seen 
fit  to  give  the  property  to  the  creditor,  but  has  left  it  out  of  his  reach."  This 
case  was  approved  in  Baker  v.  Brown  (U8  Mass.  369).  The  doctrine  seems  to 
me  to  be  just. 

The  following  cases  approve  the  doctrine  r  (Spindle  v.  Shreve,  4  Fed.  Rep. 
136;  Larapert  v.  Haydel,  20  Me.  Ap.  616  ;  Thackara  v.  Minizer.  100  Pa.  St. 
151  ;  S'eib  v.  Whitehead,  111  111.  247  ;  White  v.  White,  30  Vt.  338  ;  Smith  v. 
Towers.  09  Md.  77.) 

It.  is  important  to  distinguish  these  cases  from  the  case  of  a  voluntary  settle- 
ment by  the  owner  of  property  in  his  own  behalf.  A  person  cannot  setle  his 
own  property  in  trust  and  pay  the  income  to  himself  for  life,  with  a  provision 
that  it  shall  not  be  alienable  by  him  or  subject  to  his  debts.     Such  a  provision 
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B  contrary  to  the  policy  of  the  law,  aud  is  void.  (Pacific  National  Bank  v. 
Windrara,  183  Mass.  175 ;  Jackson  v.  Von  Zudlitz,  186  id.  843  ;  Mcllvaiae  ▼ 
Smith,  42  Me.  45.) 

(g)  Of  Chief  Justice  Agnew  in  Overman's  Appeal.— That  a  trust  for  a 
spendthrift,  as  it  is  termed,  will  be  upheld  in  equity,  is  a  settled  doctrine  of 
Pennsylvania,  and  rests  on  tlie  donor's  right  of  dominion  over  his  own  prop- 
erty for  a  reasonable  time.  But  it  is  exceptionable  in  its  very  nature,  because 
it  contravenes  that  general  policy  which  forbids  restraints  on  alienation  and 
the  nonpayment  of  honest  debts.  In  order  to  support  it,  resort  is  had  to  a 
trust,  which  equity  will  enforce,  and  equity  necessarily  regards  its  reasonable- 
ness and  the  clearly  defined  intent  of  the  donor.  Without  such  a  trust  upheld 
in  equity,  title  in  the  devisee  or  legatee  claims  to  itself  control  and  liability  to 
creditors.  As  this  is  a  trust  resting  in  equity,  it  is  clear  that  equitv  will  sup- 
port it  only  as  long  as  it  rests  on  the  well-defined  intention  of  the  donor. 
When  that  is  gone,  the  trust  falls  with  the  loss  of  this,  the  only  true  basis.  A 
trust  to  pay  income  for  life  may  last  for  the  longest  period  of  human  existence 
and  may  run  for  seventy  or  eighty  years.  While  the  law  simply  tolerates  such 
a  trust,  it  cannot  approve  of  it  as  contributing  to  the  general  public  interest. 
Property  tied  up  for  half  a  century  contributes  nothing  to  the  general  wealth, 
while  it  is  a  great  stretch  of  liberality  to  tlie  ownership  of  it  to  suffer  it  to  re- 
main in  this  anomalous  state  for  so  many  years  after  its  owner  has  left  it  be* 
hind  him.  Clearly  it  is  against  public  interest  that  the  property  of  an  after 
generation  shall  be  controlled  by  the  deed  of  a  former  period,  or  that  the  non- 
payment of  debts  should  be  encouraged.  (Overman's  Appeal,  Pa.  1879,  re- 
poried  8SPa.  276.) 

(h)  Yiews  of  Mr.  Perry  in  his  work  on  Trusts.—"  Many  of  the  Ameri- 
can rases,  where  the  English  doctrine  has  been  doubted  or  denied,  seem  to 
have  been  cases  of  trust  for  the  support  and  maintenance  of  the  cestui  que 
ii-UHt;  and  a  clearly  manifested  intention  on  the  part  of  the  donor  that  the  in- 
come of  the  fund  shall  be  devoted  to  that  purpose  may  impose  a  duty  and  give 
n  consi  quent  power  in  the  trustee,  either  in  his  discretion  or  under  the  direc- 
tion of  the  court,  to  pay  over  the  income  only  in  such  manner  as  shall  insure 
its  application  in  accordance  with  the  intent  of  the  donor  and  protect  it  from 
the  claims  of  creditors  and  the  improvidence  of  the  beneficiary,  with  substan- 
tially the  same  result  upon  th;$  absolute  character  of  the  estate  of  the  cestui 
que  trust  as  if  the  instrument  declaring  the  trust  had  expressly  provided  that 
the  payments  should  be  made  at  the  discretion  of  the  trustee— a  result  more  in 
accordance  with  the  rules  of  interpretation  than  a  strict  adherence  to  a  defini- 
tion to  the  extent  of  defeating  the  accomplishment  of  the  benefit  intended  by 
the  donor."    (Perry  on  Trusts,  p.  495,  vol.  1,  note.) 

(i)  Of  Mr.  Justice  Miller  in  the  great  case  of  Nichols  y.  Eaton.— It 
is  lK?lieved  that  every  state  in  the  Union  has  passed  statutes  by  which  a  part 
of  the  property  of  the  debtor  is  exempt  from  seizure  on  execution  or  other 
process  of  the  courts  ;  in  short,  is  not  by  law  liable  to  th ;  payment  of  his 
debts.  This  exemption  varies  in  its  extent  and  nature  in  the  different  states. 
In  some  it  extends  only  to  the  merest  implements  of  househo'd  necess'ty ;  in 
others  it  includes  the  library  of  the  professional  man,  however  extensive,  and 
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the  tools  of  the  median ic  ;  and  in  many  it  embraces  the  homestead  in  whicb 
ihc  laniily  resides.  This  has  come  to  be  considered  in  this  count  y  as  a  viisc^ 
as  it  certainly  may  be  called  a  settled,  policy  in  all  the  states.  To  property  so 
exempted  the  creditor  has  no  right  to  iooki  and  does  not  look,  as  a  means  of 
payment  when  his  debt  is  created  ;  and  while  this  court  has  steadily  held,  un- 
der the  constitutional  provision  against  impairing  the  obligations  of  contracts 
by  state  laws,  that  such  exemption  laws,  when  first  enacted,  were  invalid  as  to 
debts  then  in  existence,  it  has  always  held  that,  as  to  contracts  made  thereafter, 
the  < exemptions  were  valid. 

This  distinction  is  well  founded  in  the  sound  and  unanswerable  reason,  that 
the  creditor  is  neither  defrauded  nor  injured  by  the  application  of  the  law  to 
bis  case,  as  he  knows,  when  he  pirts  with  the  consideration  of  his  debt,  tliat 
the  property  so  exempt  can  never  be  made  liable  to  its  payment.  Nothing  is 
withdrawn  from  this  liability  which  was  ever  subject  to  it,  or  to  which  he  had 
a  right  to  look  for  its  discharge  in  payment.  The  analogy  of  this  principle  to 
the  devise  of  the  income  from  real  and  personal  property  for  life  seems  perfect. 
In  this  country,  all  wills  or  other  instruments  creating  such  trust  estates  are 
recorded  in  public  offices,  where  they  may  ha  inspected  by  every  one;  and  the 
law  in  such  cases  imputes  notice  to  ail  persons  concerned  of  all  the  facts  which 
th  y  might  know  by  the  inspection.  When,  therefore,  it  appears  by  the  record 
of  a  will  that  the  devisee  holds  this  life  estate  or  income,  dividends,  or  rents  of 
real  or  personal  property,  payable  to  him  alone,  to  the  exclusion  of  the  alienee 
or  creditor,  the  latter  knows,  that  in  creating  a  debt  with  such  person,  he  has 
no  right  to  look  to  that  income  as  a  means  of  discharging  it.  He  is  neither 
misled  nor  defrauded  when  the  object  ot  the  testator  is  carried  out  by  exclud- 
ing  him  from  any  benefit  of  such  a  devise. 

Nor  do  we  see  any  reason,  in  the  recognized  nature  and  tenure  of  property 
and  its  transfer  by  will,  why  a  testator  who  gives,  without  any  pecuniary  re* 
turn,  who  gets  nothing  of  property  value  from  the  donee,  may  not  attach  to 
that  gift  the  incident  of  continued  use,  of  uninterrupted  benefit  of  the  gift, 
during  the  life  of  the  donee.  Why  a  parent,  or  one  who  loves  another,  and 
wishes  to  use  his  own  property  in  securing  the  object  of  his  affection,  as  far  as 
property  can  do  it,  from  the  ills  of  life,  the  vicissitudes  of  fortune,  and  even 
his  own  improvidence,  or  incapacity  for  self  protection,  should  not  be  permitted 
to  do  80,  is  not  readily  perceived. 

These  views  are  well  supported  by  adjudged  cases  in  the  state  courts  of  the 
highest  character. 

In  the  case  of  Fisher  v.  Taylor  (2  Rawle,  83),  a  testator  had  directed  hia 
executors  to  purchase  a  tract  of  land,  and  take  the  title  in  their  name  in  trust 
for  his  son,  who  was  to  have  the  rents,  issues,  and  profits  of  it  during  his  life, 
free  from  liability  for  any  debts  then  or  thereafter  contracted  by  him.  The 
Supreme  Court  of  Pennsylvauia  held  that  this  life  estate  was  not  liable  to  exe- 
cution for  the  debts  of  the  son.  "A  man,"  says  the  court,  "  may  undoubtedly 
dispose  of  his  land  so  as  to  secure  to  the  object  of  his  bounty,  and  to  him  ex- 
clusively, the  annual  profits.  The  mode  in  which  he  accomplishes  such  a  pur- 
pose Ib  by  creating  a  trust  estate,  explicitly  designating  the  uses  and  defining 
Ihe  powers  of  the  trustees.    *    *    *    Nor  is  such  a  provision  contrary  to  tho 
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policy  of  the  law  or  to  any  act  of  assembly.    Creditors  cannot  complain,  be- 
cause  they  are  bound  to  know  the  foundation  on  which  they  extend  their 

credit  " 

In  the  subsequent  case  of  Holdship  v.  Patterson  (7  Watts,  547),  where  the 
friends  of  a  man  made  contributions  by  a  written  agreement  to  the  support  of 
himself  and  family,  the  court  held  that  the  instdlments  which  they  had 
promised  to  pay  could  not  be  diverted  from  his  creditors  to  the  payment  of  hia 
debts,  and  Gibson,  C.  J.,  remarks  that  **the  fruit  of  their  bounty  could  not 
have  been  turned  from  its  object  by  the  defendant's  creditors,  had  it  been  ap- 
plicable by  the  tcr  ns  of  the  trust  to  his  personal  maintenance;  for  a  benefactor 
mtiy  ( ertainly  provide  for  the  maintenance  of  a  friend,  without  exposing  his 
bounty  to  the  debts  or  imprudence  of  the  beneficiary." 

In  the  same  court,  as  late  as  l''G4,  it  was  held  that  a  devise  to  a  son  of  the 
rents  and  profits  of  an  estate  during  his  natural  life,  without  being  subject  to 
his  debts  and  liabilities,  is  a  valid  trust;  and,  the  estate  being  vested  in  trustees, 
the  son  could  not  alienate.     (Shanklonl's  Appeal,  47  Pa.  St  118.) 

Tlie  same  proposition  is  either  expressly  or  impliedly  asserted  by  that  court 
in  the  cases  of  Ashurst  v.  Given  (5  W.  &  S.  323);  Brown  v.  Williamson  (36 
Pa.  St.  338);  Still  v.  Spear  (45  id.  168). 

In  the  case  of  Leavitt  v.  Bienie  (21  Conn.),  Waitk.  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  *'  We  think  it  in  the  jxiwer  of  a  pan-nt  to  place  prop- 
erty in  the  hands  of  trustees  for  the  benefit  of  a  son  and  his  wife  and  children, 
with  full  power  in  them  to  manage  and  apply  it  at  their  discretion,  without 
any  power  in  the  sou  to  interfere  in  that.roanagement,  or  in  the  disposition  of 
it  unt  1  it  has  actually  been  paid  over  to  him  by  the  trustees;"  and  he  proceeds 
to  argue  in  favor  of  tlie  existence  of  this  power,  from  tlie  vicious  habits  or  in- 
temperate  character  of  the  son,  and  the  right  of  the  father  to  provide  against 
these  misfortunes. 

In  the  case  of  Nickel!  et  al.  v.  Hanqy  et  al.  (10  Gratt.  386),  tlie  court  thus 
expresses  its  view  on  tlie  general  question,  though  not,  perhaps,  strictly  neces- 
sary to  the  judgment  in  that  (asc:  "There  is  nothing  in  the  nature  or  law  of 
property  which  would  prevent  the  testatrix,  when  about  to  die,  from  appro- 
priating  her  property  to  the  support  of  her  poor  and  helpless  relatives,  accord- 
ing to  the  different  conditions  and  wants  of  such  relatives;  nothing  to  prevent 
her  from  charging  her  property  with  the  expense  of  food,  raiment,  and  shelter 
f«)r  such  relatives.  There  is  in>thing  in  law  or  retisou  which  should  prevent 
her  from  appointing  an  ageit  or  trustee  to  administer  her  bounty." 

In  the  ca«ie  of  Pope's  Executors  v.  Elliott  &  Co.  (8  B.  Mon.  56),  the  testa- 
tor had  directed  his  executors  to  pay  for  the  support  of  Roliert  Pope  the  sum 
of  $25  per  month.  Robert  Pope  having  been  in  the  Rocky  mountains  until 
the  sum  of  $225  of  these  monthly  payments  had  accumulated  in  the  hands  of 
the  executors,  his  creditors  filed  a  bill  in  ciiancery,  accompanied  by  an  attach- 
ment, to  subject  this  fund  to  the  payment  of  their  debt. 

The  Court  of  Appeals  of  Kentucky  say  that  it  was  the  manifest  intent  of  the 
testator  to  secure  to  R  'liert  the  means  of  support  during  his  life  to  the  extent 
of  $25  per  month,  or  $H0(»  |>er  year;  and  that  this  intent  cannot  be  thwarted, 
either  by  Robert  himself  by  assignment  or  alienation,  or  by  his  creditors  seiz- 
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ing  it  for  his  debts,  unless  the  provision  is  contrary  to  law  or  public  policy. 
After  an  examination  of  the  statutes  of  Eentticlcy  and  the  general  principle  of 
equity  jurisprudence  on  this  subject,  they  hold  that  neither  of  these  are  invaded 
by  tlie  provisions  of  the  will. 

The  lust  case  we  bhall  refer  to  specially  is  that  of  Campbell  v.  Foster  (85  N. 
Y.  Ct.  of  App.  361). 

In  that  case  it  is  held,  after  elaborate  consideration,  tliat  the  interest  of  a 
beneficiary  in  a  trust  fund,  created  by  a  person  other  than  the  debtor,  cannot 
be  reached  by  a  creditor's  bill;  and.  while  the  argument  is  largely  based  upca 
the  special  provision  of  the  statute  regulating  the  jurisdiction  of  the  court  in 
that  class  of  cases,  the  result  id  placed  with  equal  force  of  argument  on  the 
general  doctrines  of  the  Court  of  Chancery,  and  the  right  of  the  owner  of 
property  to  give  it  s.ich  direction  as  he  may  choose  without  its  being  subject 
to  the  debts  of  those  upon  whom  he  intends  to  confer  his  bounty. 

That,  being  so,  it  follows,  that  the  interest  of  the  eettui  gus  trust,  whatever 
it  niuy  be,  is  liable  in  this  court  for  hU  debts.  For  it  would  be  a  shame  upon 
any  system  of  law,  if,  through  the  medium  of  a  trust  of  any  kind  of  contriv- 
ance, property,  from  which  a  person  is  absolutely  entitled  to  a  comfortable, 
perhaps  an  affluent  support,  and  over  which  he  can  exercise  the  highest  right 
of  property,  namely,  alienation,  nnd  which,  upon  his  death,  would  undoubt- 
edly be  assets,  should  Ije  shielded  from  the  creditors  of  that  person  during  hla 
life.  There  is  no  such  reproach  upon  nor  absurdity  in  our  law.  for  we  hold, 
that  whatever  interest  a  debtor  has  in  property  of  any  sort  may  be  reached  by 
his  creditors,  either  at  law  or  in  equity,  according  to  the  nature  of  the  prop- 
erty. Terms  of  exclusion  of  the  donee's  creditors,  not  amounting  to  a  limita- 
tion of  the  estate,  can  no  more  repel  the  creditors,  than  a  restraint  upon  aliena- 
tion can  tie  the  hands  of  the  donee  himself.  Liability  for  debts  ought  to  be, 
and  is,  just  as  much  an  incident  of  property,  as  the  jus  disponendi  is,  for, 
indeed,  it  is  one  mode  of  exercising  the  power  of  disposition. 

In  Hyde  v.  Woods  (94  U.  S.  526).  Mr.  Justice  Miller  talces  occasion  to 
observe  that  bis  own  opinion  in  Nichols  v.  Enton  (91  U.  8.  716).  "was  well 
considered,'*  and  says  :  **  In  that  case,  the  mother  of  the  bankrupt  Eaton,  had 
bequeathed  to  him  by  will  the  income  of  a  fund,  with  a  condition  in  the  trust 
thai  on  his  bankruptcy  or  insolvency  the  legacy  should  cease  and  go  to  his  wife 
or  children,  if  he  hid  any,  and  if  not.  it  should  lapse  into  the  general  fund  of 
the  testator's  estate,  and  be  subject  to  other  dispositions.  The  assignee  of  the 
bankrupt  sued  to  recover  the  intercut  bequeathed  to  the  bankrupt,  on  the 
ground  that  this  condition  was  void  as  against  public  policy.  But  thiN 
court,  on  a  full  examination  of  the  authorities,  both  in  England  and  this 
country,  held  that  the  objection  was  not  well  taken,  that  the  owner  of 
property  might  make  such  a  condition  in  the  transfer  of  that  which  was  his 
own.  and  in  doing  so  violated  no  creditor's  rights  and  no  principle  of  publio 
policy." 
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Sands  vs.  Church,  et  al. 

[Court  of  Appeals  of  New  York,  March  2,  1897;  152  N.  T.  174,  46  N.  £.  Rep^ 

609.] 

Rights  of  bkmaindkrmkn — Ejectment — Limitation  op. 

1.  A  judgment  in  ejectment  against  one  who  had  no  interest  in  the  premises 

except  as  a  tenant  under  a  life  tenant,  and  who  moved  from  the  premises 
before  judgment  was  rendered,  is  without  legal  force  and  effect,  and  he 
cannot  be  dispossessed  by  the  writ  of  assistance  or  execution  issued  upon  the 
judgment.  Nor  U  the  plaintiff,  in  any  legal  sense,  placed  in  possession  by 
virtue  thereof  so  as  to  hold  adversely  to  a  remainderman  while  the  life  ten^ 
ancy  continues. 

2.  Possession  acquired  under  a  judgment  in  ejectment  against  a  life  tenant  can^ 

not  affect  the  rights  of  the  remainderman. 

8.  It  would  be  most  unreasonable  to  hold  that  a  remainderman  in  order  to  pro« 
tect  his  rights  during  the  continuation  of  life  tenancy  that  might  exist  for 
many  years  was  obliged  at  \\\i  peril  to  keep  advised  as  to  all  actions  brought 
by  the  landlord  against  the  life  tenant,  and  to  satisfy  the  rent  in  arrear 
within  six  months  from  the  rendition  of  the  judgment. 

4.  In  New  York,  the  short  statute  of  limitations  which  allows  the  tenant,  at  any 
time  within  six  mouths  after  the  landlord  has  been  placed  in  possession 
under  an  ejectment  suit,  to  pay  up  all  rent  in  arrear,  and  fulling  in  that  to 
lose  all  relief  in  law  or  equity — ^applies  only  to  a  defendant  who  is  sued  in 
ejectment  by  his  landlord  for  the  recovery  of  rent. 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a  Gen- 
eral Term  held  in  and  for  the  third  department. 

Oeo,    IF.    Youmans^  for  appellant 

Marcus  T.  Hun,  for  respondenta 

Bartlett,  J. — The  plain tifif  brings  this  action  under  the  pro* 
visions  of  section  1680  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  "  where  a  tenant  for  life  or  for  a  term  of  years  suflFers 
judgment  to  be  taken  against  him  by  consent  or  by  default  in  an 
action  of  ejectment  or  action  for  dower,  the  heir  or  person  owning 
the  reversion  or  remainder  may,  after  the  determination  of  the 
particular  estate,  maintain  an  action  of  ejectment  and  recover  the 
property."  The  plaintiflf's  complaint  is  inartificially  drawn;  yet 
we  agree  with  the  views  expressed  by  the  learned  presiding  justice 
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at  the  General  Term  in  his  dissenting  opinion,  that  while  plaintiff 
avers  that  she  is  seized  of  a  one-third  interest  in  the  fee  or  the 
premises  in  question,  and  makes  no  reference  to  the  Yan  Rensse- 
laer lease  as  her  original  source  of  title,  nevertheless  she,  by  sub- 
sequent allegations  of  the  complaint  and  by  her  proofs  at  the  trial, 
clearly  recognizes  its  existence  and  validity.  She  expressly  avers 
that  all  the  rent  which  has  accrued  upon  the  premises  has  been 
fully  paid,  with  the  further  allegation  that  should  any  rent  be 
found  due  and  in  arrear,  or  any  costs  or  charges  legally  incurred, 
properly  chargeable  against  tlie  property,  she  is  ready  and  willing 
to  pay  the  same,  and  to  perform  all  agreements  which  should  be 
carried  out  by  the  lessee.  The  payment  of  the  proper  amount 
could  be  made  a  condition  to  granting  relief.  The  complaint  also 
prays  an  accounting  and  for  other  equitable  relief. 

While  this  action  is  clearly  for  equitable  relief,  and  seeks  to  re- 
deem the  premises  from  the  judgments  and  defaults  suffered  by 
the  life  tenant,  and  is  not,  strictly  speaking,  in  ejectment,  jet  it  is 
clearly  within  the  spirit  and  meaning  of  section  16S0  of  the  code, 
which  permits  the  remainderman,  after  the  determination  of  the 
life  estate,  to  recover  the  property.  The  grandfatiier  of  the  plaint- 
iff, Johannes  Shafer,  was  a  tenant  under  the  Van  Rensselaer  lease, 
and  died  in  1853,  leaving  one-half  of  the  premises  to  her  father, 
John  W.  Shafer,  and  one-half  to  her  uncle,  Adam  M.  Shafcr. 
These  devises  were  subject  to  a  life  estate  in  Ann  Eve  Shafer,  the 
widow  of  the  testator*s  brother.  John  W.  Shafer,  the  father  of  the 
plaintiff,  died  in  1865,  and  his  one-half  of  the  estate  vested  in  the 
plaintiff  and  her  two  brotliera  This  gave  her  a  one-sixth  interest 
The  history  of  tlie  other  half  of  tiie  estate  is  as  follows  :  Adam 
M.  Shafer  conveyed  to  Ann  Eve  Shafer,  the  life  tenant,  his  half  of 
the  premises  on  October  29,  1859.  Ann  Eve  Sliafer  conveyed  to 
George  W.  Quackenbush  the  same  interest,  subject  to  her  life  es- 
tate, March  26,  1873.  Qnackenbuah  conveyed  to  one  Joseph  L 
Shultes,  May  5,  1875.  Siiultes  died  in  1887,  and  devised  this  in- 
terest to  his  son,  Arthur  W.  Shultes;  and  in  March,  1890,  Arthur 
W.  Shultes  conveved  to  the  plaintiff  and  her  two  brothers,  Ann 
Eve  Shafer,  the  life  tenant,  having  died  in  1889.  Tins  vested  in 
plaintiff  another  one-sixth  interest  in  the  estate,  making  in  all  her 
one-third  interest,  as  alleged  in  the  complaint     It  is  admitted  that 
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the  defendant  Henrietta  Church  represents  the  original  lessor  in- 
terest of  Stephen  Van  Rensselaer.  Walter  S.  Church,  in  1879, 
claims  to  have  exercised  the  right  of  a  landlord  whose  rent  was 
unpaid,  to  bring  ejectment  against  the  parties  in  possession  of  the 
premises.  (Code  Civ.  Pro.  §  1502.)  At  the  trial,  he  intro- 
duced in  evidence  two  judgment  rolls  in  ejectment,  one  against 
Ann  Eve  Shafer,  the  life  tenant,  and  the  other  against  said  George 
W.  QnackenBush.  Both  judgments  were  taken  by  default  on 
the  8th  of  May,  1879.  Executions  were  issued  thereon,  and  re- 
turned December  10,  1879,  whereby  it  appears  that  the  sheriflf  de- 
lived  possession  of  the  property  to  tlie  plaintiflE  on  the  9tli  of  Sep- 
tember, 1879. 

We  thus  have  presented  the  principal  question  in  this  case,  as  to 
the  effect  upon  plaintifFs  rights  of  these  two  judgments.  The 
plaintiff  claims  the  lease  has  not  been  legally  forfeited  as  to  her, 
but  is  still  outstanding  and  in  force,  and  that  she  is  entitled  to  ix^- 
deem  by  paying  whatever  rent  and  charges  are  found  due.  On 
the  other  hand,  the  defendant  Henrietta  Church  insists  that  the 
lease  has  been  forfeited,  and  that  the  plaintiff  and  all  others  are 
cut  off  from  any  right  of  redemption.  So  far  as  the  judgment 
against  Ann  Eve  Shafer,  the  life  tenant,  is  concerned,  it  is  clear 
that  it  has  no  effect  upon  the  rights  of  the  plaintiff.  At  the  time 
of  its  recovery,  the  life  tenant  was  seized  only  of  her  life  estate, 
she  having  conveyed  lo  Quackenbush  her  half  interest  in  the  fee 
in  1873,  as  already  pointed  out  We  are  therefore  to  consider 
the  effect  of  the  Quackenbush  judgment  on  plaintiff's  rights,  as 
half  of  her  one-third  interest  in  the  estate  comes  down  to  her  from 
Adam  M.  Shafer,  through  Quackenbush  and  his  grantees.  As 
before  stated,  she  did  not  become  vested  with  this  interest  until 
March,  1890,  and  it  is  insisted  that  this  deed  is  void  under  the 
statute  of  champerty  and  maintenance,  which  provides  that  "every 
grant  of  land  shall  be  absolutely  void  if,  at  the  time  of  the  de- 
livery thereof,  such  land  shall  be  in  the  actual  possession  of  a  per- 
son claiming  under  a  title  adverse  lo  that  of  the  grantor."  (4  Rev. 
St.  [8th  ed.]  2453,  §  147 ;  1  Rev.  St.  739,  §  147.) 

It  is  claimed  by  the  respondent  that  as  Walter  S.  Church  came 
into  possession  of  this  property  on   September  9,  1879,  under  an 
execution  issued  to  the  sheriff  of  Albany  county,  in  an  ejectment 
Vol.  11-69 
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suit  against  Qaackenbusb,  his  title  13  adverse  to  that  of  the  plaint- 
iff, who  claims  under  Quackenbush.  It  must  be  admitted  that  if 
Churches  re-entry  in  the  ejectment  suit  against  Quackenbusb  was 
valid  as  against  the  lessee  and  his  successors  in  interest  under  the 
lease,  then  his  possession,  at  the  date  of  plaintiff  s  deed,  in  1890, 
would  be  an  adverse  holding,  and  render  the  deed  void  under  tiie 
statute.  It  appears,  however,  on  the  undisputed  facts  in  this 
case,  that  such  re-entry  was  not  valid  as  against  this  -plaintiff  It 
will  be  borne  in  mind  that  the  judgment  against  Quackenbusb 
was  entered  May  9,  1879.  It  is  undisputed  that  Quackenbusb 
conveyed  his  entire  interest  in  the  property  to  Joseph  L  Shultes^ 
May  5,  1875,  four  years  before  Church's  ejectment  suit  was  be- 
gun. It  further  appears  that,  subsequently  to  this  conveyance, 
Quackenbusb  was  in  possession  of  a  portion  of  the  premises  under 
a  lease  from  the  life  tenant,  and  remained  there  until  the  1st  of 
April,  1879,  when  he  moved  to  Schoharie  county,  where  he  re- 
sided at  the  time  of  the  trial  of  this  action.  The  suit  in  ejectment 
against  Quackenbusb  was  begun  on  the  20th  of  March,  1879.  At 
that  time,  Quackenbusb  had  no  interest  in  the  premises  except  as 
a  tenant  under  the  life  tenant;  and,  when  the  judgment  was  en- 
tered up,  he  was  not  even  in  that  qualified  possession  of  the  prem- 
ises, but  had  moved  away  on  tlie  1st  of  April  preceding.  The 
judgment  against  Quackenbusb  was  without  legal  force  or  effect, 
as  tliere  was  no  title  or  interest  in  him  upon  which  it  could  oper- 
ate. This  being  so,  he  was  not  dispossessed  by  the  writ  of  assist- 
ance or  execution  issued  upon  that  judgment,  nor  was  Church  in 
any  legal  sense  placed  in  possession  by  virtue  thereof. 

It  follows  from  these  facts  that  there  was  no  such  possession  of 
Church  under  the  Quackenbush  judgment  as  to  constitute  an  ad- 
verse holding,  and  avoid  the  deed  given  plaintiff  in  1890.  The 
only  possession  acquired  by  Church  was  under  the  judgment 
against  Ann  Eve  Shafer,  the  life  tenant,  and  this  had  no  effect  on 
plaintiff's  rights  as  remainderman.  This  being  so,  the  plaintiff's 
right  to  bring  this  action,  under  section  1680  of  the  code,  seems 
clear,  unless  some  of  the  technical  objections  urged  by  the  learned 
counsel  for  the  respondents  are  well  taken. 

It  IS  insisted  that  the  case  of  Bradt  v.  Church  (110  N.  Y.  537> 
18  N.  E.  337)  is  conclusive  ngainst  plaintilT's  right  to  recover  in 
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this  action.  This  was  a  case  where  Walter  S.  Church  had  become 
possessed  of  the  landlord's  right  under  one  of  tlie  Van  Rensselaer 
manorial  leases,  and  had  obtainel  possession  under  a  judgment  in 
ejectment,  as  in  the  cass  at  bar.  The  defendant  in  the  ejectment 
action  was  Jeremiah  Bradt,  the  son  of  the  plaintifiE  William  Bradt 
in  tlie  action  we  are  considering,  and  William  Bnidt,  not  having 
been  made  a  party,  sought  to  eject  Church,  on  the  ground  that 
the  judgment  in  the  other  action  was  not  binding  upon  him,  and 
that  he  was  vested  with  the  fee  of  tlie  premises  under  a  deed  of 
release  and  quitclaim  made  in  1863,  with  prior  possession  in  the 
grantors  from  1850 ;  and  this  court  held  that,  in  the  absence  of 
proof  to  the  contrary,  the  occupation  of  plaintiff's  grantors  was 
controlled  by  the  presumption  that,  when  the  relation  of  landlord 
and  tenant  is  once  established,  it  attaches  to  all  who  may  succeed 
to  the  possession  under  the  tenant ;  that  plaintiffs  deed  did  not 
necessarily  imply  a  title  hostile  to  that  of  the  landlord,  and  in  the 
absence  of  proof  that  he  brought  home  to  the  landlord,  or  his  suc- 
cessor in  interest,  knowledge  of  his  claim  to  hold  adversely,  he 
will  be  presumed  to  have  entered  under  the  lease,  and  so  he  failed 
to  show  title  superior  to  that  of  the  defendant  There  is  nothing 
in  the  doctrine  of  the  case  cited  that  affects  in  any  way  the  plaint- 
iff's right  to  recover  in  the  case  at  bar,  as  its  facts  are  entirely  dif- 
ferent 

Another  point  taken  by  the  respondents  is  that  the  plaintiff  is 
cut  off  by  the  six-months  statute  of  limitations  (2  Bev.  St.  506, 
§§  33,  34),  which  permits  the  tenant,  at  any  time  within  six 
months  after  the  landlord  has  been  placed  in  possession  under  an 
ejectment  suit,  to  pay  up  all  rent  in  arrear,  together  with  the 
costs,  and,  failing  in  that,  is  barred  and  foreclosed  from  all  relief 
or  remedy  in  law  or  equity.  This  statute  refers  to  a  defendant 
whose  interest  is  sought  to  be  cut  off  in  an  ejectment  suit  brought 
by  the  landlord  to  recover  the  possession  of  the  pro{>erty  for  the 
nonpayment  of  rent,  and  does  not  refer,  in  a  case  where  the  land- 
lord has  only  proceeded  against  the  life  tenant,  to  the  remainder- 
man, who  is  entitled  to  no  notice  of  the  action,  and  which  is 
usually  conducted  without  his  knowledge.  If  any  other  construc- 
tion were  placed  upon  this  provision  of  the  Revised  Statutes,  pro- 
viding a  short  statute  of  limitations  ngainst  the  defendant  in  the 
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landlord's  action  of  eiectment.  it  would  render  of  no  force  or  effect 
section  1680  of  the  Code  of  Civil  Procedure,  which  clearly  eon- 
templates  that  the  retnainderman  shall  suffer  no  damage  by  rea- 
son of  the  defaults  or  otlier  acts  of  the  life  tenant  It  would  be 
most  unreasonable  to  hold  that  a  remainderman,  in  order  to  pro- 
tect his  rights  during  the  continuation  of  a  life  tenancy  that  might 
exist  for  many  years,  was  obliged  at  his  peril  to  keep  advised  as 
to  all  actions  brought  by  the  landlord  against  the  life  tenant,  and 
to  satisfy  the  rent  in  arrear  within  six  months  from  the  rendition 
of  the  judgment  No  such  result  is  contemplated  when  the  pro- 
visions of  the  Revised  Statutes  and  the  Code  of  Civil  Procedure 
are  read  together.  The  short  statute  of  limitations  has  no  appli- 
cation to  the  plaintiff  in  this  action.  Church  could  have  made 
plaintiff  a  party  under  the  provisions  of  the  Code  of  Civil  Proced- 
ure (section  1503). 

The  point  made  by  the  respondents  that  the  complaint  sounds 
in  tort,  and  recovery  cannot  be  sustained  thereunder  in  the  ab- 
sence of  proof  of  fraud,  cannot  be  upheld.  On  reading  the  com- 
plaint, it  is  clear  that  this  is  not  an  action  to  recover  damages  on 
account  of  the  alleged  fraud  of  the  defendants,  but  is,  as  we  have 
before  intimated,  an  equitable  action  to  redeem  these  premises. 

The  other  points  not  discussed  have  been  examined.  The 
judgment  appealed  from  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event     All  concur. 

Judgment  reversed. 


Succession  of  Easum. 

[Supreme  Court  of  Louisiana,  June  25,  1897:  23  S.  Rep.  364.] 

Administrators — Ratification  by  heir — Rights  of  widovs^ — 

Appeal— Remanding  CASEa 

1.  An  act  from  which  consent  or  ratiflcation  is  sought  to  be  deduced  must  evince 

such  intention  clearly  and  unequivocally. 

2.  Nor  will  ratification  be  inferred  where  the  act  can  be  otherwise  explained, 

and  in  case  of  doubt  the  party  against  whom  the  act  is  opposed  must  have 
the  benefit  of  the  doubt. 
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8.  The  account  filed  by  this  admioistratriz  was  based  upon  the  hypothesis  of 
the  existence  of  a  community.  That  being  negatived  by  the  Judgment,  and 
it  appearing  that  the  widow  may  have  a  just  claim  to  the  homestead  right 
or  marital  portion,  a  case  is  presented  Justifying  remanding. 

4.  A  case  will  be  remanded  where  the  ends  of  justice  require  it. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  parish  of   Orleana 
George  H.  Theard,  Judga 

Judicial  accounting  by  the  administratrix  of  Charles  W.  Easam, 
deceased.  From  a  judgment  sustaining  an  opposition  the  adminis- 
tratrix appeala 

Reversed  in  part  and  remanded. 

William  S,  Benedict  and  Percy  &  Benedict^  for  appellant 

Harris  Oagne  and  Bernard  Titche,  for  appellee. 

Blanchard,  J. — Charles  W.  Easum  died  in  May,  1896,  leaving 
a  widow  by  a  second  marriage,  and  a  son,  Harry  A.  Easum,  by 
first  marriage.  He  died  intestate.  The  son,  a  youth  of  eighteen 
years,  was  his  sole  heir.  This  son  was  emancipated  by  judgment 
of  the  District  Court  shortly  after  his  father's  death,  and  on  same 
day  the  succession  was  opened  on  application  of  the  widow,  who 
was  appointed  administratrix.  The  inventory  showed  $4,620.90 
cash  in  bank,  and  no  other  property.  The  debts  were  few  ;  noth- 
ing beyond  expenses  of  last  illness,  funeral  and  law  chargea 
Within  a  few  days  after  her  appointment  as  administratrix  the 
widow  filed  an  account  of  administration.  This  showed  the 
money  in  bank  and  the  debts,  the  latter  aggregating  $569.70, 
leaving  a  balance  of  $4,051.20  (in  the  language  of  the  account) 
"to  widow,  administratrix,  and  sole  heir,  Harry  A.  Eafium."  Fol- 
lowing this,  on  the  account,  there  appeared  these  words:  "I 
acknowledge  the  above  account," — and  appended  thereto  are  the 
signatures  of  both  the  administratrix  and  the  sole  heir,  though  it 
would  seem  that  the  signature  of  the  administratrix  was  intended 
to  l)e  to  the  account  itself,  while  that  of  the  heir  was  to  the  ac- 
knowledgment above  quoted.  And  then  follows  theyarai  before 
a  notary,  but  whether  one  or  both  swore  to  the  account  is  not 
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clear,  counsel  for  the  widow  affirming  that  the  sole  heir,  as  well  as 
the  widow,  attested  its  correctness  under  oath,  and  counsel  for  the 
heir  denying  this,  alleging  that  the  heir  did  not  make  oath  to  the 
account,  and  that  the  words  "  I  acknowledge  the  above  account," 
to  which  alone  his  signature  was  affixed,  were  only  intended  in 
the  nature  of  an  acceptance  of  service  and  a  waiver  of  citation  or 
notice.  It  appears  that  up  to  this  time  there  was  harmony 
and  concord  of  action  between  the  heir  and  his  stepmother.  Both 
were  represented  by  the  same  counsel,  and  the  proceedings  taken 
in  the  succession  were  predicated  upon  the  hypothesis  that  the 
funds  belonging  to  it  appertained  to  the  community  of  acquets 
and  gains  which  had  existed  between  the  dead  man  and  the  sur- 
viving widow.  On  tins  idea  the  account  was  made  out,  ami  the 
widow  insists  it  clearly  proposed  to  divide  the  balance  left  after 
payment  of  debts  between  herself  and  the  heir,  one-half  to  each. 
But  before  this  account  came  up  for  homologation,  the  heir  em- 
ployed other  counsel,  who  promptly  filed,  on  his  behalf,  an  oppo- 
sition claiming  that  all  the  funds  belonging  to  the  succession  were 
the  separate  estate  of  the  deceased,  that  the  community  owned  no 
part  thereof,  and  that  as  a  consequence,  the  widow  was  entitled  to 
no  share  therein.  On  the  trial  of  this  opposition,  to  evidence  of- 
fered to  prove  its  averments  objection  on  behalf  of  the  widow  was 
interposed  on  the  ground  that  the  heir  was  estopped  from  contest- 
ing the  account  by  his  judicial  admission  of  its  correctness.  The 
evidence  was  received  subject  to  the  objection,  and  a  bill  of  ex- 
ceptions reserved.  The  testimony,  showed  that"  the  surviving 
widow  had  been  married  to  the  deceased  less  than  six  months 
before  his  death ;  also  that  all  the  funds,  save  $500,  owned  by 
him  at  his  death,  had  been  acquired  before  his  last  marriage ; 
whereupon  there  was  judgment  sustaining  the  opposition,  limiting 
the  amount  to  which  the  widow  was  entitled  to  $250,  and  decree- 
ing the  heir  entitled  to  the  remainder,  or  $3,801.20.  The  widow 
appeals. 

The  presumption  of  the  law  was  that  the  funds  on  hand  when 
Easum  died  belonged  to  the  community.  There  was  nothin.s: 
brought  to  the  attention  of  the  attorneys  who  opened  the 
succession,  showing  the  contrary,  up  to  the  filing  of  the  account 
By  the  filing  of  the  opposition  and  the   proof  supporting  it,  the 
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presumption  referred  to  was  overthrown.     But  the  widow,  resting 
on  the  approval  of  the  account,  as  she  thought,  by  the  heir,  and 
claiming  for  this  acknowledgment  the  force  the  law  attaches  to 
judicial   admissions,    maintained    her  position,    did    not  seek  to 
change  it  from  widow  in  community  claiming   one-half  of   the 
estate  to  widow   left  in  necessitous  circumstances  claiming  the 
homestead  right  or  marital  portion.     The  judgment  of  the  lower 
court  went  against  her,  and  it  was  then  too  late  to  make  the 
change.     On  this  appeal  she  still  insists  that  the  heir  must  be 
held  to  his  acknowledgment  of  the  correctness   of   the  account 
which,  it  is  urged,  on  its  face  shows  recognition  of  the  community 
interest  claimed  by  her.      But,  if  this  contention  be  not  sustained, 
she  asks  that  the  case  be  remanded,  in  the  interest  of  justice,  in 
order  that  she  may  assert  the  rights  accorded  her  by  law.     The 
circumstances    sxirrounding  this  case,  and  the  evidence,  satisfy 
us  that  there  was  no  consent  or  ratification  by  the  heir  of   any 
proposed  distribution  of  the  funds  of  the   estate.     Neither   the 
inventory  nor  the  account  recite   that  the  property  therein  de- 
scribed is  community  property,  and,  even  if  the  **  acknowledg- 
ment''which  the  heir  signed  is  held  to  be  ratification,  there  is 
nothing  in  it  which  would  bind  him  as  having  admitted  the  exist- 
ence of  a  community.       An  act  from  wliich  ratification  is  sought 
to  be  deduced  must  evince  such  intention  clearly  and  unequivo- 
cally.    {Breaux  v.  Sarvote,  39  La.  Ann.  246,  1  South.  614.)    Nor 
will   ratification  be  inferred  where  the  act  can  be  otherwise  ex- 
plained, and  in  case  of  doubt  the  party  against  whom  the  act  is 
opposed  must  have  the  benefit  of  the  doubt.    (Id.    See,  also,  Suc- 
cession of  Troxler,  46  La.  Ann.  738,  15  South.  153.)     The  heir,  in 
his  testimony,  denies  any  ratification,  and  his  signature  to  the  ac- 
count is,  we  think,  sufficiently  "otherwise  explained."    Estoppels 
are  not  favored  by  the  law.     The  demand   of  the  widow  for  re- 
mandin<y  the  case  for  the  purpose  heretofore  stated  is  met  on  part 
of  the  heir  with  the  objection  that  she  is  concluded  by  tlio  account 
which  she  herself  prepared  and  signed.     We  have  already  shown 
that  this  account  was  based  upon  the  hypothesis  of  the  existence 
of  a  coramuniiy.     That  being  negatived  by  the  judgment  of  the 
court,  it  would  work  a  wrong,  a  hardship,  an  injustice  to  deny  to 
the  widow  the  opportunity  to  show  that  slie  was  left  in  such  cir- 
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cumstances  as  entitle  her  under  the  law  to  certain  rights  in  the 
estate.  This  court  will  remand  a  case  where  the  ends  of  justice 
warrant  such  action.  The  heir,  who  has  just  been  relieved  of  the 
consequences  of  his  own  signature  to  the  account,  is  hardly  in  a 
position  to  gainsay  the  granting  of  the  same  relief  to  the  widow, 
who  also  signed  it  He  can  hardly  be  heard  to  deny  estoppel  as 
the  result  of  his  signature,  and  in  the  next  breath  plead  it  as  the 
result  of  hei-a  Looking  to  the  proper  and  equitable  adjustment 
of  the  rights  of  the  parties,  this  cnse  is  viewed  as  being  before  us 
only  on  the  question  of  the  existence  of  the  community  vd  non^ 
and  not  as  to  its  entire  disposition.  We  hold  that  of  the  funds 
belonging  to  this  succession  $500  only  fell  into  the  community, 
and  that  the  remainder  was  the  separate  property  of  the  dead  hus- 
Dand,  and  as  such  is  inherited  by  Harry  A.  Easum,  the  son.  To 
this  extent  the  judgment  appealed  from  is  affirmed.  So  far  as  the 
said  judgment  directs  the  payment  of  the  amounts  therein  men- 
tioned  to  the  widow  and  heir,  and  purports  to  settle  and  close  the 
succession,  it  is  ordered  and  decreed  that  the  same  be  set  aside 
and  annulled,  and  that  this  case  be  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein  expressed,  giving  to  the 
widow  a  reasonable  time  in  which  to  assert  the  homestead  right, 
or  to  claim  the  marital  portion,  but  nothing  herein  is  to  be  con- 
strued as  passing  upon  her  legal  right  to  either. 

NiCHOLLS,  C.  J.,  absent  on  account  of  illnesa 


Ernst  et  al.  vs,  Foster  et  al. 
Foster  et  al.  vs.  Ousler  et  ah 

[Supreme  Court  of  Kansas,  July  10,  1897;  49  Pac.  Rep.  627.] 

Wills  —  Construction  —  Life  estate — Power  of  disposi- 
tion. 

1,  A  will  is  to  be  construed,  not  alone  by  its  language,  but  by  the  condition  of 
the  testator's  family  and  estate,  and  the  judicial  expositor  should  put  him. 
self  as  far  as  possible  in  the  position  of  the  testator,  and  take  into  con- 
sideration the  circumstances  surrounding  him  when  the  will  was  executed. 
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d.  After  certain  specific  bequests,  tlie  will  in  question  contained  the  following 
provision  :  •*  To  my  beloved  wife,  Ellen  H.  Poster,  all  the  residue  of  my 
real  and  personal  property,  to  have  and  to  use  and  to  dispose  of  during  hor 
natural  life,  and  after  her  death  to  be  divided  equally  among  my  throe 
youngest  heirs  namely,  Almeda  Elizabeth  Foster,  James  Munroe  Foster, 
and  Mariha  Jane  Foster."  Held,  that  the  provision  gave  a  life  estate  to  the 
widow,  with  the  added  power  to  dispose  of  the  fee,  and  the  property  un- 
disposed of  by  the  widow  would,  at  her  death,  descend  to  the  three  heirs. 

8.  It  is  a  general  rule  that  a  will  should  be  construed  so  as  to  give  effect  to 
every  part  thereof,  providing  an  effect  can  be  given  to  it  which  appears  to 
be  consistent  with  the  general  purpose  of  the  testator,  as  gathered  from  the 
entire  instrument. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Lyon  county. 

W.  A.  Randolph,  Judge. 

Error  tix)m  District  Court,  Jackson  county. 

Louis  A.  Myers,  Judge. 

Action  by  James  M.  Foster  and  others  against  William  Ernst 
and  others.  Judgment  for  plaintiffs,  and  defendants  bring  error. 
Action  by  James  M.  Poster  and  othere  against  C.  A.  Ousler  and 
others.  Judgment  for  defendants,  and  plaintiffs  bring  error.  The 
proceedings  were  submitted  together,  and  the  judgment  in  the  first 
case  was  reversed,  and  in  the  second  case  was  affirmed. 

In  August,  1864,  Aaron  Foster,  who  was  the  owner  of  land 

situated  in  Jacks(m,  Shawnee,  and  Lyon  counties,  died  testate,  at 

his  home,  in  Jackson  county.     He  left,  surviving  him.  his  wiilow, 

Ellen  H.  Foster,  and  the  following  named  children  :  Aaron  Bluford 

Foster,  Silas  Jackson  Foster,  Newtori  Jasper  Foster,  Milton  Smith 

Foster,  Mary  C.  Ecton,  Almeda  Elizabeth  Foster,  James  Munroe 

Foster,  and  Martha  Jane  Foster,  the  three  last  named  being  minors. 

He  had  previously  executed  a  will  which  was  in  the  words  and 

fissures  following  to  wit :  **  In  the  name  of  God,  Amen.  I,  Aaron 

Fos^ter,  of  the  county  of  Jackson  and  state  of  Eiansas,  being  of  sound 

mind  and  memory,  and  considering  the  uncertainty  of  this  frail 

and  transitory  life,  do  therefore  make,  ordain,  and  publish,  and 

declare  tliis  to  be  my  las^  will  and  testament,  that  is  to  say :  First 
Vol.  11—70 
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After  all  my  lawful  debts  are  paid  and  discharged,  the  residue  of 
my  estate,  real  and  personal,  I  gi\'e,  bequeath,  and  dispose  of  as 
follows  to  wit :  To  my  sons  Aaron  Bluford  Foster,  Silas  Jackson 
Foster,  and  Newton  Jasper  Foster,  and  my  daughter  Mary  C. 
Ecton,  I  give  five  dollars  each.  The  reason  why  I  do  not  will  the 
above  named  heirs  more  than  five  dollars  each  is  that  they  have 
had  their  full  share  of  my  property.  To  my  son  Milton  Smith 
Foster  the  following  described  quarter  section  of  land,  situated  in 
Lyon  county,  Kansas,  and  known  and  described  as  follows,  to  wit: 
*Tlie  southwest  quarter  of  section  five,  in  township  eighteen,  of 
range  eleven.*  To  my  beloved  wife,  Ellen  H.  Foster,  all  the  resi- 
due of  my  real  and  personal  property,  to  have  and  to  use  and  to 
dispose  of  during  her  natural  life,  and  after  her  death  to  be  divided 
equally  among  my  three  youngest  heirs,  namely,  Almeda  Eliza* 
beth  Foster,  James  Munroe  Booster,  and  Martha  Jane  Foster.  In 
witness  whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
my  seal,  the  22d  day  of  June,  1864,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-four.  [Seal.]  Aaron  Foster." 
The  will  was  duly  probated,  and  the  widow  elected  to  take  under 
its  provisions.  At  the  time  of  Aaron  Foster's  death,  the  three 
minor  children  were  aged,  respectively,  fourteen,  ten,  and  six 
yeara  The  eldest  of  these,  Almeda  Elizabeth,  married  EL  O. 
Lamb,  and  she  died  in  18/6,  leaving  her  husband  surviving  her. 
Martha  Jane  was  married  to  EL  A  Freeland.  The  widow  and  the 
minor  children  resided  upon  the  home  land  in  Jackson  county 
until  1869,  when  they  removed  to  Shawnee  county.  In  1872  the 
widow  conveyed  eighty  acres  of  the  one  hundred  and  sixty  acres 
of  Shawnee  county  land  to  Almeda  Elizabeth ;  in  1873  she  con- 
veyed one  hundred  and  twenty  acres  of  the  land  in  Jackscm  county  to 
James  M.  Foster;  and  in  March,  1879,  she  conveyed  the  remaining 
eighty  acres  of  the  Shawnee  county  land  to  Martha  Jane.  In  July, 
1869,  she  conveyed  the  land  in  Lyon  county  to  Charles  N.  Lamb 
and  Watson  M.  Lamb,  from  whom,  by  a  connected  chain  of  con- 
veyances, the  Ernsts  claim  ownership.  In  1873  and  1874,  James 
Munroe  Foster  conveyed  the  one  hundred  and  twenty  acres  re- 
ceived from  his  mother  to  several  partie^^,  while  he  was  respectively, 
nineteen  and  twenty  years  of  age.  The  remaining  forty  acres  of 
the  quarter  section  in  Jackson  county  were  conveyed  by  Ellen  H. 
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Foster  ty>  Thomas  Taylor  in  1874.  The  personal  estate  consisted 
of  some  stock  and  farming  implements,  and  there  is  testimony  that 
the  average  annual  income  from  both  real  and  pereonal  property 
was  about  $100.  The  heirs  named  in  the  will  who  were  minors, 
in  October,  1893,  brouglit  an  action  in  the  District  Court  of  Lyon 
county  against  the  Ernsts;  and,  upon  a  second  trial  of  tlie  same, 
judgment  was  given  in  favor  of  the  plaiiitiSs.  The  Foster  heirs 
brought  a  like  action  in  tlie  District  Court  of  Jackson  county 
against  Ousler  and  others,  to  whom  the  Jackson  county  land  had 
been  conveyed ;  but  that  court  placed  a  different  interpretation 
upon  the  will,  and  gave  judgment  in  favor  of  tlie  defendants.  The 
proceedings  in  each  case  have  been  brought  here  for  review,  and 
were  submitted  together  upon  the  same  arguments. 

Chas,    B,    Graves^  L  E.  Larriberi^  and  IL  D,  Diclcson,  for  plain- 
tiffs in  error  W.  Ernst  and  others. 

-ff  0,  Boot  and  L.  B,  Kellogg,  for  James  M.  Foster  and  others, 

Jarnes  H,   Lowell,  for  defendants  in  error  C.  A.    Ousler  and 
othera 

Johnston,  J.  (after  stating  the  facts). — The  determination  of 
both  cases  depends  upon  the  construction  to  be  placed  upon  the  will 
of  Aaror]  Foster,  deceased.  On  the  part  of  his  heirs  it  is  claimed  that 
the  widow  took  only  a  life  estate,  and  the  conveyances  made  by  h^r 
transferred  no  more  than  her  life  interest  On  the  otlier  side  it  is 
claimed  that  the  widow  took  a  life  estate,  with  power  to  dispose  of 
the  fee,  and  the  remainder  to  be  divided  equally  among  the  tliree 
youngest  heira  The  clause  upon  which  a  doubt  has  arisen  is  as  fol- 
lows .  "  To  my  beloved  wife,  Ellen  11.  Foster,  all  the  residue  of  my 
real  and  personal  j)roperty,'to  have  and  to  use  and  to  dispose  of  dur- 
ing her  natural  life,  and  after  her  death  to  be  divided  equally  among 
my  three  youngest  heirs,  namely,  Alrneda  Elizabeth  Foster,  James 
•Munroe  Foster,  and  Martha  Jane  Foster."  It  will  be  observed  that 
he  had  made  provision  for  all  of  hiscliildren  who  had  reachofl  ma- 
jority except  one,  and  to  him  he  bequeathed  a  quarter  section  of 
land.  The  wife  and  three  minor  children  remained  to  be  provided  for. 
He  gave  and  bequeathed  to  his  wife  all  the  residue  of  his  property 
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to  have  and  to  use,  but  with  power  to  dispose  of  the  same  during 
her  lifetime,  and  the  remainder  to  be  divided  equally  among  the 
three  youngestchildren.  The  purpose  of  the  testator  when  ascertained 
must  control  in  the  interpretation  of  this  will.     It  is  to  be  con- 
strued, not  alone  by  its  language,  but  by  the  condition  of  the  tes- 
tator's family  and  estate;  and  the  court  is  to  put  itself,  as  far  as 
possible,  in  the  position  of  tlie  testator,  by  taking  into  considera- 
tion the  circumstances  surrounding  him  at  the  time  of  its  execu- 
tion.    The  language  of  the  devise  was  that  only  a  life  estate  was 
given  to  the  widow,  but  added  to  that  estate  in  express  terms  is 
the  power  of  disposition.     Looking  at  the  condition  of  the  testa- 
tor's family  and  the  character  of  the  estate  at  the  time  the  will 
was  made,  it  is  not  difficult  to  understand  why  the  power  of  dis- 
posal was  conferred.     There  were  three  quarter  sections  of  land, 
but  the  lands  in  Shawnee  and  Lyon  counties  were  unimproved 
and  practically  unproductive.     The  home  farm  in  Jackson  county 
was  improved  to  some  extent,  and  there  was  some  personal  prop- 
erly ;  but  the  total  annual  income  at  that  time,  as  the  testimony 
tends  to  show,  did  not  exceed  $100.     There  was  thrown  upon  the 
widow  the  burden  of  paying  funeral  expenses,  the  cost  of  settle- 
ment of  the  estate,  and  to  feed,  clothe,  and  educate  the  three  minor 
children.     To  preserve  the  estate,  it  was  necessary  that  she  should 
pay  the  taxes  upon  the  unimproved  lands,  as  well  as  that  which 
was  productive;  and  it  is  clear  that  the  annual  income  of  $100 
would  not  go  far  in  the  discharge  of  these  obligations.     Where 
were  the  means  for  such  purposes  to  be  obtained  by  her?    Clearly, 
the  testator  must  have  contemplated  that  these  duties  would  be 
performed  and  expenses  paid  by  his  widow,  and,  as  the  annual 
income  from  the  estate  was  far  from  sufficient,  he  evidently  in- 
tended that  the  widow  should  dispose  of  so  much  of  the  property 
as  would  enable  her  to  carry  out  his  purposes.     He  seems  to  have 
proceeded  upon  the  theory  tliat  she  was  equally  interested  with 
him  in  the  welfare  of  the  children,  and  he  trusted  her  to  care  for 
them,  and  to  manage  and  dispose  of  the  property  in  such  a  man- 
ner as  would  inure  to  their  greatest  advantage.     That  she  faith- 
fully carried  out  the  purposes  of  the  testator  appeai-s  from  the 
record.     About  the  time  that  the  Lyon  county  land  was  sold, 
houses  were  built  and  improvements  made  by  heron  the  Shawnee 
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coaatj  land;  and  without  trying  to  use  and  hold  tlie  land  during 
her  lifetime,  as  she  might  have  done,  she  gave  and  transferred  the 
same  to  her  two  daugiiters.  Although  not  expressly  stated,  it  is 
to  be  inferred  that  tho  money  derived  from  the  sale  of  the  land 
vras  used  in  improving  that  which  was  given  to  her  daughters. 
She  gave  the  greater  part  of  the  home  farm  to  James  Muiiroe 
Foster,  and,  although  he  sold  the  same  for  full  consideration,  he 
is  now,  after  more  than  twenty  years,  and  after  many  transfers  of 
the  land,  seeking  to  recover  it  back,  and  to  retain  the  money 
which  he  received  as  well  The  widow  appears  to  have  given  all 
her  estate  to  the  children  long  before  her  death,  which  occurred 
in  1888.  She  was  without  means  when  she  died,  and  in  fact  the 
expenses  of  burial  were  in  part  borne  by  the  public. 

Viewed  in  the  light  of  existing  conditions  and  surrounding  cir- 
cumstances, the  intent  of  the  testator  is  plainly  indicated  Aside 
from  that,  it  may  be  said  that,  looking  at  the  lansruage  of  the  will, 
the  power  of  disposition  is  as  broadly  and  plainly  given  to  the 
widow  as  the  reversion  is  given  to  the  heirs.  The  words  giving 
this  power  cannot  be  disregarded.  It  is  a  general  rule  that  a  will 
should  be  construed  so  as  to  give  effect  to  every  part  thereof,  pro- 
viding an  effect  can  be  given  to  it  which  appears  to  be  consistent 
with  the  general  purpose  of  the  testator,  as  gathered  from  the  en- 
tire instrument  Then,  again,  it  will  be  observed  that  the  disposi- 
tion of  real  and  personal  property  was  the  same.  Both  are  placed 
in  the  same  class,  and  like  power  is  given  to  the  widow  with  re- 
spect to  the  disposition  of  each.  Doubtless,  more  than  the  mere 
use  of  the  personal  property  was  intended  to  be  given,  and  the 
real  estate  being  devised  in  the  same  way  illustrates  to  some  ex- 
tent the  meaning  of  the  testator.  We  agree  with  the  contention 
of  the  heirs  that  tlie  power  of  disposal  given  in  the  will  did  not 
enlarge  the  estate  taken  by  the  widow  to  a  fee.  There  was  de- 
vised to  her  a  life  estate,  and  added  to  that  was  the  separate  and 
distinct  gift  of  the  disposal  of  the  fee.  This  gave  her  authority 
to  convey  the  fee,  and  the  part  undisposed  of  would  descend  to 
the  children  in  accordance  with  the  will.  As  tending  to  support 
this  view,  we  cite  Wiley  v.  Gregory  (135  Ind.  647,  35  N.  E.  507); 
Jenkins  v.  Comptaa  (123  Ind.  117,  23  N.  E.  1091);  Roberts  v. 
Lewis  (153  TJ.  S.  367,  14  Sup.  Ct.  945);    Woosler  v.    Choper  (58 
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N.  J.  Eq.  684,  33  Atl.  1050);  Bem  v.  Fabian  ([N.  J.  Ch.]  35  AtL 
760);  Proctors  Estate  ([Iowa],  63  N.  W.  671);  Lilile  v.  Giles  (25 
Neb.  313,  41  N.  W.  186). 

It  follows  that  the  judgment  of  the  District  Court  of  Lyon 
county,  No.  10,014,  will  be  reversed,  and  the  cause  remanded^ 
with  direction  to  enter  judgment  in  favor  of  the  plaintiflEs  in  error. 
Tiie  judgment  of  tlie  District  Court  of  Jackson  county,  No.  10,115^ 
will  be  affirmed. 

All  the  justices  concurring. 


Note.— COURT  MAY  PLACE  ITSELF  IN  THE  CIRCUMSTANCES  OP 

THE  TESTATOR. 

It  is  both  the  privilege  and  duty  of  the  court,  seeking  for  a  rational  construc- 
tion of  the  testator's  will,  to  place  itself  as  far  as  possible  in  the  situation  occu- 
pied by  him  at  the  time  of  it&  execulion.  By  this  is  meant  that  the  court  will 
regard  the  relative  position  and  nature  of  the  property — the  relation  and  atti- 
tude of  the  various  parties  who  might  be  regarded  as  legitimate  objects  of  his 
bounty,  and  the  age,  physical  condition,  and  mental  status  of  those  naturally 
nearest  and  dearest  to  him.  (Perry  v.  Hunter.  2  R.  I.  80;  Wells  v.  Wells,  37 
Vt.  483;  Leigh  v.  Savage,  14  N.  J.  Eq.  124;  Hutchinson's  Appeal,  47  Pa.  St, 
84;  Moore  v.  Moore,  18  Ala.  212;  Brown  v.  Thorndike,  16  Pick.  [Mass.]  888; 
Postlewaite's  Appeal,  68  Pa.  St,  477;  Smith  v.  Bell,  6  Pet.  [U.  S.]  68.) 

In  delivering  the  opinion  of  the  court  in  Gannaway  v.  Tarpley  (1  Coldw. 
[Tenn.]  572),  Caruthbrs,  J.,  said:  *'The  rule  that  the  intention  of  the  tes- 
tator must  be  collected  from  the  will  itself,  and  not  elsewhere,  or  by  parol  evi« 
dence,  except  in  cases  of  latent  ambiguity,  does  not  forbid  a  reference  to  the 
state  of  facts  under  which  the  will  was  made;  but  an  investigation  of  the  sur- 
rounding circumstances  often  tends  to  illustrate  the  true  intention  and  meaa 
Ing  of  the  testator.  *  To  this  end,  it  is  obviously  essential  that  the  judicial  ex- 
positor should  place  himself  as  fully  as  possible  in  the  situation  of  the  persoa 
whose  language  he  has  to  interpret;  and  guided  by  the  light  thus  thrown  on 
the  testamentary  scheme,  he  may  find  himself  Justified  in  departing  from  tho 
strict  construction  of  the  testator's  language.'  (1  Jarm.  on  Wills,  863,  and 
notes.)  Thus  facts  may  be  proved  to  show  the  state  of  the  testator's  property,  or 
such  facts  as  wei-e  known  to  him.  that  may  have  influenced  the  disposition  of  hia 
property  in  a  particular  way.  (Ellis  v.  Essex  Merrimack  Bridge,  2  Pick.  [Mass.] 
242.)  According  to  these  rules  and  authorities,  we  may,  in  this  case,  look  to 
the  facts,  that  the  daughter  of  the  testator  was  dead;  that  complainants  were  hia 
grandchildren,  and  that  the  woman.  Amy.  and  her  children  had  been  claimed 
by  him  up  to  the  time  of  making  his  will;  and  tliat  this  claim  had  always  been 
admitted  by  his  sonin  law,  Tarpley,  in  executing  his  notes  for  nominal  hire, 
and  permitting  him  to  pay  taxes,  doctors'  bills,  etc.,  for  them.  We  may  also 
take  into  consideration  the  speaking  fact  that  these  slaves  were  of  three  or  four 


WARD  V.  NESTELL  ET  AL.  55^ 

times  the  value  of  the  one- fourteenth  part  of  the  estate  given  to  Tarpley  and 
his  children.  In  view  of  these  facts,  it  could  hardly  be  supposed  that  it  was 
the  intention  of  the  testator  to  give  all  these  slaves  to  the  son-in-law,  and  still 
make  him  equal  with  his  children  in  the  one- fourteenth." 

While,  in  attempting  to  construe  a  will,  reference  may  be  made  to  surround- 
ing circumstances,  for  the  purpose  of  determining  the  objects  of  the  testator's 
bounty,  or  the  subject  of  disposition,  and,  with  that  view,  to  place  the  court, 
BO  far  as  possible,  where  it  may  interpret  the  langutcgc  used  from  the  stand- 
point of  the  testator  at  the  time  he  employed  it,  still  the  rule  is  inflexible  that 
surrounding  circumstances  cannot  be  resorted  to  for  the  purpose  of  importing 
into  the  will  any  intention  which  is  not  there  expressed. 

On  this  subject,  Mr.  Jarman  lays  down  the  rule  as  follows:  "As  the  law 
requires  wils,  of  both  real  and  pergonal  estate  (with  an  inconsiderable  excep- 
tion), to  be  in  writing,  it  cannot,  consistently  with  this  doctrine,  permit  parol 
evidence  to  be  adduced  either  to  contradict,  add  to,  or  explain  the  contents  of 
such  will;  and  the  principle  of  this  rule  evidently  demands  an  inflexible  ad- 
herence to  it,  even  where  the  consequence  is  a  partial  or  total  failure  of  the 
testator's  intended  dispositioa;  for  it  would  have  been  of  little  ava  1  to  require 
the  will  ab  origins  should  be  in  writing,  or  to  fence  a  testator  around  with  a 
guard  of  attesting  witnesses,  if,  when  the  written  instrument  failed  to  make  a 
full  and  explicit  disclosure  of  his  scheme  of  disposition,  its  deficiencies  might 
be  supplied,  or  its  inaccuracies  corrected,  from  extrinsic  sources."  (1  Jarm. 
Wills,  409.) 


Ward  vs.  Nestell  et  cU. 

[Supreme  Court  of  Michigan,  May  28, 1897 ;  71  N.  W.  Rep.  598.] 

Tax   titles— Who    may    acqitire — Adverse    possession — 

Color  of  title. 

1.  The  law  will  not  permit  a  husband,  while  in  joint  occupancy  of  land  with 

his  wife,  to  acquire  a  tax  title  adverse  to  the  title  of  his  wife. 

2.  It  is  not  necessary  to  adverse  possession  that  it  should  be  based  upon  paper 

title  or  a  color  of  title.  It  is  only  required  that  it  shall  continue  for  the 
requisite  time  after  right  of  action  accrues  against  the  possessor.  Such 
title  may  become  perfected,  though  in  its  origin  the  possessor  had  no 
shadow  of  title. 
8.  A  tax  title  acquired  by  the  husband,  while  the  paper  title  to  the  property  is 
In  the  wife,  inures  to  her  benefit;  but  it  does  not  follow  that  the  husband 
and  those  claiming  under  him  cannot  acquire  title  by  adverse  possession, 
even  where  the  husband  has  taken  a  tax  deed  of  the  property. 
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Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  fof  iho  county  of  Clinton. 

Hon.  S.  B.  Daboll,  Presiding  Judga 

Spaulding  A  Norton^  and  Fedewa  Jk    WaJbridge^  for  appellanta 

Lyon  &  Dooling^  for  appellee. 

MooRE,  J. — I  agree  with  Mr.  Justice  Grant  that  the  husband, 
while  in  joint  occupancy  of  land  with  his  wife,  cannot  acquire  a 
tax  title  valid  as  against  her,  bat  I  do  not  think  that  is  the  only 
question  involved  in  the  case.  The  wife  died  in  December,  1880. 
This  suit  was  commenced  in  July,  1896.  So  that  enough  time 
intervened  after  her  death  to  acquire  title  by  adverse  possession. 
To  understand  the  case,  I  tiiink  it  necessary  to  quote  a  little  more 
fully  from  the  record.  Mr.  Green  had  been  sworn  as  a  witness, 
and  testified  he  had  lived  near  the  land  in  controversy  nearly 
fifty  years;  that  it  was  generally  umleratood  in  tiie  neighborhood 
to  be  Mr.  Nestell's ;  that  Mr.  Gummon  wanted  to  sell  the  land  to 
witness,  and  after  it  was  sold  Mr.  Nestell  told  the  witness  that  he 
had  bought  it  At  this  point  a  tax  deed  was  offered  in  evidence, 
when  the  following  occurred :  **  The  counsel  for  the  plaintiff  ob- 
jected to  the  admission  in  evidence  of  said  deed  as  incompetent, 
for  the  reason  that  under  the  law  a  husband  could  not  acquire  at 
that  time  a  tax  title  upon  property  the  paper  title  to  which  stood 
in  his  wife;  that  the  procedure  is  forbidden  by  the  rules  of  pub- 
lic policy.  The  court:  Gentlemen,  I  am  inclined  to  take  the 
position  in  this  case,  as  to  the  question  of  acquiring  title,  a  man 
cannot  acquire  title  against  his  wife  by  adverse  possession.  Mr. 
Spaulding :  In  connection  with  that,  if  the  deed  should  be  re- 
ceived we  propose  to  follow  it  up  by  adverse  possession  beyond 
the  period.  The  court :  Now,  let  us  see  if  we  are  agreed  as  to 
some  things  tliat  already  appear.  I  understand  it  is  in  evidence, 
and  is  not  sought  to  be  contradicted,  that  Mr.  and  Mrs.  Nestell 
lived  together  as  husband  and  wife  at  the  time  of  the  taking  of  the 
deed  the  original  title  to  her,  at  the  tims  of  the  making  of  the  tax 
title  to  her.  That,  I  think,  was  the  same  dav  as  tiie  tax  title  vou 
now  offer.     They  continued  to  live  together  as  husband  and  wife, 
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these  premises  being  worked  in  connection  with  the  farm  in  some 
way,  up  to  the  time  of  the  death  of  Mrs.  Nestell,  which  was  in 
December,  1880,  Mr.  Nestell  being  then  alive.  When  was  this 
suit  commenced  ?  Mr.  Lyon  :  In  July  last,  the  same  month  tliat 
the  administrator  of  her  estate  was  appointed.  Tlie  court :  So 
there  is  no  claim  made  that,  beginning  with  1880,  there  could  be 
any  adveree  possession.  Mr.  Spaulding:  There  is  time  enough 
since  her  death,  but  we  claim  he  was  in  possession  adverse  to  her 
title,  even  before  her  deatli.  The  court :  I  am  inclined  to  hold 
and  instruct  the  jury,  and  I  do,  that,  under  the  circumstances  of 
this  case  as  they  appear  now,  the  husband  is  not  permitted,  by 
purchasing  a  tax  title,  to  build  up  a  title  adverse  to  that  of  his 
wife,  they  living  together  upon  the  premises  as  husband  and  wife, 
and  therefore  the  evidence  offered  is  incompetent ;  and  under  the 
statement  of  counsel  made  at  the  opening,  that  being  the  point 
they  defend  upon,  I  think  there  is  no  use  of  going  any  further  in 
the  case.  Mr.  Lyon :  I  understand  that  under  the  ruling  tliej 
have  no  other  evidence  to  offer.  Mr.  Spaulding:  I  want  to  state 
that  we  do  not  quite  concede  the  statement,  so  far  as  the  court  puts 
it,  that  we  were  relying  wholly  upon  the  deed.  Our  defense, 
however,  is  the  titla  Our  defense,  as  it  stands  now,  is  that  we 
have  this  deed  I  have  offered  for  the  purpose  of  showing  title,  and 
also  we  shall  follow  it  up,  if  necessary,  by  the  other  fact  of  pos- 
session. The  court:  Well,  you  mean  follow  it  up  by  building  a 
title  up  under  that  deed?  Mr.  Spaulding:  Build  title  of  posses- 
sion up,  yes,  sir,  under  that  deed,  from  the  time  it  was  given.  The 
court:  I  don't  think  it  is  permissible.  And  thereupon  the  said 
circuit  judge  rejected  the  said  evidence  as  inadmissible,  and  di- 
rected the  jury  to  return  a  verdict  for  plaintiff."  When  the  law 
required  the  adverse  possession  to  be  based  upon  a  color  of  title, 
a  ruling  like  that  of  the  circuit  judge  would  be  proper.  Our 
statute  does  not  require  that  the  adverse  possession  siiall  be  based 
upon  color  of  title.  (How.  Ann.  St  §  8698.)  And  for  a  great 
many  years  the  decisions  of  this  court  have  been  to  the  effect  that 
it  is  not  necessary  to  adverse  possession  that  it  should  be  based 
upon  paper  title  or  a  color  of  title.  It  is  only  required  thjit  it 
shall  continue  for  the  requisite  time  after  right  of  action  accrues 
against  the  possessor.  It  may  become  perfected,  though  in  its 
Vol.  11-71 
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origin  the  possessor  lias  no  shadow  of  titia  (Campau  v.  Dubois, 
89  Mich.  274 ;  Campau  v.  Lnffertj,  50  id.  118,  15  N.  W.  40 ; 
Oook  V.  Glimon,  64  Mich.  309,  31  N.  W.  817 ;  Bird  v.  Stark,  66 
Mich.  654,  83  N.  W.  754 ;  SariscrainU  v.  Torongo,  87  Mich.  69,  49 
N.  W.  497 ;  Sliearer  v.  Mid'Ikton,  88  Mich.  621,  50  N.  W.  737.) 
Nor  is  it  required  that  the  act  of  taking  possession  in  the  first  in- 
stance shall  be  hostile.  {Boiver  v.  Earl^  18  Mich.  377;  Iron  Go.  v, 
Thoney,  89  id.  226,  50  N.  W.  845.)  While  it  may  be  entirely 
true  that  a  tax  title  acquired  by  the  husband  while  the  paper  title 
to  the  property  was  in  the  wife  inures  to  her  benefit,  it  does  not 
follow  that  the  husband,  and  those  claiming  under  him,  could  not 
acquire  title  by  adverse  possession,  even  though  the  husband  had 
taken  a  tax  title  upon  the  property.  While  the  record  is  not  as 
clear  as  could  be  desired,  I  cannot  reach  anv  other  conclusion 
from  reading  it  than  that  it  is  made  to  appear  that  defendants  not 
only  relied  upon  the  tax  title,  but  also  upon  title  gamed  by  ad- 
verse possession  after  the  death  of  the  wife.  I  think  they  should 
have  been  allowed  to  introduce  their  proofs  relating  to  the  ques> 
tion  of  adverse  possession,  and  that  the  judgment  should  be  re- 
versed. 

The  other  justices  concurred  with  Moors,  J. 


Nora.— ASSERTION  OP  ADVERSE  TITLE  BY  A  CO-TENANT. 

Notwithstanding  all  that  has  been  said  and  written  against  the  assertion  of  an 
adverse  title  by  one  of  several  cotenants,  a  critical  examination  of  the  authorities 
dhows  that  persons  so  circumstanced  are  not  prohibited  in  all  cases  from  estab- 
lishing an  adverse  title.  Wherever  the  interests  of  the  different  cotenants 
accrue  at  different  times,  and  owe  their  inception  to  entirely  different  instruments, 
and  where  no  one  tenant  has  exceptional  advantages  for  securing  tlie  means  of 
Information  regarding  the«to^u«of  the  title,  there  is  certainly  no  rule  of  law  or 
morals  that  precludes  the  purchase  of  an  outstanding  title.  Particularly  is  this 
true  wliere  there  is  no  joint  possession  of  the  premises,  and  a  corresponding  ab- 
sence of  opportunity  for  knowing  the  claims  of  the  other  parties  in  the  property. 
This  view  will  be  found  to  have  the  sanction  of  the  following  authorities:  (Frents 
V.  Klotsch,  28  Wis.  317;  King  v.  Rowan.  10  Heisk.  682;  Brittin  v.  Handy,  20 
Ark.  881;  Matthews  ▼.  Bliss.  22  Pick.  48;  Roberts  v.  Thorn.  25  Tex.  786.)  The 
Illinois  courts  seem  to  hold  the  contra  view,  and  their  reasoning  is  entitled  to 
great  respect.  Bat  the  desirability  for  a  imiform  rule  in  matters  of  this  chamc- 
ter  is  very  apparent.    And  I  am  inclined  to  regard  a  rule  which  sanctions  the 
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free  and  uotrammeled  transfer  of  real  property  and  interests  therein  as  the  one 
which  should  Ve  upheld  hoth  in  law  and  equity.  (See  Montague  v.  Selh,  100 
111.  149:  Bracken  v.  Cooper,  80  id.  2*20.) 

(a)  Effect  of  purchase  of  an  oatotanding  tax  title  bj  a  cotenant— There 
is  considerable  vacillation  in  the  authorities  as  to  the  application  of  the  principle 
"  that  one  cotenant  cannot  subvert  the  title  of  the  other  owners  by  the  purchase 
of  an  outstanding  tax  title."  Some  decisions  proceed  upon  the  equitable  prin- 
ciple that  the  fiduciary  relation  existing  between  the  parties  forbids  a  transaction 
that  ignores  the  rights  of  one  to  tiie  emolument  and  unconscionable  advantage 
of  the  other — that  a  healthy  manifestation  of  legal  impartiality  calls  for  an  utter 
repudiaition  of  such  a  claim.  Others  proceed  upon  the  theory  that  "  no  man 
ftliould  receive  a  title  created  by  his  own  wrong,"  or,  in  other  words,  a  title 
founded  upon  his  own  default,  or  neglect  of  duty.  If  the  cotenant,  who  seeks 
to  subvert  the  title  of  his  fellows,  has  discharged  his  obvious  duty  in  the  prem- 
ises there  would  have  been  no  title  to  purchase,  and  there  is  no  foundation  for 
the  suggestion,  so  frequently  obtruded  in  this  class  of  cases,  that  considerations 
of  public  policy  require  promptitude  and  certainty  in  the  payment  of  taxes,  and 
as  a  menace  to  the  sluggard,  this  liability  of  disseizin  should  be  ever  present. 
This  argument  may  be  plausible  but  it  does  not  convince.  We  should  "  make 
the  punishment  fit  the  crime,"  and  to  deprive  a  man  of  a  valuable  estate  for  the 
picayune  amount  involved  in  a  tax  levy,  simply  as  a  reward  to  one  who  merely 
discharged  his  duty  by  paying  what  he  himself  owed,  is  utterly  repugnant  to  all 
common  sense  and  equity.  In  any  event  the  authorities  refuse  to  sanction  such 
a  proposition  as  unjust  and  inequitable.  (See  Lloyd  v.  Lynch,  28  Pa.  St.  410  ; 
Prentz  v.  Klotsch,  28  Wis.  812;  Van  Horn  v.  Fonda,  5  Johns.  Ch.  [N.  Y.] 
388;  Conn.  Ins  Co.  v.  Bulte,  45  Mich.  113;  Flinn  v.  McKinley,  4t  la.  68; 
Voris  V.  Thonias,  12  111.442;  Downer  v.  Smith,  38  Vt.  464;  Bernal  v.  Lynch.  36 
Cal.  135  ;  Piatt  v.  St.  Clair,  6  Ohio.  227 ;  Venable  v.  Beauchamps.  3  Dana 
[Mass.],  321.)  There  i«,  however,  this  modification  of  what  is  otherwise  an 
inexorable  rule  in  most  jurisdictions,  viz.:  where  the  purchase  of  the  outstand- 
ing tax  title  is  from  a  stranger,  after  the  period  of  redemption  has  expired,  the 
tenant  in  common  may  bold  the  title  for  his  own  benefit  (Wat kins  v.  Eaton.  30 
Me.  529;  Heinboth  v.  Zebre  Run  Imp.  Co.,  29  Pa.  St.  139;  Keele  v.  Cunning- 
ham. 2  Heisk;  [Tenn]  2S8),  and  in  Massachusetts  the  rule  has  so  far  advanced 
as  to  allow  an  assignment  of  a  senior  mortgage  to  one  of  the  cotenants  and 
permit  him  to  thus  defeat  an  action  for  partition.  (Blodget'v.  Hilldreth,  8  Allen 
[Mass.],  186.)  The  Supreme  Court  of  Iowa  has  held  that  a  purchaser  of  a  tax 
certificate  before  the  period  of  redemption  has  expired,  by  one  who  is  a  stranger 
to  the  title  at  the  time,  will  inure  to  the  benefit  of  the  other  tenants  in  common 
if  he  becomes  such  before  the  issuance  of  the  tax  deed  by  the  proper  officials. 
(Tice  V.  Derby,  59  Iowa.  312;  following  Flinn  v.  McKinley,  44  id.  68.) 

(b)  Cotenant  purchasing  tax  title  regarded  as  a  trustee  for  his  associ- 
ates.—It  is  now  laid  down  in  authoritative  decisions  as  a  general  principle  that 
one  who  ought  to  pay  the  taxes  on  property  cannot,  by  omitting  to  do  so.  purchase 
at  a  sale  of  the  property  for  the  non-payment  of  taxes,  and  thereby  strengthen  his 
title;  that  the  deed  to  him  will  convey  no  title  and  that  the  payment  of  the 
money  will  be  regarded  as  the  payment  of  the  tax,  and  not  as  a  purchase  of  the 
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property.  (Middletown  Saidngs  Bank  v.  Bacharach,  46  Conn.  518;  Johnson  ▼. 
8mith,  70  Ala.  118.)  Other  cases  hold  that  such  a  purchaser  invests  himself 
with  the  attributes  of  a  trustee  for  his  cotenants,  but  the  purchase  will  inure 
to  the  benefit  of  the  Joint  owners.  (Weare  y.  Van  Meier,  42  la.  128;  Page  ▼. 
Webster,  8  Mich.  263;  Allen  v.  Poole,  64  Miss.  3215;  Davis  v.  King.  87  Pa.  261; 
Christy  V.  Fisher.  58  Cal.  256.) 

(c)  Purchase  of  outstanding  title  bj  cotenant  inures  to  common  benefit. 
In  Sharswood  &  Budd's  Leading  Cases,  American  Law  of  Real  Property  (vol.  3, 
89,  et  seq.\  there  is  a  learned  discussion  under  the  following  headnote:  ''  Rule 
that  purchase  of  outstanding  title  by  one  cotenant  inures  to  the  common  bene- 
fit." The  author  says :  '! An  important  result  of  the  intimate  relations  exist- 
ing  between  tenants  in  common  is  that  one  will  not  be  permitted  to  purchase 
and  set  up  against  his  cotenant  outstanding  title,  and  from  this  it  follows  tiiat, 
generally  speaking,  if  one  tenant  in  common  take  from  a  third  person  a  con- 
veyance of  any  title  to  an  estate  in  the  property  held  in  common,  such  convey- 
ance will  inure  to  the  benefit  of  all  the  tenants."  The  following  are  some  of 
the  authorities  cited  to  support  the  proposition:  (Van  Home  v.  Fonaa,  5  Johns. 
Ch.  [N.  Y.]  409;  Knolls  v.  Barnhart,  71  N.  Y.  474;  Jones  v.  Stanton,  11  Mo. 
433;  LI  )yd  v.  Lynch,  2:J  Pa.  419;  Titsworth  v.  Stout,  49  111.  78;  Brown  v.  Ho- 
man,  1  Neb.  448;  Mandeville  v.  Solomon,  39  Cal.  125;  House  v.  Fuller,  13  Vt. 
165;  Shell  v.  Walker,  54  la.  886;  Dillenger  v.  Kelly,  84  Mo.  561;  Moon  v. 
Jennings,  119  Ind.  130.)  The  rule  announced  may  be  regarded  as  elementary, 
and  is  now  entirely  removed  from  discussion  in  that  class  of  cases  where  the 
mutual  interests  originate  under  and  by  virtue  of  the  same  instrument,  or  act 
of  the  parties  or  of  the  law,  or  under  agreement  between  themselves. 


Bassett  vs.  McCabe. 

[Supreme  Court  of  Rhode  Island,  Feb.  5,  1897;  36  Atl.  Rep.  824 

Action  to  enforce  legacy. 

A  legatee  has  an  undoubted  right  to  bring  an  action  for  the  recovery  of  bis 
legacy,  and  an  administrator  will  not  be  heard  to  allege,  as  a  reason  for 
refusing  payment,  that  there  are  outstanding  debts  against  the  estate, 
when  it  appears  that  such  debts  are  barred  by  the  statute  of  limitations. 

Bassetl  &  Mitchell^  for  complainant 

John  D,  Thurston^  for  respondent 

Per  Curiam. — We   think  tliat  the   respondent  is  entitled  to 
maintain  his  suit  at  law  for  the  recovery   of  the  balance  in  the 
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hands  of  the  complainant  as  administrator.  The  claims  against 
the  testator,  if  any  exist,  as  alleged  in  the  bill,  were  barred  by  the 
statute  of  limitations  in  favor  of  executors  prior  to  the  appoint- 
ment of  the  complainant,  and  it  would  be  his  duty  to  insist  on  the 
bar  of  the  statute.  (2  Woerner,  Adm'n,  §  400.)  The  injunction 
is  denied  and  the  bill  dismissed. 


Maynard  vs.  Tyler  et  cU. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  27,  1897;  168  Mass. 

107.  46  N.  E.  Rep.  413.J 

Undue  influence — Rights  of  wife — Evidence — Instruc- 
tions. 

1.  Bringing  about  a  marriage  with  a  view  to  the  pecuniary  benefits  that  may 

flow  therefrom  either  during  the  life  or  after  the  death  of  the  one  who  has 
the  most  property  is  no  ground  of  invalidating  the  marriage  unless  fraud 
or  force  be  used.    Nor  is  every  kind  of  fraud  available  for  this  purpose. 

2.  After  marriage  a  husband  or  wife  may  lawfully  use  persuasions  to  induce 

the  other  to  make  a  favorable  will,  and  such  persuasions  may  be  entirely 

proper. 
8.  Illicit  relations  between  a  man  and  woman  who  subsequently  intermarry 

have  nothing  to  do  with  the  wife's  right  to  expect  that  by  such  marriage 

she  might  better  her  condition. 
4.  In  stating  testimony  to  the  jury,  it  is  not  necessary  that  the  court  should 

take  the  witnesses  one  by  one,  and  give  the  words  of  each  separately,  but 

they  may  be  grouped  and  the  substance  of  the  testimony  of  a  group  of 

witnesses  may  be  given  provided  it  is  fairly  done. 
6.  It  is  entirely  competent  for  the  court  to  limit  a  request  for  instructions  to 

the  jury,  where  the  instructions  embody  too  broad  a  statement  of  the  law; 

or  where  they  are  so  framed  as  to  carry  a  wrong  impression  of  the  law  to 

the  jury. 

Appeal  from  exceptions  taken  on  a  trial  before  a  single  judge 
held  at  a  term  in  and  for  the  county  of  Suffolk. 

Hon.  Marcus  P.  Knowlton,  Presiding  Judge. 

John  F.  Simmons^  for  appellants. 

Charles  W.  Bartleit  and   William  H,  Preble,  for  appellee. 
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Allen,  J. — 1.  The  court  rightly  refused  to  give  the  first  in- 
struction which  was  requested.  Bringing  about  a  marriage  with 
a  view  to  the  pecuniary  benefits  that  may  flow  therefrom,  either 
during  the  life  or  after  the  death  of  the  one  who  has  the  most 
property,  is  no  ground  of  invalidating  a  marriage,  unless  fraud  or 
force  is  used.  Nor  is  every  kiiul  of  fraud  available  for  this  pur- 
pose. {Reynolds  v.  Reynolds^  S.  Allen,  605;  Foss  v.  Foss,  12 
id.  26 ;  Orehore  v.  Crehore^  97  Muss.  830.)  After  marriage,  a  hus- 
band or  a  wife  may  lawfully  use  persuasions  to  induce  the  other 
to  make  a  favorable  will,  and  such  persuasions  may  even  be 
proper.  {Parfitt  v.  Lawless,  L.  R  2  Prob.  k  Div.  462,  470.)  The 
relations  between  the  parties  are  then  greatly  changed,  and  a  hus- 
band and  wife  lawfully  married  and  living  happily  together  are 
bound  to  all  conjugal  duties  towards  each  other,  and  none  the 
less  because  illicit  relations  may  have  existed  between  them  be- 
fore marriage.  In  the  present  ca«^e  there  was  no  evidence  what- 
ever that  any  deception  was  practiced  on  the  testator  to  induce 
him  to  enter  into  the  marriaga  The  validity  of  the  marriage  was 
unquestioned  and  unquestionable,  so  far  aa  the  evidence  showed. 
Even  if  the  woman  had  been  the  testator's  mistress  to  the  time  of 
the  marriage,  and  had  brought  about  the  marriage  for  the  purpose 
of  unduly  influencing  him  to  make  a  will  in  her  favor  or  in  ac- 
cordance with  her  desire,  as  assumed  in  the  request  for  instruc- 
tions, there  were  other  important  facts  to  V»e  considered,  and  the 
court  might  well  decline  to  single  out  those  particular  facts  and 
instruct  the  jury  that  from  those  alone  they  would  be  justified  in 
rendering  a  verdict  that  the  will  was  obtained  by  undue  influence. 
Indeed,  it  would  seem  that  the  request  might  well  be  refused  on 
the  ground  that  there  was  no  evidence  to  show  that  the  marriage 
was  brought  about  for  the  purpose  of  influencing  him  to  make  a 
will.  She  may  have  wished  and  expected  to  better  her  condition 
by  the  marriage,  but  tliere  was  no  evidence  that  she  contemplated 
the  bettering  of  her  condition  after  marriage  by  inducing  him  to 
execute  a  will  in  her  favor,  or  that  she  in  fact  so  influenced  him. 
The  will  was  not  beneficial  to  her.  If  it  were  set  aside,  she  would 
be  the  gainer  thereby.  She  had  an  opportunity  to  influence  liim 
to  make  a  will  favorable  to  herself,  or  discriminating  among  his 
children,  but  that  alone  is  not  suflicient  to  go  to  the  jury  on. 
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{ParfiU  V  Lawless^  L.  R  2  Prob.  &  Div.  462  ;  Cudney  v.  Cudney, 
68  N.  y  148  Main  v  Byder,  84  Pa.  St.  217 ;  Monroe  v  Bar 
clay^  17  Ohio  St.  802.)  The  iiKstructions  which  were  given  upon 
the  subject  of  the  request  had  reference  to  the  legal  relations 
which  she  sustained  to  her  husband,  and  her  legal  position  as  hia 
wife;  and  there  was  no  error  in  explaining  these  in  clear  and  un- 
mistakable terms,  especially  in  view  of  the  fact  that  there  was  no 
testimony  that  she  ever  conversed  with  him  on  the  subject  of 
making  a  will,  or  that  she  knew  of  the  making  of  the  will  or  codi- 
cil, or  of  his  intention  to  make  either  of  them,  until  the  time  when 
the  codicil  was  in  fact  executed,  and  in  view  of  the  further  fact 
that  under  the  will  she  would  get  less  property  than  if  no  will 
had  been  made.  The  instructions  as  given  are  not  open  to  the 
objection  that  they  were  a  charge  upon  the  facts,  in  violation  of 
Pub.  St.  (ch.  163,  §  6). 

2..  The  bill  of  exceptions  states  that  the  circumstantial  evi- 
dence, therein  set  forth,  with  other  evidence  of  a  similar  kind, 
was  the  only  evidence  relied  on  to  show  that  Mrs.  Tyler  used  un- 
due influence  upon  the  testator  to  induce  the  making  of  the  will 
or  codicU.  The  court  might  properly  state  that  there  was  no  di- 
rect evidence.  By  express  provision  of  statute  (Pub.  St.  ch.  153, 
§  6),  the  court  may  state  the  testimony  ;  and  if  there  is  no  direct 
testimony  upon  a  point  in  issue,  the  court  may  so  state  to  the  jury. 

8.  There  was  no  error  in  the  way  of  stating  to  the  jury  what 
the  testimony  was.  In  stating  testimony,  it  is  not  necessary,  un- 
der the  statute,  to  take  the  witnesses  one  by  one,  and  give  the 
words  of  each  separately,  but  they  may  \\q  grouped,  and  the  sub- 
stance of  the  testimony  of  a  group  of  witnesses  may  be  given, 
provided  it  is  fairly  done.  In  the  present  case  there  was  no  testi- 
mony from  anybody  of  an  incoherence  in  the  testator  s  speech,  or 
of  any  violence,  or  of  any  peculiarities  of  conduct  or  manner,  ex- 
cept in  certain  particulars ;  and  a  great  many  witnesses,  who  said 
they  were  acquainted  with  him,  testified  in  substance*  that  they 
never  noticed  any  change  in  his  mode  of  speech,  his  manner,  or 
in  his  conduct,  in  any  particular,  that  attracted  their  attention  as 
indicatino^  a  change  in  his  mental  condition.  This  testimony  and 
want  of  testimony  appear  to  have  been  stated  to  the  jury  with  en- 
tire fairness. 
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4.  The  final  request  for  instructions  was  rightly  refused,  and 
the  instructions  given  were  proper  In  common,  untechnical 
speech,  one  may  have  delusions  which  do  not  imply  or  show  un- 
soundness of  mind.  The  request  for  instructions  might  have 
been  understood  to  mean  delusions  of  that  kind.  It  was  right, 
therefore,  to  limit  the  instructions  to  insane  delusions,  such  as 
would  go  to  show  unsoundness  of  mind.  {Brown  v.  Wardy  53 
Md.  376,  392;  1  Redf.  Wills,  71,  86,  note.)  The  further  criticism 
upon  the  instructions  as  given  is  without  weight.  Exceptions 
overruled. 


FoGLE  VS.  Peotestant  Episcopal  Church  op  the  Parish 

OF  St.  Michael. 

[Supreme  Court  of  South  Carolina,  Dec.  21,  1896;  26  S.  E.  Rep.  99.] 

Specific  performance — Contract  to  make  a  will. 

1.  An  agreement  to  make  a  disposition  of  property  is  perfectly  valid,  and  may 

be  enforced  in  equity  against  those  to  whom  the  property  was  wrongfully 
devised. 

2.  While  an  agreement  to  make  a  certain  disposition  of  property  by  a  last  will 

is  one  which,  strictly  speaking,  is  not  capable  of  a  specific  execution,  yet 
it  has  been  held  to  be  within  the  ju-isdiction  of  a  court  of  equity  to  do 
what  is  equivalent  to  a  specific*  performance  of  such  an  agreement  by  requir- 
ing those  upon  whom  the  legal  title  has  descended  to  convey  the  property 
in  accordance  with  its  terms. 
8.  Where  it  is  shown  that  an  executor  of  an  estate  no  longer  has  any  interest  in 
the  property,  he  is  not  a  necessary  party  in  an  action  of  law  against  an  heir 
or  devisee  of  the  testator  under  whose  will  he  originally  held  his  appoint- 
ment. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Charleston. 

Hon.  W.  C.  Benet,  Presiding  Judge. 

The  following  are  the  papers  referred  to  in  the  opinion : 

Complaint. 

"  The  plaintiff  above  named,  complaining  of  the  defendant  herein, 
alleges :     (1)  That  the  defendant  above   named   is,    and  at  the 
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times  hereinafter  meutioned  was,  a  corporation  created  by  and  un- 
der the  laws  of  the  state  aforesaid.  (2)  That  heretofore,  to  wit, 
on  the  15th  day  of  February,  1887,  and  at  sundry  other  times,  the 
late  Eusebia  M.  Greenland,  of  the  city  of  Charleston,  in  the  state 
aforesaid,  made  overtures  to  the  plaintiff  above  named,  and  en- 
deavored to  induce  the  said  plaintiff  to  break  up  her  home,  and 
take  up  her  abode  at  the  residence  of  the  said  Eusebia  M.  Green* 
land,  in  order  that  she,  the  said  Eusebia  M.  Greenland,  might  have 
the  enjoyment  of  the  companionship  and  society  of  the  said  plaint- 
iff; and,  as  an  inducement  and  consideration  for  the  consent  of 
this  plaintiff  to  the  above  stated  arrangement,  the  said  Eusebia  M. 
Greenland  promised  this  plaintiff  to  bequeath  and  devise  unto  her 
(the  said  plaintiff),  absolutely,  a  one-half  portion  of  all  her  estate, 
real  and  pei*sonaI.  (3)  That,  relying  upon  the  said  promise,  this 
plaintiff  was  finally  prevailed  upon  to  enter  into  the  above  stated 
arrangement,  and  agreed  thereto ;  and,  acting  upon  the  said  prom- 
ise and  inducements  of  the  said  Eusebia  M.  Greenland,  this  plaint- 
iff, shortly  after  the  date  above  mentioned,  broke  up  her  home, 
and  removed  to,  and  took  up  her  abode  in,  the  residence  of  the 
said  Eusebia  M.  Greenland,  on  Meeting  street,  in  the  said  city  of 
Charleston,  and  there  remained  until  the  death  of  the  said  Eusebia 
M.  Greenland  as  her  companion,  and  in  all  other  respects  faith- 
fully fulfilled  her  part  of  the  said  arrangement  and  agreement  (4) 
This  plaintiff  further  alleges  that  the  said  Eusebia  M.  Greenland 
departed  this  life  on  or  about  the  25th  day  of  October,  1890,  leav- 
ing in  force  her  last  will  and  testament,  wherein  she  failed  to  comply 
with  her  part  of  the  said  agreement,  and  wherein  she  bequeathed 
and  devised  the  whole  of  her  said  estate,  real  and  personal,  abso- 
lutely, unto  the  defendant  herein,  the  Protestant  Episcopal  Church 
of  the  Parish  of  St  Michael,  m  Charleston,  in  the  state  of  South 
Carolina,  and  appointed  Alexander  W.  Marshall,  of  the  city  of 
Charleston  aforesaid,  as  the  executor  thereof.  (5)  That  the  said  last 
will  and  testament  were  duly  admitted  to  probate  in  the  Court  of 
Probate  for  Charleston  county  aforesaid,  on  the  29th  day  of  October, 
1890 ;  and  on  the  same  day  the  said  Alexander  W.  Marshall  duly 
qualified  as  executor  thereof.  (6)  This  plaintiff  further  alleges 
that  the  said  Eusebia  M.  Greenland  wholly  failed  to  fulfill  and 

perform  her  said  promise  and  agreement  hereinabove  set  forth, 
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and  that  since  her  death  lier  executor,  the  said  Alexander  W. 
Marshall,  has  failed  to  transferor  convey  to  this  plaintiff  any  part 
of  the  said  estate  of  said  Eusebia  M.  Greenland,  but,  on  the  con- 
trary, has  surrendered  and  delivered  the  whole  of  the  said  estate  to 
the  Protestant  Episcopal  Church  of  the  Parish  of  St  Michael,  in 
Charleston,  in  the  state  of  South  Carolina,  the  defendant  herein, 
on  the  ground  that  the  said  defendant  was  entitled  thereto  as  the 
legatee  and  devisee  under  the  said  will.  (7)  That  the  said  de- 
fendant is  now  in  the  exclusive  possession  and  enjoyment  of  the 
whole  of  the  said  estate  of  the  said  Eusebia  M.  Greenland,  and, 
although  thereunto  requested,  has  refus^^d,  and  siill  refuses,  to 
transfer  and  convey  to  this  plaintiff  that  portion  thereof  to  which 
this  plaintiff  is  entitled,  or  any  pai*t  of  the  said  estate  whatsoever. 
Wherefore  this  plaintiff  prays  judgment :  (1)  That  it  be  decr.'ed 
that  the  said  Eusebia  M.  Greenland  was  bound  to  leave  bv  lier 
last  will  and  testament  to  the  plaintiff  above  named,  absolutely, 
the  one-half  part  of  her  entire  est^ite,  real  and  personal.  (2)  Tiiat 
the  said  defendant  may  be  required  to  pay  over,  transfer,  and  con- 
vey to  this  plaintiff  absolutely  the  one-half  part  of  all  the  property, 
real  and  personal,  of  the  said  Eusebia  M.  Greenland,  which  has 
come  into  its  hands  or  been  delivered  to  it  under  the  will  of  ihe 
said  Eusebia  M.  Greenland,  together  with  the  income  which  has 
accrued  thereon.  (3)  That  the  said  defendant  do  account  before 
one  of  the  masters  of  this  court  for  all  moneys,  rents,  and 
profits  of  the  said  estate  which  have  come  into  its  hands  under 
the  said  will,  and  that  it  be  required  to  file  with  the  said  master  a 
schedule  of  all  the  property,  real  and  personal,  which  came  into  its 
hands  as  aforesaid.  (4)  That  this  plaintiff  may  have  such  other 
and  further  relief  as  she  may  be  entitled  to  receive." 

Order  Dismissing  Complaint 

"  This  cause  coming  on  to  be  heard  on  the  10th  of  April,  1896, 
after  argument  of  counsel,  on  oral  and  formal  demurrer,  it  is  con- 
sidered and  ordered  :  (1)  That  this  court  has  jurisdiction  to  en- 
force an  agreement  against  tlie  devisee  of  one  binding  himself  to 
dispose  of  his  property  in  a  particular  way,  by  last  will  and  testa- 
ment (2)  That  an  action  against  a  tlevisee  will  lie,  although  the 
effect  be  to  recover  only  personalty  wliicli  has  been  the  subject  of 
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a  legacy.  (3)  That  it  is  not  necessary  in  sucli  a  proceeding  t.>  al- 
lege that  the  devise  was  made  in  fraud  of  the  creditors.  (4)  That 
it  is  not  necessary  that  the  plaintiflE  thereby  lost  her  debt  (5) 
That  it  is  not  necessary  to  allege  that  the  action  is  brought  upon  a 
bond  or  specialty.  (6)  That  it  is  not  necessary  to  allege  that  the 
executor  is  insolvent  (7)  That,  this  being  an  action  for  specific 
performance,  the  parties  to  the  contract  are  the  only  proper  par- 
ties, except  in  case  either  of  the  parties  to  the  contract  dies,  when 
their  personal  representatives  are  the  proper  parties.  In  such  ac- 
tions, therefore,  the  executor  is  a  proper  and  necessary  party.  In 
this  case  it  appears  that  there  was  an  executor.  (8)  It  is  provided 
by  statute  that  the  devisees  in  proper  case  may  be  sued  jointly 
with  the  heir  at  law.  This  question  was  considered,  but  not 
settled,  in  Vernon  v.  VaUc  (2  Hill  [S.  C],  257)..  But  I  hold  that 
such  joinder  is  necessary.  Wherefore  it  is  the  opinion  of  the  court 
that  because  of  the  noTi joinder  of  the  executor,  and  of  the  non- 
joinder of  the  heir  at  law,  the  complaint  herein  should  be  dis- 
missed ;  and  it  is  so  ordered." 

Notice  to  PlaintiflPs  Attorneya 

"  Take  notice  that,  in  case  the  decree  of  Judge  Benet  dismiss- 
ing the  complaint  in  this  case  cannot  be  sustained  on  the  grounds 
upon  which  it  is  rested,  we  will  insist  that  said  decree  be  sustained 
on  the  following  grounds:  Because  his  honor  erred  in  holding: 
(1)  That  the  Circuit  Court  had  jurisdiction  to  enforce  an  agree- 
ment against  tiie  devisee  of  one  binding  himself  to  dispose  of  his 
properly  in  a  particular  way,  by  last  will  and  testament  (2)  That 
an  action  against  a  devisee  will  lie,  although  the  eflFect  be  to  re- 
cover only  personalty  which  has  been  the  subject  of  a  legacy.  ^8) 
That  it  is  not  necessary  in  such  a  proceeding  to  allege  that  the  de- 
vise was  made  in  fraud  of  the  creditors.  (4)  That  it  is  not  neces- 
sary to  allege  that  the  plaintiff  thereby  lost  her  debt  (5)  That  it 
is  not  necessary  to  allege  that  the  action  is  brought  upon  a  bond 
or  specialty.  (6)  That  it  is  not  necessary  to  allege  that  the  execu- 
tor is  insolvent  (7)  Because  his  honor  should  have  dismissed  the 
complaint  on  the  grounds  taken  in  the  oral  demurrer,  to  wit, 
that  the  court  of  equity  was  without  jurisdiction,  and  that  facts 
sufficient  were  not  alleojefl  to  constitute  a  cause  of  action." 
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Plain tid's  Exception& 

'^  Please  take  notice  that  the  plaintiff  above  named  excepts  to 
the  order  dismissing  the  complaint  herein  made  by  the  Hon.  W. 
C.  Benet,  Presiding  Judge,  and  dated  June  22, 1896,  and  that  the 
following  are  the  grounds  of  exception:  First.  The  presiding 
judge  erred  in  dismissing  the  complaint  herein  because  of  tlie  non- 
joinder of  ihe  executor  of  the  last  will  and  testament  of  Eusebia 
M.  Greenland,  deceased,  as  a  party  to  the  proceedings.  Second. 
The  presidmg  judge  erred  in  dismissing  tiie  complaint  because  of 
the  nonjoinder  of  the  heir  at  law  of  the  said  Eusebia  M.  Green- 
land, deceased,  as  a  party  to  the  proceedings.  Third.  The  presid- 
ing judge  erred  in  dismissing  the  complaint  herein  because  of  the 
nonjoinder  of  the  said  executor  and  of  the  nonjoinder  of  the  saiil 
heir  at  law  as  parties  to  the  proceedings  Fourth.  The  presiding 
judge,  in  dismissing  the  said  complaint,  failed  to  grant  leave  to  the 
plaintiff  to  amend  the  summons  and  complaint  herein,  by  making 
the  said  executor  and  the  said  heir  at  law  parties  defendants." 

Fickeriy  Hughes  &  Ficken^  for  appellant 

Jervey  &  PrioleaUj  for  respondent. 

Gary,  J. — The  appeal  in  this  case  is  from  an  order  of  his 
honor.  Judge  Benet,  sustaining  a  demurrer,  and  dismissing 
the  complaint  on  grounds  which,  together  with  the  complaint, 
exceptions,  and  additional  grounds  upon  which  the  respond- 
ent asks  that  the  order  be  sustained,  will  be  set  out  in  the  report 
of  the  case.  The  exceptions  of  the  appellant  and  the  addi- 
tional grounds  upon  which  the  respondent  asks  this  court  to  sus- 
tain said  order  raise  practically  but  three  questions,  to  wit:  (1) 
Was  there  error  on  the  part  of  the  circuit  judge  in  refusing  to  dis- 
miss the  complaint,  on  the  grounds  that  the  court,  in  the  exercise 
of  its  equitable  jurisdiction,  did  not  have  cognizance  of  this  action, 
and  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  ?  (2)  Was  there  error  on  the  part  of  the  circuit 
judge  in  ordering  that  the  complaint  be  dismissed  on  the  ground 
that  the  executor  was  not  joined  as  a  party  to  the  action  ?  And 
(3)  was  there  error  on  the  part  of  the  circuit  judge  in  ordering  the 


FOGLE  V.  PROTESTANT  EPISCOPAL  CHURCH,  ETC.        578 

complaint  to  be  dismissed^  on  the  ground  that  the  heira  at  law  of 
Eupebia  M.  Greenland  were  not  made  parties  to  the  action  ? 

The  questions  arising  herein  are  controlled  by  decisions  which 
have  been  made  bv  the  courts  of  last  resort  in  this  state.  The 
case  of  McKeegan  v.  O'Neill  (22  S.  C.  454),  shows  that  such  an 
action  as  is  alleged  in  the  complaint  is  equitable  in  its  nature,  and 
that  the  court,  in  the  exercise  of  its  equitable  powers,  will  enforce 
specific  performance  thereof.  The  case  of  Oa7y  v.  James  (4 
Desaua  Eq.  185),  decides  that,  when  the  court  adjudges  specific 
performance  of  a  contract  like  the  one  alleged  in  the  complaint, 
the  efifect  of  such  judgment  is  to  take  precedence  of  the  devises 
and  legacies  mentioned  in  the  will.  This  principle  is  sustained 
by  Beach  on  Contracts  (section  917),  in  which  the  author  says: 
**  An  agreement  to  make  a  disposition  of  property  by  will  may  be 
enforced  by  requiring  those  to  whom  the  property  descended  or 
was  devised  to  convey  in  accordance  with  the  terms  of  the  agree* 
ment"  In  the  case  of  Colby  v.  Colby  (81  Hun,  221,  30  N.  Y. 
Supp.  677),  the  court  says :  "There  was  a  legal  binding  contract 
alleged  in  the  complaint,  made  upon  a  good  and  sufficient  con- 
sideration, which  the  plaintiff  fully  and  faithfully  performed  on  her 
]»art  The  deceased  failed  to  perform  on  his  part  He  failed  to  vest 
her  with  the  title  to  the  property  in  question,  and,  in  consequence  of 
such  failure  on  the  part  of  the  deceased,  the  title  to  the  house  and 
lot  descended  to  the  defendants,  who  are  his  heirs  at  law.  The  re- 
lief to  which  the  plaintiff  is  entitled  is  a  conveyance  from  these  heirs 
of  the  title  to  the  premises,  in  fulfillment  of  the  contract  of  their  an- 
cestor. While  an  agreement  to  make  a  certain  disposition  of  prop, 
erty  by  a  last  will  is  one  which,  strictly  speaking,  is  not  capable  of  a 
specific  execution,  yet  it  has  been  held  to  be  within  the  jurisdiction 
of  a  court  of  equity  to  do  what  is  equivalent  to  a  specific  perform- 
ance of  such  an  agreement,  by  requiring  those  upon  whom  the  legal 
title  has  descended  to  convey  the  property  in  accordance  with  its 
terms.  (8  Para  Cont  405.)  And  the  court  will  not  allow  thin  post 
mortem  remedy  to  be  defeated  by  any  devise  inconsistent  with  this 
agreement"  The  reason  of  this  rule  is  because,  under  the  allega- 
tions of  the  complaint,  the  plaintiff,  to  whom,  by  the  terms  of  the 
contract,  the  testator  agreed  to  devise  and  bequeath  one-half  of  his 
estate,  became  the  equitable  owner  of  such  portion ;  and^  as  equity 
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considers  that  as  doDe  which  shoald  have  been  done,  the  court  will 
enforce  specific  performance  of  the  contract,  by  adjudging  the 
legal  title  to  be  in  the  equitable  owner  thereof.  A  judgment  en- 
forcing specific  performance  of  the  contract  would  have  relati<»n 
back  to  the  time  when  the  contract  was  entered  into,  and  would 
have  priority  of  rank  over  the  will,  which  could  not  have  the  ef- 
fect of  passing  the  legal  title,  until  the  testator^s  death.  The 
court  enforces  specific  performance  of  an  agreement  by  whicli  a 
party  contracts  to  dispose  of  his  properly  by  will,  upon  the  same 
princi[)les  as  when  he  contracts  to  convey  the  title  by  deed.  The 
rifj^ht  of  the  parties  under  such  a  contract  are  set  forth  in  1  Pom. 
Eq.  Jur.  (§§  105,  368).  The  circuit  judge  was  notin  error  in  re- 
fusing to  sustain  the  demurrer  on  the  ground  that  the  court  was 
without  jurisdiction,  in  the  exercise  of  its  equitable  powers.  The 
additional  grounds  upon  which  the  respondent  gave  notice  that  it 
would  ask  this  court  to  sustain  the  order  of  the  Circuit  Court  can- 
not be  sustained. 

We  next  proceed  to  a  consideration  of  the  second  question. 
The  allegations  of  the  complaint  are  to  the  effect  that  the  executor 
has  delivered  to  the  respondent  all  the  property  of  tiie  testator, 
and  that  the  respondent  is  in  the  exclusive  possession  thereof. 
Tiiese  allegjitions  show  that  the  executor  no  longer  has  any  inter- 
est in  the  said  estate,  and  therefore  is  not  a  necessary  party.  This 
principle  is  sustained  by  the  case  of  Vernon  v.  Valk  (2  Hill 
[S.  C],  257),  in  which  the  court  uses  this  language:  "If  this  were 
an  action  at  law,  then  against  the  heir  and  devisee,  it  would  be 
no  objection  that  the  executrix  was  not  joined,  or  that  she  h:u\ 
asset**,  or  that  no  remedy  had  been  pursued  against  her;  but  ihe 
heir  or  devisee  had  an  equity,  if  there  were  assets  sufficient  to  sat- 
isfy the  debt  in  the  hand  of  the  executor,  to  be  reimbursed  out  (»f 
those  assets.  When,  therefore,  it  was  necessary  for  the  creditor 
to  come  into  equity  (and  suits  against  the  heir  or  devisee  seem  to 
have  been  more  common  in  equity  than  in  law),  it  was  requisite 
that  the  executor  should  be  made  a  party ;  not  on  the  principle 
contended  for  in  this  case,  that  the  executor  is  the  only  legal  rep- 
resentative of  the  testator,  nnd  the  only  proper  person  to  defend 
an  action  which  shall  aflfect  his  estate,  but  on  the  familiar  equity 
rule  of  preventing  circuity  of  action  by  making  all  persons  inter- 
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ested  parties,  so  that  complete  justice  may  be  done  at  once.  Now, 
the  court  of  equity  in  all  cases  delights  to  do  justice,  and  not  by 
halves,  as  'first  to  decree  the  heir  to  perform  this  covenant,  and 
then  to  put  the  heir  upon  another  bill  against  the  executor  to  re- 
imburse nimself  out  of  the  personal  assets,  which,  for  aught  that 
appears  to  the  contrary,  may  be  more  than  sufficient  to  answer  the 
covenant,  and,  where  the  executor  and  heir  are  both  brought 
before  the  court,  complete  justice  may  be  done  by  decreeing  the 
executor  to  perform  this  covenant  so  far  as  the  personal  assets  will 
extend,  the  rest  to  be  made  good  by  the  heir  out  of  the  real 
assets."  {Knight  v.  Knight^  8  P.  Wms.  833.)  The  question  in 
that  case  was  whether  the  executor  could  be  made  a  party.  If  it 
was  shown  by  the  bill,  however,  that  there  were  no  assets  in  the 
hands  of  the  executor,  or  that  he  had  been  called  to  account,  and 
the  remedy  against  hini  was  exhausted,  the  reason  would  cease, 
and  it  would  be  unnecessary  to  make  him  a  party.  If  there  were 
an  executor  or  administrator  in  this  state  having  assets,  it  would 
be  necessary  to  make  him  a  party,  on  the  ground  that  he  is  the 
only  legal  representative  to  defend  the  estate,  but  on  the  equity 
principle  mentioned.  The  bill,  however,  shows  that  there  are  no 
executor  or  administrator  and  no  personal  assets  in  the  state.  Of 
courae,  no  such  party  could  be  mada  It  shows  that  all  the  per- 
sonal assets  went  into  the  hands  of  the  executrix,  Peggy  Africana 
Ehrich,  and  iier  executors  are  made  parties.  If  there  has  never 
been  any  proceeding  whatever  against  the  executrix  or  her  repre- 
sentatives, here  are  all  the  parties  that  could  be  made.  There  is 
no  analogy  to  our  decided  cases  that  have  been  relied  on,  as  in 
Trescoi  V.  Trescot  (1  M'Cord  Eq.  417) ;  that,  before  a  legacy  or 
distributive  share  can  be  pursued  by  creditors  in  the  hands  of  the 
legatee  or  distributee,  the  executor  must  be  used  to  insolvency. 
Such  creditors  never  had  any  direct  right  of  action  against  the 
legatee  or  distributee,  and  their  entire  equity  as  against  them  is 
founded  on  the  executor's  insolvency.  The  exceptions  raising 
tiie  second  question  are  sustained. 

The  next  question  for  consideration  is  as  to  the  necessity  of 
making  the  heirs  at  law  parties  to  the  action.  The  respondent  re- 
lies upon  section  2080,  Rev.  St,  to  show  this  necessity.  That 
section  is  as  follows  :**  Where  anv  persons  have,  bv  bonds  or 
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other  specialties,  bound  themselves  and  their  heirs,  and  have  after- 
wards died  seized  in  fee  simple  of  and  in  lands,  tenements,  and 
hereditaments,  or,  having  power  or  authority  to  dispose  of  or 
charge  the  same  by  their  wills  and  testaments,  have,  to  the  de- 
frauding of  their  creditors,  by  their  last  wills  or  testaments,  de- 
vised tlie  same,  or  disposed  thereof  in  such  manner  that  such 
creditors  have  lost  their  said  debts,  every  such  creditor  shall  and 
may  have  and  maintain  his  action  upon  his  said  bonds  and  spe- 
cialties against  the  heir  and  heirs  at  law  of  such  obligor  and  obli- 
gors and  such  devisee  and  devisees  jointly."  This  is  not  an  action 
brought  by  the  plaintiff  as  a  creditor,  claiming  the  protection  of 
said  section,  but  to  have  the  legal  title  adjudged  to  be  in  her  to 
that  portion  of  the  testator's  estate  of  which  the  allegations  of  the 
complaint  show  she  is  now  the  equitable  owner.  The  foregoing 
section,  therefore,  has  no  application.  At  common  law  the  heir 
was  not  liable  for  the  debts  of  the  ancestor  except  by  bonds 
and  specialties,  wherein  there  was  a  stipulation  binding  the 
heirs,  and  then  only  to  the  extent  of  lands  descended,  bat 
the  devisee  was  not  liable  even  to  the  extent  of  lands  devised. 
{Smith  V  Grant,  16  S.  C.  186.)  By  the  statute  of  8  &  4  W. 
&  M.,  devises  were  declared  to  be  null  and  void  as  against 
creditors  by  bonds  and  other  specialties  wherein  the  debtor 
bound  himself  and  his  heira  By  this  statute,  the  creditor 
was  also  able  to  maintain  his  action  upon  such  indebtedness 
against  the  heirs  at  law  and  devisees  jointly,  so  as  to  prevent  a 
multiplicity  of  suits.  This  statute  was  made  of  force  in  this  state. 
(2  Sl  at  Large,  588.)  In  1782  the  statute  of  5  Geo.  II,  ch.  7,  was 
passed,  by  which  lands  were  made  assets  for  the  payment  of  debts. 
By  this  statute  it  is  provided  that  lands  shall  be  liable  to  and 
chargeable  with  all  just  debts,  of  what  nature  or  kind  soever,  and 
shall  be  assets  for  the  satisfaction  tliereof,  as  real  estate  is  liable 
for  bonds  or  other  specialties.  The  statute  of  8  &  4  W.  &  M. 
makes  a  devisee  liable  "in  the  same  manner  as  the  heir  at  law/» 
etc.  Section  2053,  Rev.  St.,  is  as  follows :  "  The  judges  of  probate 
of  the  several  counties  in  this  state  shall  have  power,  if  the  per- 
sonal estate  of  any  intestate,  testator  or  testatrix,  in  the  hands  ot 
tlie  administrators  or  executors,  or  if  the  assets  set  apart  by  a  last 
will  and  testament,  be  insufHcient  to  pay  the  debts  of  the  deceased 
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to  pay  over  to  the  administrators  or  executors  of  such  estate  the 
whole  or  so  much  of  the  proceeds  of  the  sale  of  the  real  estate  of 
the  deceased  sold  by  them,  the  said  judges,  as  will  pay  the  out- 
standing debts  of  the  deceased ;  and  the  administrators  or  execu- 
tors receiving  the  same  shall  be  chargeable  therewith  as  with  other 
assets  which  have  come  into  their  possession  in  the  regular  course 
of  administrriiOn.'*  Even  if  the  complaint  herein  could  be  con- 
strued as  seitinr;  forth  a  cause  of  action  by  the  plaintiff  as  a  credi- 
tor, whether  by  bond,  specially  or  otherwise,  the  provisions  of  this 
section  show  tbau  it  is  not  necessary  to  join  both  the  heir  at  law 
and  the  devisee.  The  word  "or"  is  used,  which  indicates'  that 
only  the  person  was  to  be  made  a  party  who  claimed  the  lands  by 
descent  or  devise.  It  is  true  this  section  provides  that  proceed- 
ings iherjunder  may  be  instituted  in  the  Probate  Court,  but,  as  the 
Court  of  Common  Pleas  would  have  concurrent  jurisdiction  in 
such  cases,  the  provisions  of  said  section  are  also  applicable  to  the 
Court  of  Common  Pleaa  {Jordan  v.  Mbses^  10  &  C.  48L)  The 
exceptions  raisinn;  the  third  question  are  also  sustained.  It  is  the 
judgment  of  this  court  that  the  order  of  the  Circuit  Court  be  re- 
versed. 

NOTB.— AGREEMENTS  TO  MAKE  A  WILL. 

It  is  quite  ger.erally  admitted  that  a  testator  may,  for  a  valuable  coDsidera* 
tioD.  renounce  his  absolute  right  to  dispose  of  his  estate  at  pleasure,  and  bind 
himself  by  an  enforceable  agreement  to  dispose  of  his  property  in  a  particular 
way.  Courts  of  equity  are  swift  to  assume  juris  Mction  over  cases  of  lliis 
character,  and  where  the  agreement  is  clearly  established,  and  the  considera- 
tion reasonably  adequate,  a  specific  performance  will  be  decreed,  notwith- 
standing the  fact  that  the  testator  has  left  a  will  perfect  in  all  it^  parts,  but 
which  is  violative  of  the  agreement.  CJohnson  v.  Hubbell.  10  N.  J.  Eq.  832  ; 
Wright  V.  Tinsley,  80  Mo.  889  ;  Taylor  v.  Mitchell,  87  Pa.  St.  518 ;  Pnrsell  v. 
Stryker,  41  N.  Y.  480  ;  Green  v.  Broyles,  3  Humph.  [Tenn.]  167 ;  Schumakcr 
V.  Schmidt,  44  Ala.  545;  Caviness  v.  Rushton.  101  Ind.  500  ;  Rivers  v.  Riv 
ers,  8  Desans.  Eq.  190  ;  Ex  parte  Day,  1  Brndf.  [N.  Y.]  476 ;  Gf^ld  v.  Mans- 
field,  103  Mass.  408  ;  Anding  v.  Davis,  38  Miss.  574.)  It  is  hardly  neces&iry 
to  ad  1  that  an  agreement  to  make  a  will  which  reposes  upon  some  illegal  or 
immoral  consideration  cannot  be  enforced  in  equity  as  against  the  Iieirs. 
(Drennan  v.  Douglas,  102  111.  341.  See  also  1  Story.  Eq.  Jur.  fl2tb  ed.]  sec. 
785  ;  Parsons,  on  Cont.  [7th  ed.]  sec.  406 ;  Waterman,  on  Sp.  Per.  sec.  41.) 

Mr.  Parsons,  after  recognizing  the  validity  and  binding  force  of  such  aeree- 
ments,  and  their  incapability  of  literal  specific  performance,  observes,  in  his 
Vol.  11—78 
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work  on  Contracts,  that  it  has,  nevertheless  "been  held  to  he  within  the  Juris- 
diction of  equity  to  do  what  is  equivalent  to  a  specific  performance  of  such  an 
agreement  by  requiring  those  upon  whom  the  legal  title  lias  descended  to  con- 
vey the  property  in  accordance  with  its  terms."  "  And/'  he  adds,  **  the  court 
will  not  allow  tliis  post  mortem  remedy  to  be  defeated  by  any  devise  or  con- 
veyance in  the  lifetime  inconsistent  with  the  agreement." 

lu  Waterman  on  Specific  Performance,  sec.  41,  it  is  said,  generally  :  **A  per- 
son may  make  a  valid  agreement  binding  himself  to  dispose  of  his  property  in 
a  particular  way  by  last  will  and  testament,  and  a  court  of  equity  will  enforce 
such  an  agreement  by  comiielling  the  heir  at  law  to  convey  the  property  in  ac- 
cordance with  the  terms  of  the  oontract ;  but  such  a  contract,  especially  when 
it  is  attempted  to  be  cstjiblished  by  parol,  is  re.f^ardcd  with  suspicion,  and  not 
sustained,  except  upon  the  strongest  evidence  that  it  was  founded  upon  a  valu- 
able consideration,  and  deliberately  entered  into  by  the  decedent." 

This  principle  does  noi  einbrucc  ciises  where  survices  are  rendered,  or  other 
valuable  consideration  parted  with,  in  mere  expectation  of  a  legacy,  and 
in  reliance  only  on  the  testator's  generiMty.  But  there  must  be  a  contract,  ex- 
press or  implied,  stipulating  fr>r  an  agreed  compensation  by  way  of  legacy  or 
devise.     (Martin  v.  Wright,  15  Wend.  460.) 

The  principle  upon  which  courts  of  equi'y  undertake  to  enforce  the  execu- 
tion of  such  agreements  is  rcfersiblc  t  >  its  jurisdiction  over  the  subject  of  speci- 
fic performance.  It  is  not  claimed,  of  course,  that  any  court  has  the  power  to 
compel  a  person  to  execute  a  last  will  and  testament  carrying  out  his  agree- 
ment to  bequeath  a  legacy,  for  this  can  l)e  done  only  in  the  lifetime  of  the  tes- 
tator, and  no  breach  of  the  agreement  can  be  assumed  as  long  as  he  lives. 
And  after  his  death  ho  is  no  longer  capable  of  doing  the  thing  agreed  by  him 
to  be  done. 

But  the  theory  on  which  the  courts  proceed  is  to  construe  such  an  agree- 
ment, unless  void  under  the  statute  of  frauds,  or  for  other  reason,  to  bind  the 
property  of  the  testator  or  intestate  so  far  as  to  fasten  a  trust  on  it  in  favor  of 
the  promisee  and  to  enforce  such  trust  against  the  heirs  and  personal  represent- 
atives of  the  deceased,  or  others  holding  under  them  charged  with  notire  of 
the  trust.  It  is  in  the  nature  of  a  covenant  to  stand  seized  to  the  use  of  tlie 
promisee,  us  if  the  promisor  had  agreed  to  retain  a  life  estate  in  the  property, 
with  remainder  to  the  promisee  in  the  event  the  promisor  owns  it  at  the  time 
of  his  death,  but  with  full  power  on  the  part  of  the  promisor  to  make  any 
6ema  yief6  disposition  of  it  during  his  life  to  another,  otherwise  than  by  will. 
The  power  to  make  such  a  will  having  been  renounced,  the  attempt  to  exer- 
cise it  is  deemed  a  fraud  on  the  rights  of  the  promisee  under  the  contract,  thus 
bringing  into  exercise  another  ground  of  equity  jurisdiction.  As  said  by  Lord 
Camden,  in  Dufoor  v.  Perran  (quoted  by  Hargrave  in  his  Judicial  Arguments,, 
vol.  2,  p.  310).  tliere  is  no  difference  between  one's  promising  to  make  a  will 
in  such  a  form,  and  making  such  will  with  a  promise  not  to  revoke  ft.  The 
courts  do  not  set  aside  the  will  in  such  cases,  but  the  executor,  heir  or  devisee 
is  made  a  trustee  to  perform  the  contract.  (Rice's  Am.  Prob.  Law  and  Prac- 
tice. 117.) 

There  is  authority  for  the  position  that  while  a  man  may  ordinarily  by  will 
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dispose  of  his  estate,  either  in  whole  or  in  part,  at  his  pleasure,  nay,  even  at 
his  caprice,  yet  he  may  also  bind  himself  to  dispose  of  it  in  a  certain  way  or  to 
certain  parties,  and  in  failiug  to  do  so,  his  agreement  may  be  enforced  against 
his  legal  representatives.  This  proposition  is  sustained  by  the  following  cases 
cited  from  our  own  reports:  (Izard  v.  Mlddleton,  1  DeSaus.  116;  Orimke  v. 
Ex'rs of  Qrimke,  id.  866;  Rivers  v.  Ex'rs of  Rivers,  8  id.  190;  Gary  v.  Exrs 
of  James,  4  id.  185;  Cabome  y  Godfrey,  8  id.  614.) 

It  is  true,  however,  in  all  the  cases,  in  view  of  the  fact  that  a  will  is  the  free, 
voluntary,  and  uninfluenced  expression  of  a  testator  as  to  the  disposition  of  his 
property,  which  in  fact  he  may  make  or  not  as  he  chooses,  and  when  made 
revocable  if  he  desires;  that  for  one  to  be  bound  to  dispose  of  his  property  in  a 
certain  way  by  will,  the  agreement  or  contract  requiring  him  to  do  so  must  be 
established  by  the  most  satisfactory  proof  and  after  the  strictest  and  most 
thorough  examination  of  all  circumstances  attending  it;  or,  as  was  said  by 
Chancellor  DbSaussubb  in  Rivers  v.  Ex'rs  of  Rivers  (supra):  **  To  be  sure,  the 
court  would  be  more  strict  in  examining  into  the  nature  and  circumstances  of 
such  agreements  than  any  others,  and  would  require  very  satisfactory  proof  of 
the  fairness  and  justness  of  the  transaction.'' 

The  above  proposition  being  conceded,  we  arc  led  next  to  the  inquiry:  What 
is  an  agreement,  and  under  what  circumstances  does  it  become  binding  on  the 
parties  ?  Agreements  may  be  divided  into  two  classes,  distinguished  by  the 
mode  in  which  they  are  made.  1.  The  ordinary  agreement,  where  an  inten- 
tional offer  is  made  on  the  one  side  founded  upon  a  sufficient  consideration,  and 
an  intentional  acceptance  on  the  other,  resulting  in  the  meeting  of  minds  upon 
the  same  terms.  2.  **  Where  it  is  created  by  representations  made  by  one  party 
and  acts  done  by  the  other  upon  the  faith  of  such  representations.  When  an 
absolute,  unconditional  representation  of  something  to  be  done  in  the  future  is 
made  by  one  person  in  order  to  accomplish  a  particular  purpose,  and  the  person 
to  whom  it  is  made,  relying  upon  it,  does  the  acts  by  which  the  Intended  result 
is  obtained  and  purix)8e  accomplished,  a  contract  is  thereby  concluded  between 
the  parties."    (8  Pom.  Eq.  Jur.  sec.  1244.) 

The  first  is  a  contract  at  law  and  the  second  a  contract  in  equity,  and  a  dis- 
position of  property  by  will  may  be  made  the  subject  matter  of  either  as  well 
as  any  other  subject  matter.  The  following  proposition  we  think  is  a  correct 
result  from  all  the  cases  on  this  subject,  %,  «.,  "  That  to  make  a  will  in  a  par 
ticular  way,  on  proper  consideration,  is  as  much  a  subject  of  contract  as  any 
other,  and  he  who  makes  a  contract  on  this  subject  is  as  much  bound  thereby 
as  he  would  be  by  any  other  agreement  on  any  other  subject" 
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McGowAN  VS.  Bailey  et  al 

[Supieme  Coart  of  Pennsylvania,  Jan.  4,  1897;  179  Pa.  St.  470,  86  Atl.  Rep. 

835.] 

Tenants  in  common — Custom  and  usage — Adverse  posses- 

SION. 

1.  Unless  there  has  been  a  severance  of  the  inheritance,  one  tenant  in  common 

cannot  treat  his  cotenants  as  trespassers  merely  because  they  have  actively 
managed  the  common  estate,  and  have  received  the  whole  of  the  rents  or 
proceeds. 

2.  The  law  of  custom  and  usage  may- be  resorted  to,  in  a  proper  cose,  for  the 

purpose  of  determining  respective  rights,  and  it  is  proper  to  show  a  custom 
among  coal  operators  to  pay  for  'Mump"  coal  only,  and  not  for  the 
"  slack." 
8.  A  tenant  in  common  will  be  held  liable  for  interest  when  it  appears  that 
he  has  retained,  for  an  unconscionable  time,  the  proceeds  derived  from  a 
lease  of  the  common  property,  and  this,  although  no  demand  has  been  made 
upon  him  for  an  accounting  by  his  cotenants. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a  term  held  in  and  for  the  county  of  Allegheny. 

Joseph  Forsythe  and  J,  S.  &  B.  O.  Ferguson^  for  appellant 
•7.  McF.  Carpenter^  for  appellees. 

Dean,  J. — On  August  12,  1868,  John  McGowan,  of  Mifflin 
township,  Allegheny  county,  died  intestate,  leaving  a  widow,  this 
plaintiff,  and  thirteen  children.  At  his  death  he  was  the  owner 
of,  and  resided  with  his  family  on,  a  farm  of  about  sixty-six 
acres,  more  than  half  of  which  was  underlaid  with  coal.  After 
his  death,  the  widow  continued  to  live  on  the  farm  down  to  the 
commencement  of  this  suit  The  other  children  conveyed  their 
inte^est^<  to  their  three  brothers,  James,  John,  and  William,  who 
by  deed  of  August  3,  1868,  with  clause  of  general  warranty,  con- 
veyed by  metes  and  bounds  all  the  coal  under  forty  acres  to  John 
O'Neil,  and  his  title  became  vested  in  these  defendants  by  deed 
October  26,  1880.  At  the  date  of  John  McGowan's  death, 
there  were  two  opened  coal  banks  on  the  farm.  In  July,  1884, 
these  defendants  entered,  put  up  valuable  improvements,  com- 
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xnenced  mining  and  removing  the  coal,  and  continued  their  opera- 
tions down  to  the  commencement  of  this  suit  On  October  20, 
1893,  the  willow  filed  her  bill  against  defendants,  averring  she 
was  entitled  to  her  statutory  dower  of  one- third  of  the  rents  and 
profits  of  the  coal,  and  praying  an  account.  Defendants,  by  an- 
swer, denied  her  right  of  dower  in  the  coal,  and  averred  she  had 
received  her  dower  and  support  from  the  surface  of  the  farm ; 
further,  that  she  knew  of  the  conveyance  by  her  sons,  and  defend- 
ants' mining  operations,  yet,  prior  to  the  suit,  had  made  no  de- 
mand for  dower,  nr)r  had  she  offered  to  contribute  any  part  of 
the  expenses  of  mining.  They  further  set  up  the  plea  of  the 
statute  of  limitations.  There  were  several  pleas,  partaking  of 
the  nature  of  demurrers,  such  as  want  of  jurisdiction,  nonjoinder 
of  children  of  John  McGowan,  and  nonjoinder  of  warrantors 
of  title,  which  were  properly  overruled,  and  James  F.  Robb  was 
appointed  master  to  first  determine  from  the  facts  and  law 
whether  plaintiff  was  entitled  to  an  account  He  reported  she 
was,  and  a  decree  to  that  effect  was  made  by  the  court  below. 
Mr.  Robb  becoming  ill,  John  D.  Shafer  was  appointed  in  his 
stead,  and  he  proceeded  with  the  hearing,  and  stated  an  account 
showing  a  balance  due  plaintiff  of  $4,900,  with  interest  from  date 
bill  was  filed.  Both  parties  filed  exceptions,  which  were  over- 
ruled by  the  court,  and  the  report  confirmed,  and  from  that  de- 
cree we  have  this  appeal  by  plaintiff.  All  of  appellant's  assign- 
ments of  error  bear  upon  two  points,  viz.,  the  master's  findings  of 
fact  as  to  quantity  of  coal  mined,  and  his  conclusion  as  to  the  basis 
of  computation.  Both,  it  is  argued,  are  not  warranted  by  the  evi- 
dence or  the  law.  The  master's  finding  of  quantity  mined  was 
as  follows:  Area  mined,  '65  acres;  quantity  per  acre,  105,000 
bushels;  number  of  bushels  lump  coal  mined,  8,675,000;  slack 
coal  mined,  40,000  bushels  per  acre;  total  slack,  1,400,000  bushela 
The  defendants  having  other  banks  on  adjoining  land  from  which 
they  were  mining  coal,  it  was  impossible  for  the  master  to  ascertain 
the  exact  output  from  this  land  by  inspection  of  shipping  or  sales 
books;  but  the  cubic  feet  mined  show  with  proximate  accuracy 
the  quantity,  and  that  method  was  adopted.  The  plaintiff  claimed 
she  was  a  tenant  in  dower,  and  was  deforced  of  her  dower  by 
defendants ;  ttierefore,  they  must  account  as  trespassers. 
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It  is  not  worth  while  to  discuss  the  precise  nature  of  the  wid- 
ow's interest  in  this  farm,  of  which  her  husband  died  seized,  and 
of  which  there  had  been  neither  appraisement  nor  partition,  and 
give  to  it  a  name  capable  of  a  strict  legal  definition.  The  act  of 
assembly  of  1838  declares :  "  Where  such  intestate  shall  leave  a 
widow  and  issue,  the  widow  shall  be  entitled  to  one-third  part  of 
the  real  estate  for  the  term  of  her  life."  While  it  remains  in  this 
situation,  no  matter  what  the  estate  may  be  called  after  appraise- 
ment or  partition,  it  is  a  freehold  estate  in  the  land  ;  and  this  she 
enjoys  in  common  with  the  cliildren  of  her  husband,  whose  inter- 
est is  the  remaining  two-thirds.  There  is  no  hostility  in  the 
estates  which  gives  the  right  of  enjoyment  to  either  to  the 
exclusion  of  the  other.  The  land  descending  from  a  common 
source,  the  intestate  husband  and  father,  the  statute  declares  the 
quantum  of  the  estate,  and  plainly  intends  it  shall  be  enjoyed  ac- 
cording to  their  respective  interests;  and,  unless  there  be  actual 
deforcement,  the  turning  out  or  exclusion  of  her  who  is  in  lawful 
possession,  all  she  is  entitled  to  is  an  account  from  the  children. 
Unless  there  be  a  severance  of  the  inheritance,  she  cannot  treat 
her  cotenants  as  trespassers,  merely  because  they  have  actively 
managed  the  common  estate,  and  have  received  the  whole  of  the 
rents  or  proceeds  These  defendants,  being  the  grantees  of  the 
children,  took  precisely  their  place  as  cotenants  with  the  mother  ; 
and,  the  evidence  shows  clearly,  all  parties  so  understood  it.  The 
mining  proceeded  without  a  word  of  objection  on  her  part,  until 
nearly  all  the  coal  was  mined  out  She  did  not  then  proceed 
against  them  as  trespassers,  but  filed  this  bill  for  an  account  of 
her  statutory  thirds  of  the  rents,  issues  and  profits,  of  which  her 
cotenants  had  received  the  whola  The  bill,  evidently,  from  the 
averments  and  prayer,  was  framed  under  the  act  of  April  25, 
1850,  which  provides  "that  in  all  cases  in  which  any  coal  or  iron 
ore,  mines  or  minerals  have  been  or  shall  be  held  by  two  or 
more  persons  as  tenants  in  common,  and  coal,  iron  ore,  or  other 
mineral,  has  been  or  shall  be  taken  from  the  same  by  any  one 
or  more  of  said  tenants  respectively,  it  shall  be  lawful  for  any 
one  of  said  tenants  in  common  to  apply  by  bill  or  petition  in 
equity  to  the  Court  of  Common  Pleas  of  the  county  in  which 
the  lands  lie,   praying  that  an   account  may  be  decreed   and 
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•taken  of  all  coal,  iron  ore,  or  other  mineral,  taken  bj 
said  tenants  respectively;  and  said  court  shall  thereupon 
proceed  upon  such  bill  or  petition  agreeably  to  the  course 
of  a  Court  of  Chancery,  and  shall  have  full  power  to  make  all 
orders  *  *  *  that  may  appertain  to  justice  and  equity  in  the 
premises;  and  may  cause  to  be  ascertained,  the  quantity  and  value 
of  the  coal,  iron  ore,  or  other  mineral  so  taken  respectively  by  the 
respective  parties,  and  the  sum,  that  may  be  justly  and  equitably 
due  by,  from  and  to  them  respectively,  according  to  the  respective 
portions  and  interests  to  which  they  may  be  respectively  entitled 
in  the  lands."  Here  both  parties  had  an  interest  in  the  land,  the 
defendants  being  one  of  the  tenants  in  common ;  and,  as  is  said  by 
Sharswood,  J  ,  in  Ooletnans  Appeal  (62  Pa.  Sl  252):  **  A  tenant 
in  common  exercises  his  undoubted  right  to  take  the  common 
property,  and  he  has  no  other  means  of  obtaining  his  own  just 
share  than  by  taking  at  the  same  time  the  shares  of  his  compan- 
ions. The  value  of  the  ore  in  place  is,  therefore,  the  only  just 
basis  of  account."  But  as,  in  the  case  before  him,  no  evidence 
had  been  given  as  to  the  value  of  the  ore  in  place,  the.  finding  of 
the^  master  was  that  the  value  of  the  ore  at  the  miners  mouth,  after 
deducting  the  expenses  of  patting  it  there,  was  an  equitable  basis 
on  which  to  state  the  account 

The  master  in  this  case  determined  that  plaintiff  was  entitled  to 
one-third  the  value  of  the  coal  in  place,  and  in  this  conclusion  we 
concur.  He  further  found  that  value  was  forty  cents  per  one 
hundred  bushels.  The  evidence  before  him  justified  the  finding. 
He  adopted  as  the  quantity  mined  the  number  of  bushels  of  lump 
coal,  making  no  allowance  for  slack  coal.  He  bases  this  finding 
on  the  evidence  that  what  is  universally  understood  in  that  coal 
region  or  neighborhood  by  "  bank  leave,"  or  "coal  leave,"  is  lump 
coal  only ;  that  the  slack,  being  worth  but  little,  is  never  accounted 
for  by  the  operator,  nor  payment  exacted  for  it  by  the  owner;  that 
it  is  considered  a  by  product,  and  goes  with  the  lump  coal  sold. 
While  we  do  not'  adopt  this  conclusion  as  a  rule  applicable  to  all 
cases  of  account  between  cotenants  of  coal  mines,  we  think  no  in- 
justice was  done  by  invoking  it  in  this  case.  For  years  plaintiff 
asked  no  account,  nor  made  demand  for  her  share.  It  is  a  fair 
presumption  she  did  not  intend  to  exact  more  than  was  paid  by 
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Other  owners  of  coal  in  that  region.     If  she  intended  to  make  an 
unusual  demand,  she  should  have  asserted  it  sooner. 

As  to  defendant's  plea  of  the  statute  of  limitations,  it  cannot 
prevail.  True,  the  three  sons  conveyed  to  O'Neil,  the  predecessors 
of  defendants  in  title,  the  coal,  without  reservation  of  their  mother  s 
estate,  in  1868,  and  the  deed  was  put  of  record ;  but  that  was  no 
assertion  of  a  right  hostile  to  her  of  which  she  was  bound  to  take 
notice  As  long  as  her  possession  was  undisturbed,  the  paper  title, 
even  of  record,  did  not  impair  her  right,  while  the  same  possession, 
being  in  the  direct  line  of  their  title,  was  notice  to  defendants  that, 
as  to  her  third,  her  claim  was  unequivocal  and  unabated.  It  w&s  not 
until  July,  1884,  that  defendants  entered  upon  the  land  and  com- 
menced mining  the  coaL  Being  in  the  undisturbed  possession,  no 
right  of  action  could  accrue  until  her  cotenants'  liability  to  ac- 
count for  her  share  of  the  coal  began.  By  reason  of  their  relation 
in  estate  to  her,  they  had  a  right  to  mine  and  receive  the  money 
for  all  the  coal,  including  her  third.  This  was,  therefore,  not  an 
act  hostile  to  or  in  denial  of  ber  right  As  to  her  third,  they 
were  merely  trustees  for  her,  and,  long  before  lapse  of  time 
raised  a  presumption  of  payment,  she  made  a  legal  demand  for  an 
accounting.  It  has  been  lield  over  and  over  again,  since  In  Be 
Dillebaugh:8  Estate  (4  Watts,  177),  that  the  ''  statute  of  limitations 
in  such  cases  is  out  of  the  question'' ;  that  the  heir  is  a  trustee  as 
to  her  thirds ;  that  an  alienee  of  the  land  is  in  no  better  situation 
than  the  heir;  and  that  even  the  taking  of  a  recognizance  or  other 
security  on  the  land  in  proceedings  in  partition  to  protect  her 
interest  is  merely  a  collateral  security  for  her  statutory  estate. 

We  are  of  the  opinion  the  master's  conclusion  that  plaintiff  was 
entitled  to  one-third  of  forty  cents  on  every  one  hundred  bushels 
of  lump  coal  removed,  or  $4,900,  was  correct;  but  we  do  not  con- 
cur in  his  finding  that  she  was  entitled  to  interest  only  from  the 
commencement  of  the  suit  or  filing  of  the  bill  The  master  gives 
no  reason,  except  that  she  made  no  demand,  for  striking  oS  the 
interest,  which  is  always  computed  on  the  balance  due  on  an  ac- 
counting from  the  date  it  ought  to  have  been  paid.  She  was  no 
more  bound  to  demand  than  they  were  to  tender  payment  They 
received  the  money  of  the  common  property,  and,  as  to  the  third 
of  the  value  of  the  coal  in  place,  were  her  baili&.     The  mean 
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time,  foand  by  the  master,  during  which  defendants  had  plaintiff  a 
money,  was  from  July  1,  1890.  This  was  an  unjast  detention, 
nearly  three  years  longer  than  the  master  allowed,  and  from  that 
date  they  should  pay  interest.  Therefore  the  decree  is  affirmed^ 
with  the  modification  that  interest  on  the  $1,900,  amount  due^ 
shall  be  paid  from  July  1,  1890,  to  date  of  this  decree. 


Note.  -**  CUSTOM  AND  USAGR 

To  permit  usage  to  govern  and  modify  the  law  in  relation  to  the  dealings  of 
the  parties  as  outlined  in  the  principal  case,  it  must  be  unifonn,  certain,  and 
sufficiently  notorious  to  warrant  the  legal  presumption  that  the  parties  made 
their  contract  with  reference  to  the  usage,  and  not  according  to  the  genenil  and 
established  law  applicable  to  the  case. 

The  evidence  for  such  purpose  should  be  very  strong  and  conclusive  to 
authorize  the  usage  to  regulate  and  control  the  contract  between  the  parties  in 
derogation  of  the  established  law. 

The  testimony  advanced  in  all  instances  must  be  definite  as  to  the  character 
of  the  usage  in  question,  and  sufficient  to  show  that  it  was  a  general  and  noto- 
rious usage,  without  which  it  would  not  furnish  the  criterion  by  which  to 
determine  and  adjudicate  the  relative  rights  of  the  parties,  in  conflict  with  the 
general  law  upon  the  subject.  (Citizen's  Band  v.  Qrafflin,  81  Md.  507,  1  Am. 
Rep.  66.) 

A  custom  or  usage  in  law  is  something  which  exists  in  general  repute.  It 
is  so  prevalent  that  everyone  is  supposed  to  know  its  existence,  and  is  pre- 
sumed to  act  and  contract  with  reference  to  it.  (Duling  v.  Philadelphia.  W. 
&  B.  R.  Co.,  5  Cent.  Rpp.  670,  66  Md.l20.) 

To  establish  the  validity  of  a  custom,  the  usage  must  have  existed  so  long  aa 
to  become  generally  known,  and  it  must  be  clearly  and  distinctly  proved.  The 
concurrent  testimony  of  a  large  number  of  witnesses  increases  the  probability 
of  its  being  generally  known.  This  is  illustrated  in  the  case  of  a  custom 
which  authonzes  the  captain  of  a  steamboat  to  insure  it  for  the  benefit  of  the 
owner,  without  his  express  direction.  (Adams  v.  Pittsburgh  Ins.  Co.,  95  Pa. 
855,  856.) 

This  term  has  been  defined  as  "  that  length  of  usage  which  has  become  law^ 
a  usage  which  has  acquired  the  force  of  law.  Often  used  synonymously  with 
usage."  (Walls  v.  Bailey.  49  N.  Y.  471,  Folgkr,  Ch.  J.;  Hursh  v.  North,  40 
Pa.  243  [1861];  Bishop,  Cont.  sec.  444.) 

It  is  law  or  rule  wliich  is  not  written,  and  which  men  have  used  for  a  long 
time,  supporting  themselves  by  it  in  the  things  and  reasons  with  respect  to 
which  they  have  exercised  it.  (Strother  v.  Lucas,  87  U.  8.  13  Pet.  446,  9  L« 
ed.  1151  [1888].) 

Customs  are  classified  as  either  general  or  particular.     (General  customs  are 
such  as  prevail  throughout  a  country  and  ultimately  become  the  law  of  the 
country,  and  their  existence  is  to  be  determined  by  the  court.    Particular  cua* 
Vol.  n— 74 
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toms  are  such  as  prevail  in  some  particular  locality.    (Bodfish  ▼.  Fox,  28  Me. 
90) 

Usage  is  a  matter  of  fact,  not  of  opiaion.  A  usage  of  trade  must  therefore 
be  proved  by  iustances,  and  cannot  be  supported  by  evidence  of  opinion 
merely.  (Cunningham  v.  Fonblanque,  6  Car.  &  P.  44;  Carey  v.  Meagher,  83 
Ala.  680;  Chesapeake  Bank  v.  Swain,  29  Md.  488.)  It  is  proved  by  witnesses 
testifying  to  its  ezistenoe  and  uniformity  from  their  knowledge  obtained  by 
observation  of  what  is  practiced  by  themselves  and  others  in  the  trade  to  which 
it  relates.  (Haskins  v.  Warren,  115  Mass.  614;  Mills  v.  Hallock,  2  Edw.  Ch. 
652,  6  L.  ed.  588.)  Evidence  of  a  temporary  custom,  of  which  the  party  to  be 
affected  has  no  knowledge,  is  cot  admissible  against  him.  (Wootters  v.  Eauff- 
man,  67  Tex.  498.)  An  isolated  instance  is  not  sufficient  to  prove  a  custom, 
nor  will  evidence  of  the  custom  of  one  person  be  sufficient  to  establish  a  gen- 
eral course  of  trade  (Burr  v.  Sickles.  17  Ark.  428;  Cope  v.  Dodd,  18  Pa.  88; 
see  also  Adams  v.  Otterback,  66  U.  S.  15  How.  539.  14  L.  ed.  805),  and  as  a 
general  rule  one  witness  is  not  sufficient  to  prove  a  custom.  (3issell  v.  Ryan, 
23  111.  666;  Halwerson  v.  Cole.  1  Speers.  L.  881 ;  Wood  v.  Hickok.  2  Wend. 
601.  .But  see  Partridge  v.  Forsyth,  29  Ala.  200.)  A  usage  may,  however,  be 
proved  by  parol,  whether  it  originates  in  a  public  written  law  or  not.  (Drake 
▼.  Hudson,  7  Harr.  &  J.  899;  Livingston  v.  Maryland  Ins.  Co.,  11  U.  6.  7 
Cranch,  606,  8  L.  ed.  421.) 

A  custom  is  not  binding  upon  a  person  unless  he  had  knowledge  of  it;  but 
where  it  is  very  general  and  ancient  and  well  known  there  is  frequently  a  pre- 
sumption of  law  that  he  had  knowledge  of  it.  (Walsh  v.  Mississippi  Valley 
Transp.  Co.,  52  Mo.  484;  Ober  v.  Carson,  62  id.  209;  Loud  v.  Hall,  106  Mass. 
404;  Porter  v.  Hills.  114  id.  106;  Sutton  v.  Tatham,  10  Ad.  &  El.  27:  Pollock 
V.  Stables,  12  Q.  B.  765;  Foye  v.  Leighton,  22  N.  H.  71;  Saint  v.  Smith,  1 
Coldw.  51;  Walker  v.  Barron,  6  Minn.  508.) 

Where  the  usage  is  one  of  a  particular  trade  or  locality,  the  presumption 
that  parties  have  contracted  in  reference  to  it  may  be  rebutted  by  proof 
that  one  of  the  parties  was  ignorant  of  such  custom.  (Goodnow  v.  Parsons, 
86  Vt.  46;  Wadley  v.  Davis,  63  Barb.  500;  Walls  v.  Bailey,  49  N.  Y.  464,  10 
Am.  Rep.  407;  Hill  v.  Hibernialns.  Co.,  10  Hun,  26;  Sawtelle  v.  Drew,  122 
Mass.  228.) 

A  custom  or  usage  to  be  admissible  and  valid  must  be  certain,  reasonable 
and  sufficiently  ancient  to.afford  a  presumption  that  it  is  generally  known. 
(United  SUtes  v.  Buchanan,  49  U.  S.  8  How.  83,  10.2.  12  L.  ed.  997,  1004; 
Coxe  V.  Heisley,  19  Pa.  246;  Wilcocks  v.  Phillips,  1  Wall.  Jr.  47.) 

Where  the  custom  is  unreasonable,  the  courts  will  refuse  to  enforce  it. 
(Thomas  v.  Graves,  I  Mill  [3.  C],  310;  Hintonv.  Locke.  5  Hill.  487;  Hill  v. 
Portland  &  R.  R.  Co.,  55  Me.  438;  Dodd  v.  Farlow,  11  Allen.  426;  Strong  v. 
Grand  Trunk  R.  Co.,  15  Mich.  206;  Mussey  v.  Eagle  Bank,  9  Met.  806;  Sioever 
V.  Whitman,  6  Binn.  416;  Bolton  v.  Colder,  1  Watts,  860;  Miller  v.  Pendleton, 
8  Gray,  548;  Yates  v.  Pym,  6  Taunt.  446;  Bowen  v.  Stoddard.  10  Met.  876; 
Jordan  v.  Meredith,  3  Yeates,  818;  Coxe  v.  Heisley,  19  Pa.  243.) 

A  cuf»tom  or  usage  which  will  control  the  interpretation  of  a  contract  must  be 
one  which  is  of  such  general  acceptance  and  prevalence  in  a  community  that  all 
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contracts  are  presumed  to  have  been  made  with  the  knowledge  of,  and  with  refer* 
ence  to  such  custom  or  usage.  (Anson.  Cont.  244,  245;  Johnson  y.  Concord  R. 
Corp..  46  N.  H.  220.  221;  Foley  v.  Mason.  6  Md.  48.) 

It  has  been  held  that  the  proof  of  usage  in  trade  involves  questions  both  of 
law  and  of  fact.  It  is  a  question  of  law  what  is  sufficient  usage  to  bind  the 
parties;  that  is  to  say,  for  how  long  a  time,  at  what  places,  and  witli  what  de< 
gree  of  uniformity  it  must  have  been  observed.  Therefore,  whether  a  given 
state  of  facts  establishes  the  usRge  claimed  to  exist  is  a  question  for  the  court; 
whether  such  a  state  of  facts  has  been  proved  is  a  question  for  the  jury.  And 
if,  taking  all  the  evidence  to  be  true  that  is  relied  on  to  prove  it,  in  the  opinion 
of  the  court  it  is  not  sufficient  to  establish  the  usage  cx>ntended  for,  it  becomes 
their  duty  to  so  instruct  the  jury.    (Mears  v.  Waples,  4  Houst.  [Del.]  62  ) 

Evidence  of  a  custom  or  usage  of  trade  is  resorted  to  in  order  to  ascertain 
and  explain  the  meaning  and  intention  of  the  parties  to  the  contract,  on  the 
theory  that  they  knew  of  its  existence  and  contracted  with  reference  to  it.  It 
is  never  received  if  it  is  inconsistent  with  the  contract,  if  it  contradicts  or  varies 
directly  or  by  necessary  implication  express  stipulations,  if  it  would  subvert  a 
settled  rule  of  law,  or  if  there  is  no  contract  in  reality.  (Bliven  v.  New  Eng- 
land Screw  Co.,  64  U.  8.  23  How.  481.  16  L.  ed.  613  [1859];  Insurance  Com- 
panies V.  Wright,  68  U.  S.  1  Wall.  470472,  17  L.  ed.  508,  509  [1863];  Thomp. 
son  V.  Rigjrs,  72  U.  8.  6  Wall.  679,  18  L.  ed.  707  [1866] ;  Barnard  v.  Kellogg. 
77  U.  S.  10  Wall.  390,  19  L.  ed.  989  [1870];  Robinson  v.  United  States,  80  U. 
8.  13  Wall.  865,  20  L.  ed.  654  [1871];  Tilley  v.  Cook  County,  108  U.  8.  162,  26 
L.  ed.  877  [1880];  The  Dora  Matthews,  81  Fed.  Rep.  620  [1887].) 

Parol  evidence  of  custom  is  generally  admissible  to  enable  the  court  to  arrive 
at  the  real  meaning  of  the  parties,  where  customary  rights,  and  incidents,  uni- 
versally attaching  to  the  subject  matter  of  the  contract  in  the  place  in  which  it 
was  made,  are  impliedly  annexed  to  the  terms  of  the  contract.  (Bliven  v.  New 
England  Screw  Co..  64  U.  8.  23  How.  420, 16  L.  ed.  510;  Barnard  v.  Kellogg, 
77  U.  8.  10  Wall.  888,  19  L.  ed.  987;  Robinson  v.  United  States,  80  U.S.  13 
Wall.  R68.  20  L.  ed.  658.) 

Usage  may  be  established  by  the  testimony  of  a  single  witness  (Jones  v.  Hoey, 
128  Ma«s.  585);  and  when  a  custom  of  a  trade  is  established  it  is  binding, 
whether  it  was' in  the  minds  of  both  contracting  parties  or  not.  (Ocean  Steam- 
ship Co.  V.  McAlpin,  69  Ga.  437;  Wait,  Att.  and  Def.  516.) 

Knowledge  of  the  customs  by  the  party  sought  to  be  charged  must  be  shown, 
and  the  presumption  of  such  knowledge  may  be  rebutted.  (Stevens  v.  Reeves, 
9  Pick.  197;  Kirchner  v.  Venus,  5  Jur.  N.  8.  395;  Berkshire  Woolen  Co.  v. 
Proctor.  7  Cush.  429;  Fisher  v.  Sargent,  10  id.  250;  Wheeler  v.  Newbould. 
6  Duer,  29;  Caldwell  v.  Dawson,  4  Met.  [Ky.]  121;  Leonard  v.  Peoples,  30  Ga. 
61;  Clayton  v.  Greyson.  5  Ad.  &  El.  301.) 

The  English  rules  regulating  this  subject  have  found  their  best  expression 
In  Stephen's  Digest,  art.  6.  As  a  concise  and  accurate  statement  of  the  rule  it 
is  beyond  question  the  best  extant:  "  When  the  existence  of  any  custom  is  in 
question,  every  fact  is  deemed  to  be  relevant  which  shows  how,,  in  particular 
instances,  the  custom  was  understood  and  acted  upon  by  the  parties  then  inter- 
ested." 
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WiTHROW  VS.  De  Priest. 

[Supreme  Court  of  North  Carolina,  Dec.  15,  1896;  26  S.  E.  Rep.  110.] 

Right  of  administration — Removal  of  administrator. 

• 

1.  Under  the  provisions  of  the  North  Carolina  Code  regulating  the  issuance  of 

letters  of  administration,  preference  is  given  to  certain  persons  successively 
provided  they  assert  their  rights  to  administer  the  estate  within  the  time 
prescribed  by  law. 

2.  If  those  to  whom  the  preference  is  given  fail  to  act  within  six  months  after 

due  notice,  the  law  will  assume  their  renunciation  of  the  right. 

a 

Appeal  from  an  order  of  the  Superior  Court  en  tared  at  a  term 
held  in  and  for  the  county  of  Rutherford. 

Hon.  C.  W.  Brit  AN,  Presiding  Judge. 

M.  H.  Justice^  for  appellant 

Faircloth,  C.  J. — The  only  question  presented  is  the  right  of 
the  plaintiff  tahave  the  defendant  removed  from  the  administration 
of  his  intestate's  estate. 

Facts  found  by  the  clerk :  (1)  John  C.  Withrow  died  intestate, 
June  8,  1895,  leaving  the  plaintiff,  his  widow,  and  onechild,  only 
eight  years  of  age.  (2)  Within  thirty  days  from  said  death,  the 
plaintiff  filed  with  the  clerk  an  incomplete  application  for  letters 
of  administration,  but  did  not  offer  to  file  bond,  or  to  qualify,  at 
any  time.  (3)  That  on  December  5,  1895,  more  than  six  montlia 
after  said  death,  the  public  administrator  having  made  no  applica- 
tion (Code,  §  1894),  the  defendant,  at  the  instance  of  judgment 
creditors,  was  appointed  administrator,  and  filed  his  bond,  and  wna 
duly  qualified,  without  any  notice  or  citation  to  the  plaintiff. 
That  the  defendant  is  a  discreet  business  man  of  said  county. 

The  clerk  refused  to  remove  the  defendant,  and  his  honor  re- 
versed  the  ruling  and  remanded  the  cause,  and  directed  the  clerk 
to  revoke  the  defendant's  letters,  and  grant  letters  of  administra- 
tion to  the  plaintiff,  upon  complying  with  the  statute,  eta  De* 
fendant  appealed. 

The  plaintiff's  present  application  was  made  subsequent  to  De- 
cember  6, 1895.     The  subject  of  granting  letters  of  administration. 
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eta,  is  regulated  by  code  (ch.  S3).  Preference  is  given  to  ceituin 
persons  successively,  provided  they  assert  their  rights  witbin  the 
time  prescribed  by  law.  Public  policy  and  tlie  rights  of  distribu- 
tees and  creditors  require  that  the  estates  of  deceased  pei'sons  be 
settled  within  a  due  and  reasonable  time.  If  those  that  have  the 
preference  fail  to  act  within  six  months  (section  1894),  they  must 
be  taken  to  have  renounced  or  waived  tlieir  rights.  As  the  ques- 
tion has  been  fully  considered  and  decided  in  this  court,  we  need 
not  pursue  it  any  further.  {HUl  v.  Alspaugh^  72  N.  C.  402; 
Garrison  v.  Cox^  95  id.  353) 
Reversed. 


Logan  vs.  McCahan. 

[Supreme  Court  of  Iowa,  May  17,  1897;  71  N.  W.  Rep.  262.] 

Pinal  report  op  bxboutors— Money  due  estate — Waiver. 

1.  The  legal  effect  of  a  final  settlement  is  a  cessation  of  authority  to  further 

act  in  the  way  of  administrative  duties;  and  where  the  final  accounting  of 
coezecutors  is  approved  on  the  condition  that  one  of  the  executors  pay 
over  to  the  clerk  of  the  District  Court  a  certain  sum  of  money  which  is  in 
his  possession,  a  compliance  with  that  condition  completes  the  process  of 
final  accounting,  and  the  money  is  considered  to  be  in  tlie  custody  of  the 
court.  It  follows  that  there  is  no  warrant  on  the  part  of  the  clerk  for 
turning  over  the  moneys  so  in  his  possession  to  the  attorney  for  one  of  tlie 
executors,  and  by  so  doing  the  clerk  will  render  himself  liable  to  the 
proper  owners  of  the  fund. 

2.  A  party  who  has  duly  submitted  to  a  particular  method  of  adjudication  will 

not  be  heard  to  insist  in  the  Appellate  Court  that  the  court  below  had  no 
jurisdiction  to  try  the  case,  when  it  appears  that  a  jurisdictional  question 
was  not  presented. 
8.  Where  parties  submit  to  a  certain  method  of  adjudication,  the  question  of 
the  regularity  of  the  procedure  cannot  be  first  raised  in  the  Appellate 
Court. 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Monroe. 

Hon.  T.  M.  Fee,  Presiding  Judge.  • 
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Luke  Logan  and  John  Morrison  were  coexecutors  of  the  estate 
of  John  Logan,  deceased,  who  left  surviving  certain  minor  heirs. 
In  December,  1891,  the  executors  filed  their  joint  final  report, 
which  showed  tlie  separate  accountings  of  the  executors.  Such 
proceedings  were  had  thereon  that  December  8,  1894,  the  court 
found  that  there  were  in  the  hands  of  Joiin  Morrison  the  sum  of 
$864,  belonging  to  the  estate,  and  the  sum  of  $8.45  due  Luke 
Logan  from  the  estate,  and  on  that  day  the  court  entered  the  fol- 
lowing order:  "It  is  further  ordered  and  adjudged  that  the  final 
report  of  the  said  executoi*s  be  approved  upon  payment  of  $8.45  to 
Luke  Logan,  and  upon  the  condition  that  the  said  John  Morrison 
pay  over  to  the  clerk  of  the  District  Court  the  sum  of  $864,  the 
amount  of  the  sum  in  hLs  hands  asshown  by  said  repoi  t  It  is  further 
ordered  and  adjudged  by  the  court  that  Luke  Logan,  as  executor  <»f 
said  estate,  is  hereby  directed  and  empowered  to  proceed  against  the 
said  John  Morrison  for  the  collection  of  said  amount  Signed  in 
open  court  this  8d  day  of  December,  1894  W.  D.  Tisdale, 
Judge  2d  Jud.  Dist."  In  pursuance  of  the  order,  Luke  Logan,  on 
December  4,  1894,  commenced  a  suit  in  attachment  against  John 
Morrison  in  tlie  District  Court,  praying  judgment  for  the  amount 
On  the  5th  day  of  December,  1894,  John  Morrison  paid  the  $864^ 
with  the  costs  of  the  suit,  to  the  clerk  of  the  court,  and  the  clerk  gave 
to  Morrison  the  following  receipt:  "Received  Dec.  5th,  1894,  of  John 
Morrison,  defendant,  the  sum  of  three  hundred  sixty-fonr  dolhirs 
as  principal,  and  the  further  sum  of  nine  and  ninety  one-hundredtiis 
dollars  costs.  See  opposite  fee  bill.  Henry  McCahan,  Clerk." 
Morrison  &  McOrath  were  attorneys  for  Luke  Logan  in  the  suit 
commenced  against  John  Morrison.  On  the  same  day,  Ed.  Mor- 
rison, of  the  firm  of  Morrison  Sc  McGrath,  demanded  the  money  of 
the  clerk,  who  paid  it  to  him,  taking  a  receipt  therefor,  signed  by 
Morrison  Sc  McGrath.  The  money  was  never  paid  to  Logan.  Luke 
Logan  having  been  appointed  as  guardian  for  the  minor  heirs,  filed 
his  written  motion,  as  guardian,  reciting  the  fact  that  tt.e  money 
had  been  paid  to  the  clerk  by  John  Morrison,  as  ordered  by  the 
District  Court,  and  asked  the  couit  to  order  the  clerk  to  pay  over 
the  $864  to  him  as  guardian.  The  clerk,  as  defendant,  answered, 
reciting  the  facts,  including  the  proceedings  in  the  attachment 
suit;  that  the  cause  of  action  was  discharged  by  the   payment  of 
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said' money,  and  the  receipt  for  the  money  was  entered  in  the  ap- 
pearance docket  At  the  time  the  money  was  paid  in  by  John 
Morrison  the  clerk  wrote  on  the  order,  made  by  the  court  for  the 
payment  of  the  money  by  Morrison,  a  receipt  as  follows  :  "  86-t.OO. 
Received,  Dea  5, 1894,  of  John  Morrison,  three  hundred  and  sixty- 
four  dollars,  the  amount  in  his  hands  as  shown  by  his  report  as 
executor  of  John  Logan,  deceased,  pursuant  *to  the  foregoing 
order.  Henry  McCahan,  Clerk."  Some  evidence  was  taken,  but 
there  is  nothing  to  change  the  legal  inference  from  the  facta 
stated.  The  District  Court  denied  the  order  for  the  payment  of 
the  money,  and  the  plaintiff  appealed. 
Reversed. 

T.  B.  Perry,  for  appellant 

W.  A.  Nkhol^  for  appellee. 

Granger,  J. — 1.  It  should  be  stated  at  the  outset  that  no  one 
impugns  the  good  faith  of  the  clerk  in  paying  the  money  to  Ed. 
Morrison.  In  fact,  good  faith  is  conceded.  By  way  of  cautior^ 
many  facts  have  been  brought  into  the  record,  most  of  which  we 
have  omitted  from  our  statement,  that  are  unimportant  in  the  con- 
sideration of  the  case.  Much  importance  is  attached  to  tlie  fact  of 
the  attachment  suit,  and  that  Morrison  &  McGrath  were  attorneys 
therein  for  Luke  Logan.  It  is  the  claim  of  appellant  that  because 
of  the  order  of  the  court  that  the  money  should  be  paid  to  the  clerk, 
and  the  order  for  Luke  Logan  to  proceed  to  collect  it,  neither  Lo- 
gan nor  his  attorneys  had  any  right  to  receive  the  money  from 
Morrison,  nor,  after  it  was  paid  to  the  clerk,  to  take  it  from  him. 
On  the  other  hand,  appellee  contends  that  the  suit  was  one  for 
collection  of  the  money  by  Logan,  who  had  the  right  to  receive  it, 
and,  as  Morrison  &  McGrath  were  his  attorneys,  they  had  the 
same  right,  and  reliance  is  placed  on  subdivision  three  of  section 
two  hundred  and  thirteen  of  the  code.  The  section  is  as  to  the 
powers  of  attorneys,  and  the  third  subdivision  is  as  follows  :  "To 
receive  money  claimed  by  his  client  in  an  action  or  proceeding 
during  the  pendency  thereof,  or  afterwards,  unless  he  has  been 
previously  discharged  by  his  client,  and  upon  payment  thereof^ 
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and  not  otherwise,  to  discharge  the  claim  or  acknowledge  satisfac- 
tion of  the  judgment."  We  may  set  at  rest  some  of  the  conten- 
tion if  we  treat  the  case  as  if  Morrison  k  McGrath  had  the  same 
power  to  receive  the  money  as  had  Logan  himself  from  Morrison  ; 
and,  had  the  money  been  paid  by  Morrison  to  Logan  on  the  day 
it  was  paid  to  the  clerk,  we  have  no  doubt  that  it  would  have 
been  such  a  paynaent  as  would  have  relieved  Morrison  from  fur- 
ther payment  The  order  to  Logan  was  to  ^*  proceed  against  the 
said  Morrison  for  the  collection  of  said  amount."  We  construe 
that  to  authorize  Logan  to  collect  the  money  and  pay  it  to  the 
clerk.  We  think  the  provision  of  the  statute,  as  to  the  power  cf 
attorneys,  authorized  Logan's  attorneys  to  act  for  him  in  so  doing, 
and  with  like  effectw  There  is  no  room  for  doubt  that,  in  any 
event,  the  money  must  be  paid  to  the  clerk,  under  the  orders  of 
the  court  Nothing  in  the  order  to  Logan  to  proceed  to  collect 
the  money  changed  the  effect  of  the  prior  order  as  to  where  the 
money  was  to  be  placed.  When  placed  there,  the  accounts  of 
both  executors  were  closed,  and,  by  operation  of  law,  their  future 
report  stood  approved.  Thereafter  neither  had  authority  to  j)ro- 
ceed  as  executor,  except  by  order  of  the  court  The  legal  infer- 
ence of  a  final  settlement  is  a  cessation  of  authority  to  further  act 
in  the  way  of  administrative  dutiea  Had  the  money  been  paid 
to  the  clerk  by  Morrison  upon  the  order  of  the  court  being  made 
therefor,  without  any  order  to  Logan  to  collect  it,  we  think  no  one 
would  claim  that,  with  the  final  reports  of  the  executors  thus  ap- 
proved, either  Logan  or  Morrison  would  have  had  any  authority 
to  withdraw  it,  nor  do  we  think  that,  under  that  state  of  facts,  the 
clerk  would  have  permitted  it  It  is,  then,  simply  a  question  of 
how  the  attachment  suit  affects  the  situation.  That  does  not 
seem  to  us  a  difficult  question.  Tlie  object  of  the  order  for  Logan 
to  collect,  and  of  the  suit  in  pursuance  of  it,  was  to  bring  the 
money  to  the  clerk  When  the  money  was  in  the  hands  of 
the  clerk,  whether  placed  there  by  Morrison  or  by  Logan, 
the  order  of  the  court  was  satisfied.  The  taking  of  the  money 
from  the  clerk  was  in  violation,  rather  than  in  pursuance,  of  the 
orders  of  the  court  As  soon  as  the  money  was  paid,  the  authority 
of  Logan  and  of  his  attorneys  ceased.  The  taking  of  the  money 
from  the  clerk  was  taking  it  from  the  place  where  Logan  and  his 
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attorneys  were  required  U»  place  it,  if  they  bad  it.  The  power 
given  to  attorneys  by  section  213  of  the  code  is  to  enable  them  to 
take  and  place  money  where  it  belongs,  and  not  to  remove  it 
therefrom.  We  attach  importance  to  the  fact  that  Morrison  him- 
sell  paid  the  money  into  court,  taking  the  receipt  of  the  clerk 
therefor,  indorsed  on  the  order  of  the  court  for  its  payment,  and 
that  Morrison  intended  the  money  to  be  applied  in  final  settle- 
ment of  the  estate ;  and  the  clerk,  in  making  the  indorsement, 
must  have  known  the  purpose  of  the  payment  Much  importance 
is  attached  to  the  fact  that  Logan  was,  by  the  order  of  the  court 
in  making  the  collection,  an  executor  It  is  true  he  was,  but  it 
was  as  to  money  for  which  he  was  not  liable.  His  accounts  had 
been  settled.  This  was  money  held  by  Morrison  for  which  Logan, 
as  executor,  was  not  liable.  (Code,  §  2478.)  After  the  money 
was  in  the  hands  of  the  clerk,  Logan,  as  executor,  had  no  more 
right  to  remove  it  than  had  Morrison,  who  was  also  executor. 
The  case  in  this  respect  is  plain.  It  is  further  to  be  said  that  if 
this  money  was  delivered  because  Logan  was  executor,  independ- 
ent of  his  duty  to  collect  it  under  order  of  the  court,  then  Morri* 
son  &  McGrath  were  not  his  attorneys,  and  Logan  never  received 
the  money  from  them,  and  is  not  bound  by  their  acta 

2.  The  point  is  made  that  the  court  had  no  jurisdiction  to  try 
the  case  in  such  a  summary  manner.  It  does  not  present  a  juris- 
dictional question.  Conceding  there  is  a  question  as  to  the 
proper  remedy,  the  defendant,  without  objection,  submitted  to  the 
method  of  adjudication  adopted,  and  the  question  of  the  regularity 
of  the  procedure  cannot  be  first  raised  in  this  court  We  think 
the  motion  for  the  order  should  have  been  sustained. 

Beversed. 
Vol.  11—74 
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In  Be  Smith's  Estate. 
Appeal  of  Stevenson. 

[Supreme  Court  of  Pennsylvftnia,   Jan.  4,  1897 ;  179  Pa.  St.  208,  96  AtL 

Itep.   228] 

Executors  and  administrators — Sale  of  LANDa 

1.  Before  the  final  settlement  of  an  executor's  account,  he  should  be  required 

to  state,  through  the  medium  of  a  satisfactory  written  account,  the  actual 
condition  of  the  estate  both  as  regards  its  realty  aud  personalty.  The 
court  will  then  have  before  it  the  information  necessary  to  make  a  final 
adjudication  of  the  premises. 

2.  If  the  executor  appears  to  have  acted  fairly  and  justly,  and  there  is  no  one 

before  the  court  complaining  of  his  actions,  either  as  heir,  devisee,  dis- 
tributee or  creditor,  the  court  will  not  render  a  decree  against  him,  even 
where  it  appears  that  he  has  settled  claims  with  outside  parties,  that  were 
partly  against  him  as  an  individual ,  and  partly  in  his  capacity  as  execu- 
tor. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a  term 
held  in  and  for  the  county  of  Washington. 

<7.    p.  Ewing^  for  appellant 

n,  M.  Dougan,  for  appellee. 

Mitchell,  J. — ^This  case  illustrates  very  forcibly  the  dangers 
of  short  cats  out  of  the  regalar  course  of  administration  of  estates^ 
which,  as  the  learned  judge  below  well  remarked,  "  not  infre- 
quently prove  mope  expensive  than  to  follow  the  procedure  estab- 
lished by  law.  "  He  was  clearly  right  in  getting  the  estate  back  to 
the  orderly  and  regular  course  of  administration,  and  therefore  in 
refusing  to  rescind  the  confirmation  of  the  sala  But  the  decree 
was  made  unduly  burdensome  to  the  appellant  by  insistence  on 
the  formal  terms  of  sale,  and  failure  to  recognize  fully  the 
agreement  between  appellant  and  the  executor  upon  the  basis  of 
which  the  former  made  the  purchase.  The  situation  was  anoma- 
lous. The  decedent  died  in  1892,  and  at  the  end  of  four 
years  the  estate  was  not  only  unsettled,  but  the  executor  did  not 
Beem  to  know — certainly  has  not  shown — what  its  real  condition 
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was.  On  the  contrary  his  management  exhibits  great  irregular- 
ity. He  has  intermeddled  with  the  real  estate,  and  collected 
rents,  eta,  from  it  for  which  he  has  not  accounted.  The  charge 
that  he  permitted  debts  of  the  estate  bearing  interest  to  run  on, 
while  available  assets  to  pay  them  remained,  without  effort  to 
collect  and  apply  them,  appears  to  be  backed  by  substantial  evi- 
dence ;  and  his  apparent  settlement  with  Scott,  the  purchaser  of 
the  seventy-three-acre  farm,  as  shown  in  the  memorandum  of 
May  15,  1895  (called  '*  Exhibit  C ''),  allows  Scott  interest  on  his 
half  of  the  mortgage,  but  charges  him  no  interest  on  the  unpaid 
purchase  money.  All  these  matters  may  be  susceptible  of  full 
and  satisfactory  explanation,  but  it  should  be  given  as  the  first 
step  towards  the  proper  extrication  of  the  estate  out  of  its  present 
disorderly  condition.  Prior  to  the  sale  in  August,  1895,  the  ap- 
pellant had  become  interested  in  the  estate  by  purchase  of  the 
shares  of  the  heirs,  and  in  order  to  hasten  the  relief  of  the  land 
from  the  decedent's  debts,  which  were  a  charge  upon  it,  he  had 
paid  some  of  them  himself,  and  had  made  a  partial  settlement 
with  the  executor,  as  shown  by  the  memorandum  of  May  8,  1895 
(Exhibit  B).  In  this  situation  of  affairs  the  sale  of  the  home 
farm  came  on  to  be  made,  and  on  July  80,  1895,  appellant  and 
the  executor  entered  into  an  agreement  which  is  the  substantial 
basis  on  which  this  controversy  turna  By  it,  if  appellant  should 
become  the  purchaser,  the  accounts  assigned  to  him  by  the  ex- 
ecutor in  the  memorandum  of  May  8,  1895,  "as  well  as  the  ac- 
counts against  said  estate  heretofore  paid  by  said  Stevenson,  shall 
be  deducted  from  the  amount  of  purchase  money,"  eta  The 
learned  judge  below  was  of  opinion  that  this  was  a  private 
arrangement  between  the  executor  and  the  purchaser,  which  the 
court  could  not  recognize  after  the  confirmation  of  the  sale  upon 
its  expressed  terms,  and  also  that  the  rents  or  other  moneys  col- 
lected by  the  executor  from  the  real  estate  could  not  be  consid- 
ered in  this  proceeding.  In  the  r^ular  and  orderly  course  of 
administration,  he  would,  undoubtedly,  be  right ;  but  this  pro- 
ceeding was  not  in  the  regular  and  orderly  course.  Appellant,  as 
assignee  of  the  heirs,  had  a  claim  against  the  executor  for  rents, 
etc  ;  and  he  was  also  a  creditor  of  the  estate,  by  subrogation  to 
the  claims  against  it  which  he  had  paid.     If  the  executor  had 
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settled  with  appellant  before  the  sale,  there  could  be  no  question 
of  his  right  to  do  so,  although  the  claims  were  partly  against  him 
as  an  individual,  and  partly  in  his  capacity  as  executor.  But  the 
parties  chose  to  postpone  the  settlement  until  after  the  sale,  and 
then  to  settle  the  balance  on  whichever  side  it  should  appear.  If 
fairly  and  honestly  done,  there  was  nothing  unlawful  in  this;  and 
it  does  not  appear  that  any  one  is  injured  by  it  It  is  not  shown 
that  there  are  any  debts  of  the  estate,  except,  possibly,  a  balance 
on  the  mortgage,  which  will  be  referred  to  later ;  nor  that,  if 
there  are  any  such  debts,  the  executor  has  not  funds  in  his  hands 
to  pay  them.  There  is  no  one  before  the  court  complaining 
either  as  heir,  devisee,  distributee,  or  creditor.  So  far  as  appears, 
the  only  matters  to  be  adjusted  are  the  items  of  the  account  be« 
tween  the  executor  and  the  appellant  in  his  threefold  relation  of 
assignee  of  the  heirs,  creditor  of  the  estate  and  the  purchaser  at 
the  sala  The  executor  mingled  all  these  items  in  the  agreement 
of  July  80,  1895,  and  on  the  basis  of  that  agreement  appellant 
became  the  purchaser.  Equity  requires  that  as  a  first  step,  be- 
fore any  payment  is  demanded  from  him,  it  should  be  shown  tiiat 
there  is  a  balance  on  that  account  against  him.  The  executor 
should  be  required  to  state  a  full  account  of  all  his  dealings  with 
the  estate,  real  and  personal,  and  of  all  outstanding  debts,  eta 
The  court  will  then  have  before  it  the  information  necessarv  to 
make  a  final  settlement  of  the  whole  matter. 

One  matter  left  in  especially  unsatisfactory  shape  is  the  mort* 
gage  to  the  New  York  Mutual  Life  Insurance  Company.  Scott 
claims  to  be  the  owner  by  assignment  of  one  half,  and  the  execu- 
tor and  his  brother  owners  of  the  other  half ;  but  the  assignment 
has  not  been  put  on  record,  nor,  so  far  as  appears,  has  it  ever 
been  produced  on  call  and  on  proper  occasion.  This  appears  not 
only  from  the  testimony  of  appellant,  but  also  of  Mr.  McOracken, 
who  represented  parties  willing  to  make  a  loan  on  the  property  if 
the  title  could  be  relieved  from  the  lien  of  this  mortgage.  It  is 
the  duty  of  the  executor,  before  calling  on  the  appellant  for  pay- 
ment of  the  purchase  money,  to  clear  up  the  apparent  mystery 
surrounding  this  mortgage.  Appellant  claims  that  the  present 
owners  are  estopped  by  their  declaration  at  the  sale  that  the  mort- 
gage  was  paid  and  would  be  satisfied,  though  we  have  not  found 
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any  adequate  explanation,  if  this  was  so,  why  appellant  agreed  to 
recognize  the  mortgage  as  an  existing  incumbrance  in  the  memo- 
randum of  May  16,  1895.  But  in  any  case  the  executor  owes  the 
appellant,  as  purchaser  of  the  pmperty,  the  duty  of  having  the 
mortgage  satisfied  if  paid,  or,  if  not,  of  having  the  assignments 
put  of  record,  and  the  balance  due  definitely  ascertained.  So 
much  of  the  decree  as  refuses  to  rescind  the  confirmation  of  the 
sale  is  affirmed ;  but  the  rest  of  the  decree  is  reversed,  and  it  is 
ordered  that  no  payment  be  required  from  appellant,  until  it  shall 
appear  by  the  executor's  account,  made  up  in  accordance  with 
this  opinion,  that  a  balance  is  due  by  appellant ;  costs  of  this  ap- 
peal to  be  paid  by  the  executor,  appellee,  but  without  prejudice 
to  his  right  to  be  repaid  out  of  the  moneys  of  the  estate,  if  upon 
final  hearing  and  decree  such  repayment  shall  appear  to  be  just 
and  equitable,  

NoTB.— EXTENT  OF  AN  EXECUTOR'S  LIABILITY. 

Executor  aetingr  in  grood  faith  treated  with  indulgence.— A  trustee,  as 
a  general  rule,  is  not  held  responsible  for  any  losses  occurring  in  the  nutnage- 
ment  of  the  trust  property*,  so  long  as  he  acted  in  good  faith  in  the  exercise  of 
a  fair  discretion,  and  in  the  same  manner  as  he  would  ordinarily  do  in  regard 
to  his  own  property.  '(2  Story's  Eq.  154,  sec.  1272.)  It  has  also  been  held  that 
each  of  several  tm^tees  is  not  bound  to  take  upon  himself  the  conduct  of  every 
part  of  the  trust,  and  that  where,  according  to  the  reasonable  necessities  of 
business,  trust  funds  came  into  the  hands  of  one  trustee  and  a  loss  happened 
from  the  default  of  such  trustee,  the  others  were  not  liable,  though  for  the  sake 
of  conformity  they  joined  in  the  execution  of  a  receipt  or  conveyance  or  other 
disposition  of  the  trust  estate.  But  this  exemption  from  liability  exists  only 
when  it  is  made  to  appear  that  the  default  of  one  occurred  In  spite  of  the  exer- 
cise of  the  requisite  care  and  diligence  by  those  who  seek  immunity.  The 
moment  the  want  of  care  and  diligence  is  shown,  which  contributed  to  the  loss, 
the  case  is  taken  out  of  the  general  rule  and  the  liability  attaches.  It  is  the  same 
in  the  case  of  executors.  That  in  such  a  case  executors  are  liable,  has,  been 
held  in  Clarke  v.  Clarke  (8  Paige,  153);  Adair  v.  Brimmer  (74  N.  Y.  566); 
Craft,  as  executor,  etc.,  v.  William  (28  Hun,  102). 

And  that  trustees  are  liable  has  also  been  repeatedly  affirmed.  Thus,  in 
Townley  v.  Sherbourne  (Bridg.  35),  Lord  Keeper  Coventry,  under  the  advice 
of  the  associate  judges,  after  deciding  that  a  trustee  was  not  liable  for  rents 
which  had  properly  come  into  the  hands  of  a  cotrustee,  and  had  not  been  paid 
over,  said:  "But  if,  upon  proofs  or  circumstances,  the  court  should  be  satis 
fled  that  there  had  been  any  dolus  mains,  or  any  evil  practice,  fraud  or  evil  i  nl 
tent  In  him  that  permitted  his  companion  to  receive  the  whole  profits,  he  should 
be  charged,  though  he  received  nothing.** 
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In  Thompson  v.  Brown  (4  Johns.  Ch.  619),  Chancellor  Kent  holds  that  ex- 
ecutors and  administrators,  acting  in  good  faith,  and  without  willful  default  or 
fraud,  will  not  be  responsible  for  the  loss  which  may  arise.  (See  Schultz  v.  Pal- 
mer, 11  Wend.  861;  Ruggles  v.  Sherman.  14  Johns,  446.)  In  discussing  the 
question  of  a  devcutcmt  by  an  executor,  Williams  on  Executors  lays  down  the 
rule  that  an  executor  is  not  guilty  of  a  devaUamt  provided  he  exercised  fair 
and  reasonable  discretion  on  the  subject.  (See  Barn.  &  Aid.  860;  Wms.  on 
Exrs.  1689  [6th  ed].) 

In  Whitney  v.  Peddicord  (68  Bl.  249),  Chief  Justice  Lawrence,  in  discu«sing 
a  kindred  queotion.  says:  '*  When  they  have  acted  with  reasonable  diligence, 
and  honest  desire  to  do  their  duty  faithfully,  a  mere  error  of  Judgment,  in  what 
was  fairly  a  matter  of  judgment  or  opinion,  could  not  make  them  liable,  merely 
because  subsequent  events  have  shown  that  they  did  not  pursue  the  wisest 
course;  but,  on  the  other  hand,  they  must  be  held  to  that  degree  of  diligence 
which  men  ordinarily  use  in  the  management  of  their  own  affairs,  and  if. 
through  lack  of  that,  the  interests  of  the  trust  estate  are  damnified,  they  must 
make  good  the  loss." 

"  If.  on  the  other  hand,  he  invests  without  the  sanction  of  the  court,  his 
liability  is  similar  to  that  of  a  trustee.  In  some  states  there  is  a  statutory 
rule  stating  what  investments  may  be  made  of  trust  funds.  In  other  slates, 
the  rule  is  that  if  the  investment  is  made  in  good  faith  and  with  sound  dis- 
cretion at  the  time  of  the  investment,  the  trustee  is  not  liable  for  loss,  for 
an  executor  or  trustee  does  not  guarantee  the  security  of  investments,  but  is 
protected  if  he  acts  as  an  ordinarily  prudent  man  would  act  in  the  cisise  of  his 
own  estate.  In  New  Jersey  the  investment  may  be  on  mortgage,  at  the  hi.G:h- 
pst  rate  of  interest  procurable,  or  in  the  United  States  or  New  Jersey  state 
bonds;  but  not  in  municipal  bonds  or  bank  stock,  nor  personal  security. 
In  Maryland,  it  has  been  held  that  the  statute  which  gives  the  Probate  Court, 
power  to  authorize  an  investment  by  an  executor  or  administrator  in  bank 
stock  or  other  good  security,  furnishes  an  analogical  protection  for  an  executor 
who  has,  in  good  faith,  invested  in  such  stock  without  the  protection  of  an 
order  of  the  court.  In  New  Jersey,  a  statute  provides  that  an  executor  may 
continue  the  Investments  of  his  testator  without  liability  for  loss,  if  he  does  so 
in  good  faith  and  in  the  exercise  of  a  sound  discretion."  (Croswell  on  Exrs. 
and  Admrs.  sec.  441.) 

"  Every  trustee  must  be  presumed  by  the  court  before  whom  his  account  is 
taken  to  use  in  his  own  concerns  such  diligence  as  is  commonly  used  by  all 
prudent  men.  The  diligence  of  a  provident  man.  therefore,  is  the  measure  of 
a  trustee's  duty."  The  same  rule  is  stated  in  Willis  on  Trustees,  125.  It  was 
said  by  Chancellor  Kent,  in  the  case  of  Smith  v.  Smith  (4  Johns.  Ch.  284), 
after  quoting  the  English  authorities,  holding  that  an  executor  must  not  rest  on 
pereonal  security:  "Personal  security  is  always  more  or  less  precarious;  par- 
ticularly when  the  credit  is  given  for  a  considerable  length  of  time,  or  when 
the  borrower,  or  his  surety,  is  engaged  in  mercantile  or  other  hazardous  pur- 
suits. *  ♦  *  I  have  no  doubt  that  it  is  a  wise  and  excellent  general  rule 
that  a  trustee  loaning  money  must  require  adequate  real  security,  or  resort  to 
the  public  funds."    In  the  case  of  Thompson  v.  Brown  (4  Johns.  Ch.  628),  tho 
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•chaocellor  quotes  with  approval  the  opinion  of  Lord  HARDWiCKsin  Enigbt  v. 
Lord  Plymouth  (8  Atk.  4<k)i,  in  which  it  was  held  that  a  receiver,  who  had  de- 
posited money  with  a  banker,  uf  good  credit,  who  afterwards  failed,  as  the 
receiver  was  not  chargeable  with  any  willful  default  or  fraud,  was  not  respon- 
sible for  the  loss.  The  views  of  the  chancellor  as  to  the  exact  rule  to  be  adopted 
in  fixing  the  responsibility  of  trustees  are  not  very  definitely  expressed.  In 
Massachusetts  the  courts  require  of  a  trustee  only  that  he  shall  exercise  such 
sound  discretion  as  a  prudent  man  would  be  expected  to  use  in  his  individual 
investments,  having  regard  to  the  safety  of  the  fund.  Investments  in  stock  of 
insurance,  banking  and  railroad  corporations  have  been  allowed.  (Bowker  v. 
Pierce,  180  Mass.  262;  Brown  v.  French,  125  id.  410;  Harvard  College  v. 
Amory,  9  Pick.  446.)  The  same  latitude  is  allowed  by  the  courts  of  New 
Hampshire  and  Vermont.  (French  v.  Currier.  47  N.  H.  88;  Barney  v.  Parsons, 
54  Vt.  623.)  In  many  of  the  southern  states  the  snme  rule  is  observed,  and 
even  legislative  enactments  have  been  adopted  authorizing  trustees  to  invest 
upon  personal  securities.  The  courts  in  Pennsylvania  and  New  Jersey  incline 
to  look  with  disfavor  upon  investments  in  stock  corporations,  approving  only 
real  estate  mortgages  and  government  securities.  (Hal«%ted  v.  Meeker's  Exrs., 
18  N.  J.  Eq.  186;  Ihmsen*s  Appeal,  48  Pa.  St.  48 1.)  The  Supreme  Court  of 
the  United  States,  in  the  case  of  Lamar  v.  Micou  (112  U.  S.  452),  says:  "The 
general  rule  is  everywhere  recognized  that  a  guardian  or  trustee,  when  invest- 
ing property  in  his  hands,  is  bound  to  act  honestly  and  faithfully,  and  to  exer- 
cise a  sound  discretion,  such  as  men  of  ordinary  prudence  and  intelligence  use 
in  their  own  affairs."  In  England  it  has  been  held  by  the  Court  of  Chancery 
that  a  trustee  who  lends  money  upon  personal  promise  of  repayment,  without 
security,  does  so  at  his  own  risk.  In  regard  to  the  liability  of  trustees  for 
money  deposited  in  a  bank,  it  has  been  decided  in  England  that  personal  rep- 
resentatives are  not,  in  the  absence  of  all  want  of  due  care  and  watchfulness,  to 
be  held  responsible  for  the  loss  of  money  belonging  to  an  estate  which  is  depos- 
ited in  a  bank  of  good  repute,  and  in  the  official  name  of  such  representatives. 
(Swinfen  v.  Swinfen,  29  Beav.  211.)  But  an  administrator  will  be  held  liable 
if  he  keeps  money  in  a  bank  an  unreasonable  lengtb  of  time,  or  where  it  is  liis 
duty  to  invest  the  fund  in  safe  securities  (Moyle  v.  Moyle,  2  Russ.  &  M.  710; 
Johnson  v.  Newton,  11  Hare,  169);  or  to  pay  it  over  to  newly  appointed  trus- 
tees, or  to  pay  it  into  court;  or  if,  having  no  occasion  to  keep  a  balance  on  hand 
for  the  purpose  of  the  trust,  he  lends  the  money  to  the  bank  on  interest  upon 
personal  security,  not  sanctioned  by  the  court.  (Darke  v.  Marlyn,  1  Buav. 
525.)  In  the  state  of  California  it  has  been  held  that  a  guardian  is  not  respon- 
sible for  the  loss  of  funds  occurring  by  reason  of  his  depositing  them  for  safe 
keeping  in  a  bank,  except  when  it  was  known  that  such  bank  was  unsafe. 
(Minor's  Estate,  Myr.  Pr.  [Cal.]  280.)  The  same  case  holds  that  if  a  guardian 
loans  trust  funds  imprudently  and  without  security,  he  must  make  good  the 
loss.  The  New  York  Court  of  Appeals  decided,  in  the  case  of  People  ex  rel. 
Nash  V.  Faulkner  (107  N.  Y.  477),  that  a  surrogate,  into  whose  hands  surplus 
moneys  arising  on  foreclosure  sale  of  land  belonging  to  an  intpstate's  estate  was 
paid,  and  by  whom  it  was  deposited  in  good  faith  with  a  private  banker  in  jcfood 
standing  and  credit,  pending  proceedings  to  determine  the  rights  of  claimants 
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thereto,  was  not  liable  for  loss  arising  from  the  failure  of  the  banker;  that  he 
is  only  responsible  for  good  faith  and  reasonable  diligence.  The  court  says: 
**  The  surrogate  was  not  a  public  officer  appointed  to  receive  or  disburse  public 
money;  *  *  *  he  was  to  hold  the  same  for  distribution.  ♦  ♦  *  There 
is  nothing  in  the  statute  which  makes  him  an  absolute  debtor  for  it."  The 
court  also  says:  "  If  he  had  been  a  trustee,  and  had  deposited  his  money  in  good 
faith,  without  any  negligence  on  his  part,  in  this  bank,  its  loss  by  the  failure  of 
the  banker  would  have  been  a  good  defense  *  *  *  It  is  conceded  that  if 
the  administrators  had  deposited  the  money  of  their  estate  in  this  bank  in  good 
faith  and  without  negligence,  they  would  not  have  been  responsible  for  its 
loss."    (2  Wms.  on  Exrs.  [5th  Am.  ed.]  164;  3  Redf.  on  Wills,  S94.) 

Rale  as  to  preservation  and  care  of  trnst  property.—"  In  regard  to  the 
preservation  and  care  of  trust  property,"  says  Story  in  his  Commentaries  on 
Equity  Jurisprudence,  "  it  has  been  said,  tliat  a  trustee  is  to  keep  it  as  he  keeps 
his  own.  And.  therefore,  if  he  is  robbed  of  money  belonging  to  his  cestui  que 
trust,  without  his  own  default  or  negligence,  he  will  not  be  chargeable.  *  *  • 
The  rule  in  all  cases  of  this  sort  is.  that  when  a  trustee  acts  by  other  hands, 
either  from  necessity  or  conformably  to  the  common  usage  of  mankind,  he  is 
not  to  be  made  answerable  for  losses."  (2  Story's  Eq.  Jur.  sec.  1260;  Perry 
on  Trusts,  sees.  404,  441;  Lewin  on  Trusts  [6th  Lond.  ed.],  224,  260;  Litchfield 
V.  White.  7  N.  Y.  438.) 

Investments  carefully  and  judiciously  made  are  not,  as  a  rule,  to  be  disturbed. 
As  was  said  by  the  court  in  Harvard  College  v.  Amory  (9  Pick.  461):  *'  All  that 
can  be  required  of  a  trustee  to  invest  is,  that  he  shall  conduct  himself  faithfully 
and  exercise  a  sound  discretion,  lie  is  to  observe  how  men  of  prudence,  dis- 
cretion and  intelligence  manage  their  own  affairs,  not  in  regard  to  speculation, 
but  in  regard  to  the  permanent  disposition  of  their  funds,  considering  the 
probable  income  as  well  as  the  probable  safety  of  the  capital  to  be  invested.** 

The  very  recent  case  of  New  England  Trust  Co.  v.  Eaton  (140  Mass.  532). 
reaffirms  the  doctrine  of  the  foregoing  case,  holding  that  "  the  investment  of 
trust  property  should  be  made  with  a  view  of  permanency,  and  not  in  a  spirit 
of  speculation." 

The  rule  "  that  no  investment  can  be  considered  safe,  or  can  be  approved  by 
a  Probate  Court  or  a  court  of  equity,  except  in  public  securities,  however  well 
supported  by  authorities,"  says  Cliief  Justice  Shaw,  "as  a  rule  well  established 
in  English  courts  of  equity,  is  wholly  inapplicable  and  untenable  in  this 
coimtry."    (Lovell  v.  Mlnot.  20  Pick.  116.) 

While  there  are  now  many  more  public  securities  than  those  which  existed 
when  this  remark  was  made,  investments  cannot  be  confined  to  them.  A  loan 
at  a  fixed  rate  of  interest,  even  if  secured  by  the  stock  of  a  manufacturing  or 
other  business  corporation  as  collateral  security,  if  proper  security  is  taken 
against  fiuctuations,  is  not  necessarily  injudicious.  (Browp  v.  French,  125 
Mass.  410;  s.  c,  28  Am.  Rep.  254.)  There  are  many  stocks  under  public 
supervision,  bonds  of  corporations  where  there  is  sufficient  capital  to  insure 
their  safety,  which,  with  bonds  of  municipalities,  loans  secured  by  mortgages, 
etc.,  constitute  proper  investments. 

It  may  be  admit terl  as  a  well-settled  general  principle  that  an  executor  Is 
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bound  by  directions  in  the  will  to  invest  money  on  interest,  to  pay  the  income 
as  directed,  and  generally  to  conform  to  the  directions  given  in  the  will.  Yet. 
when  there  is  found  to  be  a  deficiency  of  assets,  and  no  specific  provision  ia 
made  for  such  a  contingency,  it  will  be  seen  that  it  becomes  necessary  to  apply 
a  somewhat  different  rule  of  law;  for  every  clause  and  provision  in  a  will 
should  be  carried  into  effect  if  it  can  be  done  consistently  with  the  rules  of  law 
and  the  intention  of  the  testator.  And  the  decisions  to  which  our  attention  has 
been  called,  where  executors  have  been  held  strictly  by  the  directions  given  in 
the  will,  are  those  where  the  estate  has  been  amply  sufficient  to  meet  the 
different  legacies  mentioned.  They  cannot,  therefore,  be  applied  as  the  in- 
flexible rule  of  action  in  cases  where  there  is  a  deficiency  of  assets. 

Executors  are  not  gnarantors  of  their  InTestments.— An  executor  or 
trustee  is  not  a  guarantor  for  the  safety  of  the  securities  which  are  committed 
to  his  charge,  and  he  does  not  warrant  such  safety  under  any  and  all  circum- 
stances, and  against  all  contingencies,  accidents  or  misfortunes.  The  true  rule 
which  should  govern  his  conduct  is  that  he  is  bound  to  employ  such  prudence 
and  diligence  in  the  care  and  management  of  the  estate  or  property  as,  in  gen- 
eral, prudent  men  of  discretion  and  intelligence  employ  in  their  own  like 
affairs.  (King  v.  Talbot,  40  N.  Y.  76.)  While  this  rule  requires  an  executor 
or  trustee  to  avoid  all  extraordinary  risks  in  the  investment  of  the  moneys  of 
the  estate,  and  to  keep  the  same  safely,  it  does  not  demand  that  he  shaJl  be 
made  liable  for  contingencies  which,  under  ordinary  circumstances,  could  not 
have  been  anticipated.  (McCabe  v.  Fowler,  84  N.  Y.  314.)  Nor  are  they  liable 
for  loss  resulting  from  errors  of  judgment  made  in  the  discharge  of  their 
duties.  (Scott  v.  De  Peyster,  1  Bdw.  Ch  518;  Spering's  Appeal,  71  Pa.  St.  1 1 ; 
Miller  v.  Proctor,  20  Ohio  St.  442;  Gk)uld  v.  Branch  Bank  of  Mobile,  11  Ala.  191; 
Uodges  V.  N.  E.  Screw  Co.,  1  R.  I.  812;  Harmon  v.  Tappenden,  1  East,  555; 
Overend  v.  Gurney,  4  Ch.  App.  701;  GreenVBrice's  Ultra  Vires,  note,  407, 
408;  Overend  v.  Gibb,  6  H.  of  L.  R.  480,  404:  Field  on  Corp.  188,  186;  Angell 
&  Ames  on  Corp.  sec.  814;  Hinley  v.  Merriman,  89  Tex.  56.  62;  Ellig  v. 
Naglee,  9  Cal.  688.  695;  Salter  v.  Salter,  6  Bush.  [Ky.]  638;  Cross  v.  Petree. 
10  B.  Mon.  418;  Perry  on  Trusts,  sec.  276;  Thompson  v.  Brown,  4  Johns. 
Ch.  619,  627;  Knight  v.  Earl  of  Plymouth,  8  Atk.  480;  Dickens.  120;  Man- 
hattan Bank  v.  Lydig,  4  Johns.  847;  Clark  v.  Anderson,  18  Bush.  [Ky.]  111^ 
117;  Griffith  v.  Follett,  20  Barb.  620,  634;  Cavanagh  v.  City  of  Brooklyn,  8S 
Id.  287;  Vanderheyden  v.  Young,  11  Johns.  150.  157,  *158:  Williams  v.  Wea- 
ver. 75  N.  Y.  80,  88:  Lange  v.  Benedict,  73  id.  12;  Hawley  v.  James,  6  Paige'a 
Ch.  818;  Perry  on  Trusts,  sec.  611;  Tiffany  &  Bullard  on  Trusts  and  Trus^ 
tees,  789;  Lewln  on  Trusts,  *888,  449.  et  seq.;  Hill  on  Trusts,  *488,  764;  Roose^ 
velt  V.  Roosevelt,  64  N.  Y.  651;  6  Hun,  85,  42,  48.) 
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Mayor,  etc.,  op  Chauncey  vs.  Brown, 

[Supreme  Court  of  Georgia,  Dec.  7,  1896;  26  S.  B.  Rep.  768.] 

Color  of  title — Ejectment — ^Life  estates — License. 

1.  Where  the  question  whether  a  given  deed  is  good  as  color  of  title  depends 
upon  whether  it  covered  the  land  in  dispute,  and  its  terms  are  in  this  re- 
spect ambiguous,  parol  evidence  is  admissible  to  show  that  it  did  in  fact 
apply  to  such  land. 

8.  Where  an  administrator,  with  the  consent  of  the  heirs  of  his  intestate,  he  be- 

ing one  of  them,  makes  an  agreement  with  the  widow, by  the  terms  of  which 
he  permitted  her  to  remain  in  possession  of  a  portion  of  the  lands  of  the 
intestate,  with  the  understanding  that  she  shall  have  the  use  and  occu- 
pancy of  the  same  during  her  life,  at  the  termination  of  her  right  to  pos- 
session, whether  the  same  results  from  her  death  or  other  cause,  he  may, 
in  his  representative  capacity,  mainrain  against  a  stranger  an  action  to  re- 
cover possession  wrongfully  withheld. 

9.  Where,  by  the  terms  of  the  agreement  under  which  she  thus  enters,  the 

right  of  the  widow  Is  limited  to  the  use  of  the  land  for  farming  purposes 
only,  whether  she  be  treated  as  a  tenant  for  life  or  a  licensee,  if  she,  by 
herself,  or  another  by  her  permission,  appropriates  the  land,  or  any  part 
thereof,  to  other  and  inconsistent  uses,  which  in  their  nature  seriously  im- 
pair its  value,  to  the  injury  of  the  freehold,  and  to  the  injury  of  those  en- 
titled in  reAersion,  such  use  operates  as  a  forfeiture  of  the  life  estate  or  a 
revocation  of  the  license,  as  the  case  may  be,  and  the  administrator  is  there- 
upon entitled  to  re-enter. 
4.  There  was  no  material  error  in  admitting  evidence,  nor  in  the  charges  com- 
plained of;  and  the  evidence,  as  a  whole,  was  sufficient  to  show  title  in  the 
plaintiff's  intestate.  Under  the  facts  appearing  in  the  record,  and  in  view  of 
the  rules  of  law  above  announced,  the  plaintiff  was  entitled  to  recover 
the  promises  in  dispute,  and  the  specific  damages  found  by  the  jury  for 
the  destruction  of  trees;  but  the  recovery  of  "  damage  and  rental,  $75," 
was  not  warranted,  and,  unless  the  same  is  written  off,  the  verdict  should 
be  set  aside.    This  matter  has  been  covered  by  an  appropriate  direction. 

(Syllabus  by  the  court) 

Error  from  Superior  Court,  Dodge  county. 

C.  C.  Smith,  Judga 

Action  by  Reuben  Brown,  administi^tor  of  Henry  Brown,  de- 
ceased,  against  the  mayor  and  council  of  the  town  of  Chauncey. 
From  a  judgment  for  plaintiflE,  defendant  brings  error.  Affirmed 
on  condition. 
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De  Loury  A  Bishop^  for  plaintiff  in  error. . 

Smith  A  Clements^  for  defendant  in  error. 

Atkinson,  J. — Reuben  Brown,  as  the  administrator  of  Henry 
Brown,  brought  complaint  for  land  against  the  mayor  and  council 
of  the  town  of  Chauncey,  alleging  that  he  was  the  duly  rip- 
pointed  administrator  upon  the  astate  of  Henry  Brown ;  tliat 
Henry  Brown  was  the  owner  of  a  tract  of  land  lying  within  the 
corporate  limits  of  the  town,  and  that  the  mayor  and  council  had 
taken  possession  of  a  portion  of  it,  and  refused  to  account  to  him 
for  rents  and  profits.  In  addition  to  this,  there  was  a  count  for 
trespass,  alleging  that  the  municipal  authorities,  having  entered 
into  possession  of  the  land,  had  caused  to  be  opened  up  a  street 
thereon,  cutting  and  grading  through  the  land  a  considerable  dis- 
tance, and  cutting  down  and  removing  therefrom  a  considerable 
quantity  of  timber,  estimated  in  the  declaration  to  be  of  the  value 
of  $100,  or  other  large  suol  A  demurrer  was  filed  to  this  declara- 
tion, which  was  overruled,  but,  inasmuch  as  no  exceptions  pen- 
dente lite  were  taken  to  the  judgment  overruling  the  demurrer, 
and  the  bill  of  exceptions  was  not  itself  filed  within  the  requisite 
time,  we  cannot  and  do  not  undertake  to  consider  the  questions 
made  thereby.  The  plaintiffs  claim  of  title  rested  upon  prescrip- 
tion, the  prescription  being  based  upon  a  deed,  a  copy  of  which  is 
as  follows :  "  The  State  of  Georgia,  Twiggs  county.  This  inden- 
ture, made  this  5th  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty-three,  between  Willis  F.  Lamb,  of  the 
state  and  county  aforesaid,  duly-constituted  administrator  of  the 
estate  of  Reuben  Lamb,'  late  of  said  state  and  county,  deceased,  of 
the  one  part,  and  Henry  Brown,  of  Montgomery,  of  the  [other] 
part,  witness  that  whereas,  by  virtue  of  an  order  granted  by  the 
honorable  inferior  court  of  said  court  (county)  when  sitting  for 
ordinary  purposes,  previous  notice  of  application  having  been 
given  agreeable  to  the  statute  in  such  case  made  and  provided  on 
the  fifth  day  of  December  last  to  said  Willis  F.'Lamb,  adminis- 
trator as  aforesaid,  to  sell  a  tract  of  land  belonging  to  the  estate  of 
said  deceased  situate,  lying,  and  being  in  the  county  aforesaid, 
known  and  distinguisiied  as  *  lot  number  (309)  three  hundred  and 
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nine  in  the  Thirteenth  district/  containing  two  hundred  two  &  a 
half  acres,  with   the  rights,  membera,  and  appurtenances  thereto 
belonging,  after  the  said  tract  of  land  was  duly  advertised  in  con- 
formity to  law,  tlie  same  was  put  up  and  exposed  to  sale  to  the 
highest  bidder  at  the  door  of  the  courthouse  at  Jacksonville,  in 
sail!  county,  within  the  legal  hours  of  sale,  on  the  first  Tuesday 
in  December  last  past,  by  said  Willis  F.  Lamb,  administrator  as 
aforesaid,  when  said  tract  of  land  was  knocked  oS  to  said  Henry 
Brown  at  the  sum  of  two  hundred  and  fifty  dollars,  he  being  the 
highest  and  best  bidder  :  Now,  for  and  in  consideration  of  the  said 
sum  of  two  hundred  and  fifty  dollars,  cash  in  hand  paid  to  said 
W.  R  Lamb,   administrator  as   aforesaid,  by  him,  said  Henry 
Brown,  at  and  before  sealing  k  delivering  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  the  said  W.  F.  Lamb  ad- 
ministrator as  aforesaid  hath  granted,  bargained,  and  sold,  and 
by  these    presents  doth  grant,  bargain,  and  sell,  unto  the  said 
Henry    Brown,    his  heirs,  executors,    and    administrators    and 
assigns,  the  said  tract  of  land  (No.  309)  three  hundred  and  nine  ia 
the  Thirteenth  district  of  said  county,  with  all  the  rights,  mem- 
bers, and  appurtenances  thereunto  belonging  or  any  wise  apper- 
taining unto  him,  said  Henry  Brown,  his  heirs,  executors,  admin- 
istrators, and  assigns,  to  his  and  their  own  proper  use,  benefit,  and 
behoof  forever,   in  fee   simple.     In   witness  whei*eof  said  W.  F, 
Lamb,  administrator  as  aforesaid,  h<nth  hereunto  set  his  hand  and 
affixed  his  seal  the  day  and  year  above  written.    Willis  F.  Lamb, 
Admr.  [L  S.]     Signed,  sealed,  and  delivered  in  presence  of  D.  J. 
Hughes,  James  M.   Lamb,   William  Haskins,  J.  P."     Entries  on 
back  of  above  deed:  "Deed    from  Willis  F.  Lamb,  admr.,  to 
Henry  Brown,  for  lot  No.  809,  in  13th  Dist,  Telfair,  202^  acres. 
Georgia,  Telfair  County.     Clerk's  office,  Supr.   Court,  May   23d, 
1854.     Eecorded  in  Book  N,  No.  14,  pages  42  &  43.     John  F. 
McRae,  Clk.     Fee,  76a"     To  the  introduction  of  this  deed   the 
defendant  objected,  upon  the  ground  that  upon  its  face  it  did  not 
purport  to  convey  to  plaintiff's  intestate  the  premises  for  which 
the  action  was  brought,   but   that,  according  to  its   descriptive 
terms,  it   applied   to   land   elsewhere.     To   meet   this  objection, 
plaintiff  was  permitted  to  prove  the  possession  by  his  intestate  of 
the  premises  in  dispute  since  about  the  time  the  deed  beara  date. 
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and  that  he  found  the  deed  itself  among  the  intestate's  papers  after 
his  death.  He  was  farther  permitted  to  prove  that  Jacksonville, 
tlie  place  at  which,  according  to  the  recitals  in  the  deed,  the  sale 
in  pursuance  of  which  it  was  given,  was  made,  was  in  Telfair 
county,  and  was  the  county  seat  of  that  county,  and  that  there 
was  no  such  place  as  Jacksonville  either  in  the  county  of  Twiggs 
or  the  county  of  Montgomery.  In  addition  to  this,  the  plaint- 
iff offered  in  evidence  the  chain  of  titles,  including  the  origin 
nal  grant  from  the  state  down  to  the  intestate  of  Willis  F.  Lamb; 
but,  there  being  a  breach  in  the  continuity  of  this  chain  of  titles, 
m  consequence  of  the  absence  of  certain  orders  authorizing  the 
administrator  to  sell,  the  deed  from  Lamb  to  himself  was  offered 
as  color  of  title,  and  the  other  deeds  as  a  circumstance,  for  the 
purpose  of  identifying  the  land  intended  to  be  conveyed  by  the 
administrator  to  the  plaintiff's  intestate.  To  the  introduction  of 
this  testimony  objection  was  made,  upon  the  gfound  that  the  deed 
spoke  for  itself,  was  unambiguous,  and  could  not  be  aided  by 
parol  testimony.  This  objection  was  overruled,  and  the  parol  testi- 
mony and  deeds  above  referred  to,  along  with  the  deed  in  ques- 
tion, were  admitted  in  evidence,  and  error  is  assigned  upon  this 
ruling  of  the  court  Evidence  was  introduced  to  the  effect  that 
the  plaintiff's  intestate  remained  in  possession  of  the  lot  of  land  of 
which  the  premises  in  dispute  constituted  a  part  from  about  the 
date  of  the  execution  of  the  deed  referred  to  until  bis  death,  he 
dying  in  possession. 

It  was  contended  upon  the  pnrt  of  the  defendant  that  the  plaint- 
iff  had  no  right  to  recover,  but  that  the  right  of  recovery,  if  any, 
was  vested  in  the  heirs  at  law  of  the  intesUite,  and  in  support  of 
this  contention  submitted  evidence  to  the  effect  that  subsequent  to 
the  death  of  the  testator,  and  after  all  the  heirs  had  become  of  age, 
there  being  no  debts  against  the  estate,  the  heirs  at  law  (the  ad- 
ministrator himself  being  one  of  them)  so  authorizing,  he  made 
an  agreement  with  the  widow  of  the  intestate,  by  the  terms  of 
which  she  was  permitted  to  remain  in  possession  and  use  the  prem- 
ises as  theretofore,  for  farming  purposes,  tluring  the  remainder  of 
her  life.  The  defendant  showed  further  that  there  were  no  debts 
due  and  outstanding  against  the  estate ;  that  while  the  administra- 
tion was  continuing  it  was  only  kept  open  for  the  purposes  of  this 
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suit,  and  for  the  disposition  of  the  land  of  which  the  premises  in 
dispute  constituted  a  part  It  was  shown  by  the  defendant  that» 
while  no  regular  proceedings  of  condemnation  were  had  or  takeii^ 
it  had  entered  upon  the  premises,  and  constructed  the  road  or 
street  with  the  permission  of  the  widow,  the  tenant  in  possession, 
she  actually  assisting  in  removing  the  fences,  so  as  to  enable  it  to 
prosecute  the  work  it  had  in  hand.  The  defendant  likewise  at- 
tempted to  show  that  the  administrator,  the  plaintiff  in  this  case, 
assented  to  thi;;  arrangement,  assisted  in  the  location  of  the  street  at 
the  point  at  which  it  was  subsequently  constructed,  and  interposed 
no  objection  to  its  construction.  Touching  the  conduct  of  the  ad- 
ministrator thus  sought  to  be  shown,  there  was  a  conflict  in  the 
testimony.  There  was  evidence  submitted  showing  the  value  of 
the  timber  cut  from  the  premises*  Aside  from  this,  there  was  no 
evidence  showing  separately  the  value  of  the  premises  for  rent,  or 
any  other  damage  Ho  the  same,  for  which  a  verdict  might  have 
been  found.  The  jury,  upon  the  trial  of  the  case,  found  a  verdict 
in  favor  of  the  plaintiff  for  the  premises  in  dispute,  and  '^  damage 
and  rental  $75,  and  value  of  timber  cut  $10.*'  The  defendant 
moved  for  a  new  trial,  which  was  overruled,  and  it  excepted. 

1.  Complaint  is  made  of  the  ruling  of  the  court  in  admitting 
parol  evidence  for  the  purpose  of  identifying  the  land  sued  for 
with  the  land  described  in  plaintiff's  deal.  Under  our  code  it  is 
a  rule  of  evidence  that  parol  evidence  is  admissible  to  explain 
ambiguities  in  written  instruments,  whether  those  ambiguities  be 
latent  or  patent  Under  this  rule,  we  think  the  testimony  offered 
was  properly  admitted.  The  deed  in  question  appears  to  have 
been  executed  in  the  county  of  Twiggs,  and  in  describing  the 
land  it  thereafter  refers  to  the  county  in  which  it  is  located  as 
"said  county"  and  the  "county  aforesaid."  The  county  of 
Montgomery  is  referred  to  in  the  deed,  and  later  it  recites  that  on 
a  given  day,  Willis  F.  Lsimb,  the  administrator,  was  authorized  to 
sell  the  tract  of  land  belonging  to  the  estate  of  the  deceased  lying 
in  the  "  county  aforesaid,"  and,  further,  that  thereafter  the  land 
was  duly  advertised  in  ct)nformity  to  law,  and  put  up  and  exposed 
to  sale  to  the  highest  bidder  at  the  courthouse  in  Jacksonville,  in 
'*  said  county,"  and,  the  plaintiff's  intestate,  being  the  highest  and 
best  bidder,  the  same  was  knocked  off  to  him,  and  so  the  admin« 
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idtititor  conveyed  to  him  the  said  tract  of  land  No.  809,  in  the 
Thirteenth  district  of  said  county.  That  plaintiflTs  intestate  bought 
from  Lamb,  administrator,  a  tract  of  land  corresponding  in  num« 
ber  and  district  to  the  one  of  which  the  premises  sued  for  is  a 
part,  cannot  be  open  to  question.  It  is  doubtful,  however, 
whether  it  lay  in  the  county  of  Montgomery,  or  the  county  of 
Twiggs,  or  the  county  of  Telfair.  Therein  consists  the  ambigu- 
ity, and  to  explain  this  ambiguity  parol  evidence  was  receivable. 
This  is  not  a  case  in  which  the  grant  is  void  because  of  an  insuffi- 
cient description.  It  is  true  that  the  description  contained  in  the 
deed  is  inadequate  to  the  identification  of  the  premises  when  we 
look  to  the  deed  alone  to  ascertain  the  thing  sold.  Description  is 
necessarily  a  matter  of  degree;  the  rule  in  such  cases  being: 
"  The  description  of  the  property  conveyed  in  a  deed  is  suffi* 
cienily  certain  when  it  shows  the  intention  of  the  grantor,  and 
makes  its  identification  practicable."  {Andrews  v.  Murphy,  12 
Ga.  481.)  In  the  case  of  Blake  v.  Doherty  (5  Wheat.  859),  the 
rule  is  laid  down :  **  It  is  undoubtedly  essential  to  the  validity  of 
a  grant  that  there  should  be  a  thing  granted,  which  must  be  so 
described  as  to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind.  But  it  is  not  necessary  that  the 
grant  itself  should  contain  such  a  description  as,  without 
the  aid  of  extrinsic  testimony,  to  ascertain  precisely  what 
is  conveyed."  In  the  present  case,  with  the  aid  of  parol  testi- 
mony, it  was  perfectly  practicable  to  ascertain  the  intention  of 
the  grantor  as  to  the  premises  which  he  sought  to  convey.  Lot 
No.  809  in  the  Thirteenth  district  was  the  lot  he  desired  to  convey, 
and  that  lot  was  one  belonging  to  his  intestate.  Accompanying 
the  deed  he  delivered  to  the  plaintiff's  intestate  was  a  chain  of 
titles  from  the  state  of  Georgia  down  to  and  including  the  deed  to 
Lamb's  intestata  These  deeds  showed  that  Lamb's  intestate 
owned  a  lot  of  land  in  Telfair  county  corresponding  in  number 
and  district  with  the  one  he  sold  to  plaintiff's  intestata  This  land 
was  sold  at  Jacksonville,  which  was  the  county  seat  of  Telfair 
county,  at  which  place  this  sale  took  placa  It  is,  therefore,  prob* 
able  that  where,  in  the  conveying  clause  of  the  deed,  the  adminis- 
trator uses  the  word  "said  "  in  describing  the  county  in  which  the 
land  lay,  he  may  well  have  intended  by  that  expra<tsion  to  refer 
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to  the  locus  of  the  thing  sold,  not  to  the  place  of  the  execution  of 
the  deed,  which  was  in  Twiggs  county,  but  to  the  place  where  the 
administrator's  sale  took  place,  in  Telfair  county.  We  think  the 
evident  ambiguity  in  the  expressions  used  in  the  deed  was  open 
to  explanation  by  parol,  and  the  court  did  not  err  in  admitting 
the  evidence  offered  for  that  purpose.  (See  Jennings  v.  Bankj  74 
Ga.  782.) 

2.  It  was  insisted  in  the  present  case  that  under  the  evidence 
submitted  the  right  of  recovery  was  in  the  heirs  at  law,  and  not  in 
the  administrator  upon  the  estate  of  the  intestate.  The  intestate 
died  in  possession  of  the  premises,  having  held  it  in  the  neighbor- 
hood of  forty  years  under  the  deed  to  which  we  have  heretofore 
referred.  Section  2485  of  the  code  provides  that:  "Upon  the 
appointment  of  an  administrator,  the  right  to  the  possession  of 
the  whole  estate  is  in  him,  and  so  long  as  such  administrator  con- 
tinues, the  right  to  recover  possession  of  the  estate  from  third  per- 
sons is  solely  in  him.''  It  would  seem,  therefore,  that,  there  being 
an  administrator  upon  the  estate  of  the  intestate,  the  sole  right  of 
recovery  is  vested  in  him,  nor  is  that  right  divested  because  of  the 
fact  that,  with  the  consent  of  the  other  heirs  of  the  intestate,  he 
permitted  the  widow  to  retain  possession  of  the  premises  during 
her  natural  lifa  This  was  not  equivalent  to  an  abandonment  of 
his  right  to  administer.  It  is  not  such  as  the  case  would  have 
been  bad  he  voluntarily  abdicated  in  favor  of  the  heirs,  and  per- 
mitted them  to  dispose  of  the  property  in  this  way.  In  the  ordi- 
nary course  of  administration,  he  would  not  have  had  the  power 
to  make  this  disposition  of  the  property  of  the  estate;  but  where 
there  are  no  creditors  to  complain,  and  all  the  heirs  are  of  full  age, 
and  they  consent  to  his  act,  he  is  not  bound  by  the  strict  rules 
that  obtain  in  the  due  and  orderly  administration  of  estates. 
-Under  such  circumstances  he  may  well  permit  the  widow  to  re- 
main during  her  life,  and  enjoy  the  fruits  of  the  estate  unadminis- 
tered,  without  becoming  answerable  to  the  heirs,  and  without 
yielding  his  right  as  against  the  heirs  and  as  against  third  persons 
to  the  ultimate  possession  for  the  purpose  of  administration.  In 
such  a  case,  at  the  happening  of  the  event  upon  which  the  tenure 
of  the  widow  determines,  the  administrator's  right  of  re-entry  in 
his  official  capacity  is  complete. 
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3.  In  the  present  case  the  right  of  recovery  in  the  administrator 
depends  upon  whether  the  term  has  expired  during  which  the 
tenure  of  the  widow  was  to  continue.  According  to  the  evidence 
in  this  case,  she  had  an  interest,  during  her  life,  in  the  use  of  the 
premises  for  farming  purposes.  According  to  her  contract  with 
the  administrator,  the  measure  of  her  term  was  the  balance  of  her 
natural  lifa  The  interest  that  she  took  was  either  that  of  a  life 
tenant  or  a  licensee.  If  she  took  as  a  life  tenant,  she  was  entitled 
to  enjoy  the  life  estate  in  such  a  way  as  would  give  her  the  right 
to  apply  the  property  to  such  uses  as  it  might  be  properly  applied 
without  injury  to  the  freehold,  and  without  injury  to  those  en- 
titled in  reversion.  If  she  were  entitled  as  a  mere  licensee,  the 
uses  to  which  she  could  apply  the  premises  were  limited  to  those 
embraced  in  the  act  granting  the  license.  It  appears  from  the 
evidence  in  this  case  that  the  property  was  adapt  ad  to  and  used 
for  agricultural  purposes  alone,  and  in  his  contract  with  her,  by 
which  the  administrator  parted  with  the  present  i)OSsesMon  of  the 
premises,  the  jury  could  properly  find,  under  the  evidence,  that 
the  agreement  contemplated  only  the  use  by  her  of  the  premises 
for  such  purposea  Taking  the  evidence  most  strongly  in  favor 
of  the  defendant  upon  that  point,  we  find  that  it  entered  with  the 
consent  of  this  life  tenant,  or  this  licensee,  and  a[)propriated  the 
property,  which  she  held  for  agricultural  purposes  alone,  to  the 
entirely  inconsistent  use  of  constructing  a  public  highway  thereon. 
The  construction  of  this  highway  upt^n  the  premises  involved  an 
injury  to  the  freehold,  and  injury  to  the  estate  of  those  entitled  in 
reversion.  It  was  waste,  and  our  code  provides  that,  where  a 
tenant  for  life  commits  such  waste,  the  life  estate  becomes  then 
forfeited,  and  he  who  is  entitled  to  the  possession  in  reveraion 
may  immediately  re-enter.  The  same  is  true  with  reference  to  a 
licensee  who  oversteps  the  limit  of  the  privilege  contained  in  his 
licensa  His  right  is  measured  by  the  terms  of  the  licen:5e  under 
which  he  enter.-*,  and  if  he  exceed  his  license,  to  the  injury  of  the 
licensor,  the  latter  may  revoke  the  license,  and  re-enter.  So  that 
in  the  present  case,  whether  we  treat  the  person  with  whose  con- 
sent this  street  was  constructed  as  a  life  tenant  or  a  licensee,  her 
interest  was  determined  by  ilie  appropriation  of  the  premises  to 
Vol.  11—77 
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the  inconsistent  use  of  converting  the  same  into  a  public  highway, 
and  the  administrator  was  entitled  to  re-enter. 

4.  Upon  the  evidence  submitted,  the  jury  could  properly  find  in 
favor  of  the  plaintiflE  the  premises  in  disputa  The  mere  fact  that 
they  were  occupied  by  the  municipal  authorities  of  a  city  was  no- 
impediment  to  the  maintenance  of  an  action  of  ejectment  By  proper 
condemnation  proceedings  it  may  appropriate,  upon  paying  just 
compensation  therefor,  private  property  to  public  use;  but  we 
know  of  no  reason  why,  if  a  municipal  corporation  unlawfully 
enter  upon  the  land  of  another,  and  appropriate  it  to  its  own  use, 
whether  for  streets  or  otherwise,  an  action  of  ejectment  may  not 
be  maintained  in  order  to  determine  the  question  of  title  and  the 
right  to  possession. 

There  was  evidence  from  which  the  jury  might  properly  have 
found  $10  for  damages  by  way  of  compensation  for  the  trees  cut 
from  the  premises  occupied  by  the  defendant,  but  upon  a  careful 
examination  of  the  evidence  which  was  submitted  upon  the  trial 
we  find  no  evidence  which  will  uphold  the  special  finding  of  $75 
for  *' damage  and  rental;**  and  hence  we  affirm  the  judgment  in 
the  court  below  upon  condition  that  when  the  remiUilur  is  entered 
the  plaintiff  shall  write  off  from  the  verdict  the  item  so  recovered  ; 
otherwise  the  judgment  shall  stand  reversed. 


Williamson  vs.  Tison  et  ah 

[Supreme  Court  of  Georgia,  Deo.  17,  1896;  26  S.  £.  Rep.  766.] 

Adverse   possession — Color  op  title. 

1.  The  express  descriptioa  in  a  deed  to  realty  introduced  as  color  of  title  will 
not  be  extended  beyond  its  terms  because  of  a  belief  by  the  holder  under 
it  that  it  covered  land  not  embraced  in  that  description,  nor  because  of 
any  unexpressed  intention  in  the  mind  of  the  grantor  that  it  should  cover 
land  not  described  in  the  deed  itself,  there  being  no  suggestion  of  mistaice 
in  the  drawing  of  it. 

8.  It  follows,  as  a  general  rule,  that,  in  order  to  render  a  deed  effectual  to  con- 
stitute color  of  title,  it  must  actually  cover  the  land  claimed  under  it 
That  the  holder  of  such  deed  honestly  believed  or  that  the  grantor  sup- 
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posed  it  covered  the  land  so  claimed  would  not  suffice  in  a  case  where 
there  was  no  contention  that  the  descriptive  words  embraced  in  the  deed 
were  other  than  those  which  were  intended  to  be  used. 
8.  The  court,  in  several  of  its  instruciious  to  the  Jury,  in  effect  charged  to  the 
contrary  of  the  above,  and  for  this  reason  there  should  be  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Glynn    county* 

J.  L  Sweat,  Judge. 

Action  by  W.  S.  Tison  and  others,  executors,  and  others, 
against  Mary  Williamson.  From  a  judgment  for  plaintiflEs,  de- 
fendant brings  error.     Eeversed. 

Symmes  &  Bennet  and  Harrison  Jk  Peeples^  for  plaintiff  in 
error. 

Atkinson  &  Dunwody,  for  defendants  in  error. 

GoBER,  J. — In  the  motion  for  a  new  trial,  error  is  assigned 
upon  this  portion  of  the  charge :  "  But  that  if  you  shall  6nd 
that  title  to  be  true,  that  John  M.  Tison,  under  this  deed, 
believing  the  boundaries  in  this  de^d  embraced  the  boun- 
daries in  dispute,  and  those  holding  under  him,  the  plaintiffs 
in  this  case,  held  it  in  the  manner  as  prescribed  by  law,  for  a 
period  of  seven  years,  without  being  interfered  with  by  this  defend- 
ant or  defendants,  the  court  charges  you  that  they  would,  as 
against  the  defendnnt9,  have  acquired  a  paramount  title  to  the 
land  in  disputa"  There  are  other  assignments  of  error.  They 
may  be  dismissed  along  with  this.  In  Beverly  v.  Burke  (9  Ga. 
443),  speaking  of  color  of  title,  it  is  said :  "  It  may  be  defined  to 
be  a  writting  upon  its  face  professing  to  pass  title,  but  which  does 
not  do  it,  either  from  want  of  title  in  the  person  making  it,  or  from 
the  defective  conveyance  that  is  used, — a  title  that  is  imperfect, 
but  not  so  obviously  so  that  it  would  be  apparent  to  one  not 
skilled  in  the  law."  In  White  v.  Rowland  (67  Ga.  556),  in  dis- 
cussing the  case  under  consideration,  that  court  says:  ^^To  claim 
a  writing  as  color  of  title  which  shows  by  its  terms  a  title  against 
the  claimant's  right  which,  so  far  from  passing  title  to  the  one  in 
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possession,  passes  title  to  one  adverse  to  his  possession,  oertainly 
would  not  aid  a  possession  of  seven  jears,  and  establish  a  pre- 
scriptive right  One's  possession  cannot  be  helped  by  a  paper  (in 
legal  presumption)  which  is  continuously  pronouncing  such  hold- 
ing unlawful."  From  Mining  Co,  \  Parker  (78  Ga.  58) :  "  It  needs 
no  argument  to  show  that  deeds  which  designate  no  specified  in- 
terest in  the  lands,  and  which  did  not  describe  them  so  that  they 
could  be  located,  were  void  for  uncertainty.  In  order  to  be  avoid- 
able as  color  of  title,  it  was  necessary  to  show  that  they  had  some 
connection  with  the  premises  in  dispute."  In  70  Gtu  809,  a  case 
(  Veal  V.  Robinson)  was  reversed  because  the  court  refused  to  charge 
a  request,  among  other  things,  as  follows  :  "  Color  of  title,  is  any- 
thing in  writing  purporting  to  convey  title  to  the  land  which  de- 
fines the  extent  of  the  claim,  it  being  immaterial  how  defective  or 
imperfect  the  writing  may  be,  so  that  it  is  a  sign,  semblance,  or  color 
of  title,"  etc.  From  3  Washb.  Real  Prop.  165,  we  have :  "And 
no  one  can  claim  color  of  title  by  deed  when  entering  upon  land 
beyond  what  his  deed  purported  to  convey.  As  to  what  consti- 
tuted color  of  title,  any  instrument  having  a  grantor  and  grantee, 
and  containing  a  description  of  the  lands  intended  to  be  conveyed, 
and  apt  words  for  their  conveyance,  gives  color  of  title  to  the 
lands  described.  The  color  must  arise  out  of  some  conveyance 
purporting  to  convey  title  to  a  particular  tract  of  land  ;  and  a  pos- 
session under  color  of  title  is  with  a  claim  of  right  by  virtue  of  the 
colorable  title."  To  state  the  proposition  is  to  argue  it  There 
would  be  no  certainty  under  a  rule  that  substituted  a  man's  belief 
for  what  a  deed  shows.  This  belief  would  be  often  under  tlie 
pressure  of  personal  interest  Such  a  rule  would  be  antagonistic 
to  every  principle  of  construction.  Parol  evidence  is  inadmissible 
to  add  to,  take  from,  or  vary  a  written  contract  (Code,  sec.  2757.) 
Written  evidence  is  considered  of  higher  proof  than  oral,  and  in 
all  cases  where  the  parties  have  reduced  their  contract,  agreement, 
or  stipulation  to  writing,  and  assented  thereto,  it  is  the  best  evi- 
dence of  the  same.     (Id.  sec.  8762.) 

For  these  reasons,  we  think  the  exceotion  to  the  charge  is  well 
taken,  and  the  judgment  is  reversed 
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Anna  E.  Baker  vs.  Lovbll  Baker. 

[Feb.  25,  1897;  167  Mass.  675,  46  N.  E.  391.] 

WIDOW-^ASSIGNMBNT  OF   REAL  ESTATE  IN  FEB— REVERSION, 

Under  the  Massachusetts  Pub.  Sts.  cb.  124,  sec.  3,  a  widow,  is  not  entitled  to  an 
estate  in  fee  not  exceeding  five  thousand  dollars  in  value  in  lands  in  which 
the  only  interest  of  her  husband  was  a  reversion. 

Appeal  from  an  order  of  the  Probate  Court  entered  at  a  term 
held  in  and  for  the  county  of  Worcester. 

Bice,  King  &  Bice^  for  appellant. 

Herbert  Parker  and  Frederick  E.  Ounnison,  for  appellee. 

Lathrop,  J. — On  the  principal  question  argued,  we  do  not  see 
that  the  case  before  us  differs  in  any  essential  particular  from 
Wais<m  V.  Watson  (150  Mass.  84,  22  N.  K  488).  In  that  case  it 
was  held  that  under  Pub.  St  ch.  124,  §  3,  n  widow  was  not  en- 
titled to  an  estate  in  fee  not  exceeding  $5,000  in  lands  in  which 
the  only  interest  of  her  husband  was  a  vested  remainder.  The 
only  difference  between  that  case  nnd  this  is  that  here  the  interest 
of  the  husband  was  a  reversion,  inasmuch  as  he  took  by  descent, 
subject  to  the  right  of  curtesy  of  his  father.  The  estate  taken  by 
reversion  in  the  case  at  bar,  and  by  the  remainderman  in  Watson 
V.  Watson,  was  undoubtedly  a  vested  and  an  alienable  estate. 
{Russell  v.  Hoar,  3  Mete.  [Mass.]  187 ;  Miller  v.  Miller,  10  id  893, 
399 ;  Brooks  v.  EuereU,  18  Allen,  457 ;  Allen  v.  Hbbey,  140  Masa 
82,  2  N.  K  791.)  But  if  such  an  estate  does  not  entitle  the 
widow  of  a  remainderman  to  have  land  set  off  to  her,  under  the 
provisions  of  Pub.  St  ch.  124,  the  widow  of  a  reversioner  is  not 
entitled  to  any  greater  right. 

The  petitioner  further  contends  that,  as  Lovell  Baker  joined  in 
the  deed  of  his  wife  to  release  his  inchoate  right  of  curtesy,  he  has 
no  such  right  remaining,  and  no  outstanding  freehold  estate.  But 
this  was  only  a  mortgage,  and,  as  against  every  one  but  the  monr 
gagee,  created  only  a  charge  upon  the  estata     {Bradley  v.  FuUer, 
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23  Pick.  1,  9 ;  Ewer  v,  Hobbs,  5  Meta  [Mass.]  1,  5 ;  Norercsa  y* 
Norcross,  105  Mass.  265.) 

Dt^cree  revei'seA 

Petition  dismissed. 


NoTB-"  DOWER  RIGHTS  IN  REVERSIONARY  INTERESTS. 


*» 


While  the  decision  in  the  principal  case  obviously  turns  upon  the  judicial 
interpretation  of  a  local  statute,  it  must  be  borne  in  mind  that  the  primaey  of 
Massachusetts  probate  law  has  been  long  established  as  an  ingredient  in  the 
legi  lation  of  several  states.  The  acknowledged  merit  of  the  Masiachusetts 
statutes  has  induced  their  almost  literal  reproduction  in  Ohio.  Indiana,  Illi- 
nois, Michigan,  Maine,  New  York,  Iowa,  Kansas.  Colorado,  California,  Norta 
and  South  Dakota  and  doubtless  other  states.  As  a  colonial  dependency  of 
the  British  crown,  the  American  colonies  were  without  a  court  of  distinctively 
probate  jurisdiction,  and  Mr.  Justice  Stort  is  of  the  opinion  that  nothing  ap- 
proaching our  modem  system  of  equity  procedure  was  known  in  this  country 
prior  to  the  Revolutionary  period.  (1  Eq.  Jur,  sec.  56.)  Certain  it  is  that 
Probate  Courts  were  first  established  among  us  in  1784~the  year  after  the 
close  of  the  Revolutionary  war— by  an  act  of  the  Massachusetts  General  Court. 
(Rev.  St.,  1784,  ch.  46.  Wales  v.  Willard,  2  Mass.  124.)  The  subject 
was  more  thoroughly  examined  by  the  General  Court  in  1817,  and  resulted  in 
an  act  of  forty- five  sections.  Section  1 'established  a  Probate  Court  in  each 
county,  and  provided  for  the  appointment  of  '*  some  able  and  learned  person 
as  judge  therein  for  taking  the  probate  of  wills  and  granting  administration  on 
the  estates  of  persons  deceased,  being  inhabitants  of  or  residents  in  the  same 
county  at  the  time  of  their  decease.''    (Mass.  St.  1817,  ch.  190,  sec.  1.) 

With  a  thoroughly  equipped  Probate  Court  exercising  its  functions  in  every 
county  of  the  state,  Massachusetts  soon  accumulated  a  body  of  law  relating  to 
many  topics  connected  with  estates  in  expectancy,  and  it  was  not  only  natural 
but  inevitable  that  these  laws  should  leave  their  impress  upon  the  statutory  en- 
actments of  the  states  that  were  largely  settled  by  her  people,  and  governed  by 
the  recitals  of  her  organic  law. 

The  indi8put>ible  fact  is  that  the  early  legislators,  in  the  states  above  enume- 
rated, were  very  favorably  impressed  with  the  practical  working  of  the  Massa- 
chusetts law,  and  in  so  far  as  the  general  subjects  of  reversions,  remainders 
and  dower  rights  are  concerned,  it  has  been  quite  generally  followed.  While 
it  is  true  that  there  have  been  many  modifications  on  this  law,  many  extensions 
and  some  omissions,  still  the  fact  remains  that  the  substance  has  been  re  en- 
acted and  the  rule  that  a  widow  is  not  entitled  to  an  estate  in  fee  not  exceeding 
$5,000  in  value  i:i  lands  in  which  the  only  interest  of  her  husband  was  in  the 
nature  of  a  vested  remainder  or  reversion,  is  a  proposition  that  will  be  very 
generally  sustained  in  other  jurisdictions  than  Massachusetts.  In  most  states 
of  the  Federal  union,  a  vested  remainder  in  the  husband  does  not  confer  a 
dower  right  upon  the  wife.  (Eldredge  v.  Forrestal,  7  Mass.  253;  Brooks  ▼. 
Everett,  13  Allen,  457.)    And  the  widow  of  a  remainderman  is  not  entitled  to 
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have  lands  specifically  set  off  for  her  use  and  benefit  of  which  the  husband 
was  never  seized.  This  principle  although  depending,  in  the  main  case,  upon 
a  Massachusetts  statute,  is  one  that  applies  with  equal  force  to  similar  cases 
■arising  in  other  Jurisdictions.  The  situation  is  admirably  expressed  by  Mr. 
Washburn,  whose  authority  on  questions  of  this  character  will  not  be  doubted. 
In  vol.  1,  page  181.  of  the  third  edition  of  his  work  on  Real  Property,  I  find  the 
following  epigrammatic  statement  of  the  rule  which  was  enforced  in  the  case 
under  review*  '*  If  the  husband  have  only  a  reversion  or  remainder  after  a  free* 
hold  estate  in  another,  though  it  be  in  fee,  it  will  not  give  his  wife  a  right  of  dower 
therein;  unless  by  the  death  of  the  intermediate  freeholder  or  a  surrender  of  hia 
estate  to  the  husband,  the  inheritance  become  entire  in  the  husband  during 
coverture."  The  learned  author  cites  in  support  of  this  proposition  the  following 
authorities :  (Tud.  Cas.  48,  Perkins,  sec.  887;  Park,  Dow.  57,  74,  76:  2  Crabb. 
Heal.  Prop.  132,  158;  1  Atkinson,  Con  v.  256;  4  Kent,  Com.  89;  Duncomb  y. 
Buncomb,  8  Lev.  487;  Eldredge  v.  Forrestal,  7  Mass.  258;  Shoemaker  y« 
Walker.  2  S.  &  R.  556;  Dunham  v.  Osborn.  1  Paige,  Ch.  634;  Robinson  v. 
Codman,  1  Sumn.  130;  Moore  v.  Esty,  5  N.  H.  479;  Otis  v.  Parshley,  10  id. 
408,  Green  v.  Putnam,  1  Barb.  500;  Arnold  v.  Arnold,  8  B.  Mon.  202;  Fisk  v. 
Eastman,  5  N.  H.  240;  Beardslee  v.  Beardslee,  5  Barb.  824;  Durando  v.  Dur« 
ando,  28  N.  Y.  831.) 

Another  distinguished  writer  emphatically  sustains  Professor  Washburn  in 
language  that  can  leave  little  doubt  of  the  present  attitude  of  the  authori- 
ties outside  of  the  state  of  Massachusetts.  "  The  interposition  of  a  freehold  es- 
tate between  the  husband's  estate  in  possession  and  his  reversion  or  his  remain- 
der in  fee  will  prevent  the  wife's  dower  from  attaching.  It  can  only  attach 
when  the  interposed  freehold  terminates  during  coverture."  (Fiedeman  on 
Keal  Prop.  sec.  116:  citing  inter  Ma  Lewis  Bowie's  Case,  11  Rep.  80;  Crump 
v.  Norwood,  7  Taunt.  862;  Eldredge  v.  Forrestal,  7  Mass.  253;  Brooks  v. 
Everett,  18  Allen,  4oS:  Blood  v.  Blood,  23  Pick.  80;  Robinson  v.  Codman,  1 
Sumn.  130;  Fisk  v.  Eastman.  5  N.  H.  240;  Otis  v.  Parshley,  10  id.  403;  Dun- 
ham  V.  Osborne,  1  Paige,  634;  Durando  v.  Durando,  23  N.  Y.  331;  Gardner  v. 
Greene,  5  R.  I.  104;  Shoemaker  v.  Walker,  2  Serg.  &  R.  556;  Arnold  v.  Ar- 
nold, 8  B.  Mon.  202;  Apple  v.  Apple,  1  Head,  848;  4  Kent's  Com.  89;  1  Washb. 
on  Keal  Prop.  195.)  But  if  the  interposed  estate  be  one  for  yea;s,  it  will  not 
affect  the  dower  right,  since  the  entire  seisin  is  in  the  husband.  (Bates  v. 
Bates,  1  Ld.  Raym.  826;  Hitchens  v.  Hitchens,  2yern.  403.) 

At  a  subsequent  page  under  the  topic  of  Reversion,  Professor  Tiedeman  fur- 
ther expounds  the  subject  by  saying:  "  The  wife  or  husband  of  the  reversioner 
will  not  have,  respectively,  dower  or  curtesy  in  the  reversion  unless  the  ]>ar- 
ticular  estate  is  less  than  a  freehold,  or  unless  it  determines  during  the  lifetime 
of  the  reversioner.  The  vesting  of  these  estates  requires  actual  seisin  in  the 
husband  or  wife,  and,  as  has  been  shown  in  the  previous  paragraph,  the  re- 
versioner is  not  actually  seized  when  the  particular  estate  is  a  freehold."  (2 
Washb.  on  Real  Prop.  741;  2  Cruise  Dig.  338;  4  Kent's  Com  89;  Brooks  v. 
Everett,  18  Allen,  458;  Eldredge  v.  Forrestall,  7  Mass.  258;  Robinson  v.  Cod- 
man, 1  Sumn.  130;  Fisk  v.  Eastman.  5  N.  H.  240;  Otis  v.  Parshley.  10  id.  403; 
Dunham  v.  Osborn,  1  Paige  Ch.  634;   Durando  v.  Durando,  23  N.  Y,  881; 
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Shoemaker  ▼.  Walker,  2  Serg.  ^  R.  556;  Arnold  ▼.  Arnold,  8B.  Hod.  802.) 
And  if  the  husband  sells  his  reversion  during  the  cootinuaace  of  the  prior  f fee> 
hold  estate,  the  wife  loses'all  possibility  of  acquiring  the  dower  ri^t  by  the 
determination  of  the  particular  estate.  (Qardner  y.  Qreene,  5  R.  I.  IM;  Apple 
▼.  Apple,  1  Head,  348.) 

Mr.  Boone,  in  his  well  known  manual  on  the  Law  of  Real  Property,  gives, 
the  following  expression  of  the  rule*  "A  widow  is  not  dowerable  of  a  vested 
remainder  in  fee  limited  on  a  precedent  estate  for  life,  nor  in  an  estate  in  rever- 
sion expectant  upon  an  estate  of  freehold.  And  this  rule  applies  as  well  where 
the  estate  of  the  husband  comes  by  devise  as  by  inheritance."  (Boone  on  Real 
Prop.  sec.  62,  citing  Green  v.  Putnam,  1  Barb.  [N.  Y.]  500;  Dunham  v. 
Osborne,  1  Paige  Ch.  [N.  Y.]  684;  Weir  v.  Humphreys,  4  Ired.  Eq.  273; 
Robinson  v.  Codman,  1  Sumn.  180:  Otis  v.  Parshley,  10  N.  H.  403;  Eldridge  ▼. 
Forrestall,  7  Mass.  253;  Durando  v.  Durando,  82  Barb.  520.) 

The  embarrassment  attending  this  whole  question  lies  in  very  small  compasa 
and  is  capable  of  the  simplest  possible  tre.itment.  Experts  in  real  property  law 
well  know  that  there  is  such  a  thmg  as  dower  in  a  rewrtion  esBpeetani  on  a  term 
afpear$.  But  able  lawyers  even  are  constantly  confounding  this  fact  with  that 
species  of  reversion  that  depends  upon  a  life  entate  in  the  firet  taker.  Here  is 
tlie  pith  and  marrow  of  the  whole  matter;  for,  in  a  reversion  expectant  on  a 
term  of  years,  the  husband  is  seized  of  a  freehold  estate — a  species  of  tenure 
that  is  universally  subject  to  the  right  of  dower.  There  is  no  doubt  that  an  actual 
corporeal  seisin,  or  a  right  to  such  seisin,  in  the  husband  during  the  coverture, 
is  indispensable  to  entitle  his  widow  to  dower;  and  that  a  legal  seisin  of  a  vested 
remainder  is  not  sufficient  for  that  purpose. 

Those  curious  for  a  more  extended  examination  of  the  subject  are  particu- 
larly referred  to  Houston  v.  Smith  (88  N.  C.  812)  and  Durando  v.  Duranda 
(eupra),  containing  illuminative  comment  upon  this  topic.  In  tlie  first  of  these 
cases,  decided  as  late  as  1883,  the  North  Carolina  court  by  Ashb,  Justice,  fully 
vindicates  its  reputation  for  close  analysis  and  clear  exposition;  while  in  the 
latter  case,  Mr.  Justice  Seldbn  bespeaks  for  New  York  a  place  in  the  column 
of  states  that  sustain  the  Massachusetts  law. 


In  RE  Cox's  Estate. 
Appeal  of  De  Haven. 

[Supreme  Court  of  Pennsylvania,  Feb  8,  1897;  180  Pa.  St.  189,  86  AtL  Rei>«. 

564.] 

Conbtbuction  of  wills. 

1.  To  effectuate  the  testamentary  intent,  the  court  is  at  liberty  to  substitute  the 
disjunctive  "  or  "  for  the  word  "but,"  and  it  will  also  disregard  ungram- 
matical  expressions  provided  it  can  by  this  means,  reach  the  intent. 
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2,  The  principle  has  always  been  recognized  that  intestacy  will  never  be  pre- 
sumed, and  the  court  will  resort  to  any  reasonable  construction  that  will 
avoid  such  a  miscarriage  of  the  testamentary  plan. 

Appsal  from  a  decree  of  the  Orphans'  Court  entered  at  a  term 
held  in  and  for  the  county  of  Philadelphia. 

The  opinion  of  the  Orphans'  Court  is  as  follows  (Ashman,  J.) : 

"  After  an  absolute  gift  of  $20,000  to  testator's  son,  Abram  R, 
and  $80,000  to  Robert  T.  Potts,  the  son  of  a  daughter,  at  her 
death,  an  event  which  has  happened,  the  will  directed  that,  on  the 
death  of  a  daughter  (who  predeceased  the  testator),  one-half,  and 
at  the  death  of  testator's  wife,  the  whole,  income  of  the  residue 
should  be  paid  to  the  son  for  life ;  but,  if  he  should  die  in  the 
wife's  lifetime,  then  his  share  of  income  should  be  paid  to  his  wife 
and  children  until  the  death  of  testator's  widow,  and  thereupon 
the  principal  of  the  estate  should  be  divided  among  them.  The 
son  survived  the  widow,  and  left,  at  his  death,  a  widow  and  two 
children.  It  was  argued  that  the  omission  to  provide  specifically 
for  the  event  which  actually  occurred,  the  death  of  the  son  after 
the  widow,  necessarily  created  an  intestacy  in  the  residua  This 
narrow  notion  of  what  constitutes  an  intestacy,  it  must  be  con- 
ceded, will,  if  adopted,  so  simplify  the  interpretation  of  wills  that 
very  much  of  the  learning  which  has  been  lavished  in  the  effort 
to  ascertain  the  testamentary  purpose  may  hereafter  be  dispensed 
with.  But  it  cannot  be  tolerated,  for  the  reason  that  the  principle 
has  always  been  recognized  that  no  testator  contemplates  an  in- 
testacy, and  hence  that  any  reasonable  construction  will  be  made 
whose  effect  will  be  to  avoid  such  a  miscarriage, — a  thing  which 
would  be  impossible  if  he  must  be  held  to  have  intended  nothing 
which  he  did  not  literally  express.  Here  the  testator  provided 
for  a  contingency  which,  in  the  table  of  chances,  was  less  likely 
to  happen  than  the  contingency  about  which  he  ^as  silent  Can 
it  be  possible  that,  in  minutely  caring  for  the  lesser  object,  he  had 
no  thought  for  the  greater?  His  primary  regard  was  for  his  son, 
and  his  gift,  in  the  event  of  his  son's  death  before  the  widow^ 
showed,  beyond  speculation,   what  his  gift  would  be  if  the  son 

should  outlive   the  widow.     The  death  of  the  widow  was  the 
Vol.  11—78 
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period  at  which  the  principal  of  the  estate  was  to  be  distributed. 
Up  to  that  time,  if  he  lived,  the  son  was  to  be  paid  one-half  of 
the  income  of  the  estate.     After  that  time   the  corpus  of  the 
estate,  if  he  should  be  dead,  was  to  be  paid  to  his  widow  and  chil- 
dren.    This  gift  to  the  wife  and  children,  on  the  theory  of  the 
son's  death  before  the  widow,  was  the  measure  of  the  estate  which 
was  intended  for  them  if  he  should  survive  her.     On  the  oppo- 
site theory  of  an  intestacy,  inasmuch  as  the  son   had  the  misfor* 
tune  to  survive  his  mother,  as  in  the  order  of  nature  it  was  likely 
he  would,  both  he  and  his  wife  and  children  were  cut  out  of  the 
gift  altogether,  and  this  although  he  was  the  ultimate  object  of  the 
testator's  bounty.     That  an  absolute  gift  to  a  beneficiary  who  dies 
after  a  given  event  will  be  implied  from  a  disposition  over  of  his 
share,  if  he  should  die  before  the  event,  has  been  often  decided. 
Argument  is  unnecessary,  however,  because  the  intention  of  this 
testator  is  transparent,  and  is  fully  expressed  in  his  will     His 
only  fault  is  that  the  expression  is  ungrammatical.     His  meaning 
is  to  dispose  of  the  income  of  his  estate  during  the  joint  and  sev- 
eral lives  of  his  wife  and  son,  and  at  the  death  of  the  survivor  to 
give  the  corpus  to  the  son's  widow  and  children.     By  inserting  the 
disjunctive  *or'  between  the  two  members  of  the  clause,  this  will 
become  clear.     The  reading,  stripped  of  verbiage,  will  be  :  *  Upon 
the  decease  of  my  said  wife,  if  my  son,  Abram  R,  should  survive 
her,  then  to  pay  the  whole  of  such  net  income  to  my  said  son  for 
life ;  or,  in  case  my  son  should  die,  leaving  ray  wife  surviving, 
then,  during  the  life  of  my  said  wife,  the  widow  of  my  son  is  to 
receive  one  third  of  my  son's  share  of  said  income,  and  the  issue 
of  my  son  two-thirds;  and,  upon  the  decease  of  my  wife,  then  the 
widow  of  my  said  son  is  to  receive  one-third  of  the  principal  of 
the  trust  fund,  and  the  issue  two-third&'     Grrammaticaliy   and 
logically,  the  gift  over  refers  to  both  members  of  the  sentence  and 
is  to  take  effect  at  the  death  of  the  surviving  life  tenant;  that  is  to 
say,  at  the  death  of  the  testator's  wife,  if  she  shall  survive  the  son, 
or  at  the  death  of  the  son,  if  he  shall  survive  the  testator  s  widow. 
Our  power  to  substitute  'or'  for  *but,'  which  words  are  in  reality 
almost  identical  here  in  meaning,  is  unquestionable.     {Dodson  v. 
Hay^  3  Brown  Ch.  405 ;    Holland's  Estate,  6  Wkly.  Notes  Gas. 
469 ;  Zerbe  v.  Zerbe,  84  Fx  St  147  ;    Vauxs  Ajjpeal,  13  Wkly. 
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Notes  Caa.  171 )  In  Holland's  Estate,  supra,  the  testator  be- 
queathed  $600  to  A.^  and,  in  a  later  clause,  he  gave  whatever 
should  remain,  after  payment  of  his  debts,  to  B.  It  was  con- 
tended that  the  gift  of  *  whatever  remained  after  payment  of 
debts,'  was,  grammatically,  a  gift  of  the  entire  estate,  and  wiped 
out  the  legacy.  The  court,  however,  added  the  word  *  and  '  after 
the  former  gift,  and  the  Supreme  Court,  on  appeal,  held  that 
even  this  was  needless,  and  that,  although  in  terms  the  two  clauses 
were  repugnant,  the  meaning  of  the  testator  was  self-evident, 
(See,  further,  Miller's  Appeal,  113  Pa  St.  459,  6  Atl.  715  ;  Schott's 
ICstate,  78  Pa.  St  40.)  It  may  be  stated,  by  way  of  parenthesis, 
as  one  of  the  consequences  of  an  intestacy,  that  the  grandson, 
Robert  T.  Potts,  who  is  the  recipient  of  a  legacy,  under  the  will, 
of  $80,000,  and  to  whom,  manifestly,  nothing  more  was  intended 
to  be  given,  will  take  a  much  larger  portion  than  any  other  dis* 
tributee.  The  exceptions  are  sustained,  and  the  fund  is  awarded 
to  the  widow  and  children  of  the  deceased  son." 

Theodore  A,  Tack,  and  Charles  E.  Morgan,  Jr.,  for  appellant 

John  O.  Johnson,  for  appelleea 

Per  Curiam. — The  questions  presented  by  this  appeal  were 
casefully  considered  and  rightly  decided  by  the  Orphans'  Court 
in  banc  There  was  no  error  in  sustaining  exceptions  to  the  adju- 
dication, or  in  holding  that  the  testator,  Abraham  Cox,  died  testate 
as  to  the  residue  of  the  estate  remaining  after  deducting  the  sum 
of  $30,000  set  apart  for  his  grandson;  and  hence  the  fund  in  ques- 
tion was  rightly  awarded  to  the  widow  and  children  of  the  testa- 
tor^s  deceased  son,  Abram  R  Cox.  The  will  under  which  the 
question  of  intestacy  arose  was  correctly  construed  by  the  court 
below,  and  on  its  opinion  the  decree  is  af&rmed,  and  appeal  dis- 
missed, at  appellant's  costa 


Note.— TO  WHAT  EXTENT  THE  COURT  MAY  SUPPLY  OR  SUB- 
STITUTE NECESSARY  WORDS. 

While  it  is  an  elementary  proposition  tliat  the  courts  will  not  make  a  will  for 
a  person  by  Incorporating  into  the  recitals  of  a  devise  a  legal  expression  that 
might  entirely  frustrate  the  testamentary  intent,  or  even  a  word  that  might  be 
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of  doubtful  propriety.  itUl  it  is  equally  true  that  they  will  not  imperil  the  tes- 
tamentary scheme  or  allow  a  miscarriage  of  Justice,  when  it  is  entirely  clear, 
from  the  various  recitals  of  the  will,  that  a  certain  effect  was  intended,  and  that 
through  inadvertence  or  mere  clerical  mischance  some  necessary  word  has  been 
omitted.  (Zvrbe  ▼.  Zerbe,  84  Pa.  St.  147;  Covenhoven  ▼.  Shuler,  2  Paige. 
N.  Y.  Ch.  122;  Geiger  ▼.  Brown,  4  McCord,  418;  Pickering  v.  Langdon.  22 
Me.  420;  Howerton  v.  Henderson.  88  N.  0.  697;  Hill  ▼.  Downes,  125  Mass. 
509) 

Words  and  limitations  may  be  transposed,  supplied  or  rejected,  when  the  im- 
mediate context  or  the  general  scheme  of  the  will  warrants  it,  but  not  merely 
on  a  conjecture  or  hypothesis  of  the  testator's  intention.  (Jackson  ▼.  Hoover, 
26  Ind.  511.) 

In  the  construction  of  wills,  the  rule  that  the  general  intent  to  dispose  of  the 
whole  property  should  prevail  in  preference  to  any  particular  intent,  applies  to 
cases  where  there  is  an  intention  exhibited  to  make  a  certain  disposition  of  the 
property,  and  the  mode  of  executing  that  intention  is  erroneously,  defectively, 
or  illegally  prescribed  in  the  will,  and  not  to  cases  where  there  is  a  clear  inten- 
tion to  effect  another  purpose,  distinct  and  differing  from  the  general  object. 
If  the  testator  uses  language  which  can  be  construed  so  as  to  carry  the  general 
intent  and  purpose  into  effect,  it  is  the  duty  of  the  court  to  so  construe  the  Ian- 
guage  as  to  accomplish  that  object;  but  the  court  is  not  authorized  to  supply 
omissions  by  adding  w  )rd8,  even  for  such  a  purpose.  The  testator  must  ex 
press  his  intention  or  use  such  language  as  will  enable  the  court  to  ascertain 
what  his  intention  is  in  order  to  make  it  effectual.  (Pickering  v.  Langdon,  22 
Me.  418.)  When  implications  are  allowed  they  must  be  such  as  are  necessary, 
or  at  least  highly  probable,  and  not  merely  possible.  In  construing  a  will  con- 
jecture must  not  be  taken  for  implication.  Necessary  implication  means,  so 
strong  a  probability  of  intention  that  any  intention  contrary  to  that  imputed  to 
the  testator  cannot  be  supposed. 

In  Gray  v.  Pearson  (6  H.  of  L.  ChS.  61),  Lord  St.  Leonards  said;  ''No- 
body is  more  disposed  than  I  am  to  abide  by  clear  words,  and  give  to  them  their 
natural  and  grammatical  meaning:  but  I  never  did  and  never  can  come  to  the 
conclusion  that  the  words  of  a  will  cannot  admit  of  modification  according  to 
the  real  intention  of  the  testator,  as  you  find  it  from  other  expressions,  or  from 
the  whole  context  of  the  will.  It  is  difficult  to  lay  down,"  says  he,  "  any  ab* 
stract  rule  upon  the  subject,  but  where  I  find  the  intention,  and  I  find  words 
pointing  out  the  intention,  and  that  if  I  give  to  the  words  their  simple  mean* 
ing  according  to  their  prima  fade  import,  I  defeat  the  intention — I  hold  thut  I 
am  bound,  by  every  rule  both  of  law  and  equity,  to  see  whether  I  cannot  give 
to  them,  by  natural  construction,  an  import  which  will  effectuate  and  not  de* 
feat  the  intention." 

And  in  Abbott  v.  Middleton  (7  H.  of  L  Cas.  94).  the  same  great  judge  said- 
"  But  if,  upon  the  whole  frame  of  the  will,  I  am  satisfied  of  what  was  his  gen- 
eral intention.  I  start  with  that  general  intention.  It  will  not  enable  me  to 
alter  words,  but,  having  ascertained  the  intention,  then  I  have  to  ask  whether 
I  can  or  cannot  so  construe  the  words  actually  used  as  to  carry  out  the  iaten* 
Uon." 
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Coart  may  expanse  and  interpolate  words.— As  it  ia  an  established  rule 
in  the  construction  ot  wills,  that  where  it  is  evident  that  the  testator  has  not 
expressed  himself  as  he  intended  and  supposed  he  had  done,  and  the  defeat  is 
produced  by  the  omissioa  of  some  word  or  words,  and  when  it  is  certain, 
beyond  reasonable  doubt,  what  particular  words  were  thus  omitted,  they  may 
be  supplied  by  intendment,  and  the  will  read  and  construed  as  if  those  words 
had  been  written  in  the  place  or  places  where  they  were  intended  t  >  have  been. 
(Redf.  on  Wills,  458,  and  per  Liord  Manbfibld.  in  Clements  v.  Parke,  3  Doug. 
884.) 

It  is  an  idle  ceremony  to  attempt  a  tabulation  of  instances  where  the  courts 
have  assumed  to  correct  clerical,  grammatical  or  synthetical  errors  in  the  context 
of  a  will,  as  this  power  to  correct  and  substitute  has  been  recognized  for  up- 
wards of  two  -centuries.  Chancellor  Esnt  says,  speaking  of  the  numerous 
Instances  in  which  "  or  "  is  to  be  taken  for  "  and  **:  *'It  is  now  to  be  hoped  that 
the  question  in  the  construction  of  these  words  in  a  will,  will  never  hereafter 
be  revived.  It  is  important  that  Wiieu  a  question  of  the  kind  has  become  once 
settled  (and  it  is  almost  immaterial  which  way),  that  it  should  not  be  disturbed, 
for  it  grows  into  a  landmark  of  property."  It  is  to  be  regretted,  that  after  the 
rule  has  been  settled  and  recognized  in  this  state  for  fifty  years,  it  should 
again  be  reopened  for  discussion.    (Rice's  Am.  Prob.  Law  and  Practice,  lo3.) 

Thus  the  word  "or/  in  a  devise  and  bequest  of  the  residuary  estate  to  the 
testator's  "spinster  or  unmarried  nieces,"  will  be  construed  to  mean  "and,"  in 
the  absenpe  of  any  reason  appare-<t  from  the  will  or  circumstances  for  discrimi- 
nation between  nieces  who  are  strictly  spinsters  and  those  who  are  widows. 
{He  Conway's  Estate,  181  Pa.  156,  40  W.  N.  C.  198,  87  Atl.  204.) 

But  the  power  of  equity  to  correct  mistakes  in  wills  is  limited  to  the  correc* 
tion  of  those  which  appear  upon  the  face  of  the  instrument  itself. 

(Story,  Bq.  Jur.  No.  179;  1  Redf.  Wills,  570-572;  Schouler,  Wills,  sec.  220; 
1  Jarmau,  Wills,  1  R.  &  T.  ed.  409,  708  el  seq.;  AIcAlister  v.  Butterfield.  81 
Ind.  25.) 

It  is  an  established  rule  that  the  chancery  powers  of  a  court  cannot  be  in- 
voked to  reform  a  will  by  eliminating  words  or  phrases,  and  supplying  otiicrs. 
80  &s  to  make  the  instrument  conform  to  what  may  be  supposed  to  have  be^n 
the  real  intetition  of  the  testator.  (Punk  v  Davis,  10:J  Ind.  2S1;  Judy  v.  Gil- 
bert, 77  id.  96;  Sherwood  v  Sherwoo  1,  45  Wis.  357.)  The  reason  is.  that  an 
action  to  reform  a  written  instrument  is  regarded  as  essentially  an  action  for 
specific  performance.  A  devisee  is  a  mere  volunteer:  the  making  of  a  will 
being  a  voluntary  act,  there  is,  therefore,  no  consideration  to  support  the  action, 
as  in  actions  to  reform  deeds  or  contracts.  "  Volunteers  under  wills  have  no 
equity  whereon  to  found  a  suit  for  specific  performance."  (Wigram  Wills.  47.) 
Extrinsic  evidence  may  be  admitted  in  a  proper  case,  where  the  effect  of  it  is 
merely  to  explain  or  make  certain  what  the  testator  has  written,  but  such  evi- 
dence is  never  admissible  to  show  what  the  testator  intended  to  write.  If  the 
testator  had  devised  the  land  by  some  general  description  by  which  it  might 
have  been  identified,  as  for  example,  if  he  had  said,  "  all  my  land  "  in  a  certain 
section  or  township,  or  "  the  lot  purchased  by  me  from  A.,"  or  "  the  tract  of 
land  occupied  by  B.,'  and  had  then  added  an  erroneous  particular  description, 
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a  case  would  have  beea  presented  for  the  admission  of  extraneous  evidence, 
within  the  rule  which  holds,  where  there  is  a  false  description,  either  of  the 
devisee  or  of  the  thing  devised,  if  the  will  nevertheless  contains  a  sufficient 
general  description  of  the  person  or  thing  it  will  take  effect,  notwithstanding 
the  erroneous  particular  description.  (CleveUnd  v.  Spilman,  25  Ind.  95; 
Winkley  v.  Kaime,  32  N.  H.  268;  Allen  v.  Lyons,  2  Wash.  C.  C.  476;  1  Redfield 
Wills.  585.) 

Extrinsic  evidence  is  not  admitted  in  any  case,  with  a  view  of  reforming  or 
adding  anything  to  the  will,  but  for  the  purpose  of  arriving  at  the  real  intent 
of  the  testator,  by  identifying  the  person  or  thing  generally  described,  and  to 
remove  the  ambiguity  resulting  from  the  erroneous  particular  description. 
(Daugherty  v.  Rogers.  119  Ind.  254,  20  N.  E.  Rep,  779.) 

Words  and  limitations  may  be  transposed,  supplied  or  rejected,  when  the 
immediate  context  or  the  general  scheme  of  the  will  warrants  it.  but  not  merely 
on  a  conjecture  or  hypothebis  of  the  testator's  intention.  (Jackson  v.  Hoover, 
26  Ind.  511.) 

In  the  construction  of  wills,  the  rule  that  the  general  intent  to  dispose  of  the 
whole  property  should  prevail  in  preference  to  any  particular  intent,  applies  to 
cases  where  there  is  an  intention  exhibited  to  make  a  certain  disposition  of  the 
property,  and  the  mode  of  executing  that  intention  is  erroneously,  defectively,  or 
illegally  prescribed  in  the  will,  and  not  to  cases  where  there  is  a  clear  intention  to 
effect  another  purpose,  distinct  and  differing  from  the  general  object.  If  the  testa- 
tor uses  language  which  can  be  construed  so  as  to  carry  the  general  intent  and 
purpose  into  effect,  it  is  the  duty  of  the  court  to  so  construe  the  language  as  to 
accomplish  that  object;  but  the  court  is  not  authorized  to  supply  omissions  by 
adding  words,  even  for  such  a  purpose.  The  testator  must  express  his  inten- 
tion or  use  such  language  as  will  enable  the  court  to  ascertain  what  his  inten- 
tion is  in  order  to  make  it  effectual.  (Pickering  v.  Langdon,  22  Me.  418.) 
When  implications  are  allowed  they  must  be  such  as  are  necessary,  or  at  least 
highly  probable,  and  not  merely  possible.  In  construing  a  will  conjecture 
must  not  be  taken  for  implication.  Necessary  implication  means,  so  strong  a 
probability  of  intention  that  any  intention  contrary  to  that  imputed  to  the  tes- 
tator cannot  be  supposed. 

The  whole  will  t^ken  together  must  produce  the  conviction  that  the  testator's 
intention  was  to  create  the  estate  raised  by  implication.  (McOoury  v.  Leek,  14 
N.  J.  Eq.  70.) 

I  will  give  from  a  number  of  the  adjudicated  cases  some  instances  of  the 
supplying  of  words.  In  Lynch  v.  Hill  (6  Munf.  114)  it  was  held,  that  in  sup- 
plying words  in  a  will  it  is  the  most  correct  course  to  supply  such  only  as  it  is 
evident  the  testator  intended  to  use  and  not  such  also  as  would  be  necessarv  to 
effectuate  the  supposed  intention  of  the  testator.  In  that  case  the  words  of  a 
contingent  limitation  being,  "in  case  S.  N.  0.  without  issue  of  body  lawfully 
begotten,  then,"  etc.,  the  words  "die"  and  "her"  may  be  supplied  as  evi- 
dently intended  by  the  testator,  but  not  the  word  * '  leaving,"  which  he  might 
not  have  known  to  be  necessary  in  law  to  give  the  limitation  effect,  and  there- 
fore, might  not  have  intended  to  use. 

In  Dew  V.  Barns  (1  Jones's  Eq.  149)  the  t>rovision  of  the  will  was,  "if  cither 
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of  my  should  die  without  a  lawful  heir,  the  longest  lived  heirs  the  whole  of 
both  estates."  Battle,  J.,  said:  **The  word  *  either/  taken  by  itself,  signifies 
one  or  another  of  any  number,  but  it  is  here  confined  to  two  by  force  of  the 
word  '  both '  which  signifies  *  two '  considered  as  distinct  from  others  or  by 
themselves.  The  omitted  word  or  words  then  is,  or  are,  '  sons'  or  *  two  sons;' 
and  it  is  so  plain  that  such  and  no  other  was  the  testator*s  meaning,  that  no 
argument  can  make  it  plainer. " 

In  Sessoms  ▼.  Sessoms  (2  Dev.  &  B.  458)  the  word  "dollars"  was  supplied 
after  the  words  "  Ave  hundred  "  it  being  clear  from  the  will  that  that  was  the 
intention. 

In  Gkiger  v.  Brown  (4  McOord,  418),  in  a  bequest  to  a  wife  the  testator  said: 
"All  my  household  furniture  and  the  increase  of  the  said  negroes  during  her 
natural."    The  word  *'  life  "  was  supplied. 

In  Reid  v.  Hancock  (10  Humph.  368)  the  bequest  was:  "  I  give  to  my  wife 
all  my  property  during  her  widowhood,  until  my  children  become  of  lawful 
age.  After  that  event  I  wish  it  equally  divided  among  them."  It  was  held 
that  the  manifest  intent  of  the  testator  to  give  all  his  property  to  his  wife  during 
her  widowhood  or  until  his  children  should  become  of  lawful  age,  and  on  the 
happening  of  either  of  these  events  to  divide  it  equally  between  the  wife  and 
children;  and  to  carry  out  manifest  intention,  the  court  will  supply  words  and 
disregard  strict  grammatical  construction. 

In  Kellogg  V.  Mix  (37  Conn.  248)  the  language  of  the  will  was:  "After  pay- 
ing my  debts  I  give  to  my  beloved  wife  C,  in  trust  for  the  maintenance  of  he**- 
self  during  her  life  and  of  my  daughter  E.,  so  long  as  she  remains  single;  and 
to  my  son  G.,  four  hundred  dollars  a  year  to  be  paid  to  him  by  my  trustees." 
A  previous  clause  had  given  the  entire  estate  to  trustees  for  the  purposes  to  be 
stated  in  the  will.  No  other  disposition  of  the  income,  which  was  over  four 
thousand  dollars  a  year,  was  made  during  the  life  of  the  widow;  but  the  income 
was  given  to  the  children  after  her  death,  and  any  appropriation  of  any  part  of 
the  principal  of  the  estate  before  her  death  was  forbidden;  unless  with  her  con- 
sent; and  there  was  a  provision,  that  she  should  have  the  entire  use  of  her 
portion  of  the  estate  until  her  death.  Jleldt  that  it  was  clear  that  the  testator 
intended  to  give  his  widow  the  net  income  of  the  estate  during  her  life,  except 
the  four  hundred  dollars  given  to  his  son,  and  that  these  words  should  be  sup< 
plied  in  construing  the  legacy  to  her. 

In  McEeehan  v.  Wilson  (58  Pa.  St.  74)  it  was  held  that  when  the  omission 
or  insertion  of  words  has  left  unexpressed  or  wrongly  expressed  what  from  the 
whole  tenor  of  the  will,  was  the  intention  of  the  testator,  the  court  will  permit  the 
will  to  be  read  as  if  the  words  had  been  inserted  or  omitted.  But  this  is  to  be 
done  only  when  such  Intention  is  clear  beyond  a  reasonable  doubt  by  the  will 
itself,  except  in  jome  cases  of  latent  ambiguity.  The  rule  applies  to  a  defect- 
ively expressed  intent.  If  from  the  will  the  intent  cannot  be  gathered,  worda 
cannot  be  supplied  to  disclose  an  intent.  In  that  case,  it  was  held,  that  the 
word  "  children  "  may  include  **  grandchildren,"  where  succession  is  evidently 
Intended. 

In  Zerbo  V.  Zerbe  (84  Pa.  St.  147)  the  testator's  will  contained  this  clause: 
"  First  I  give  and  bequeath  unto  my  son  Edward  and  Peter  and  my  daughter 
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Catharine  and  Mary  my  daughter's  children  Daniel,  John,  Elizabeth  and  Emma 
Mull  they  shall  stand  in  equal  shares,  that  is  to  say  Mary's  children  shall  have 
the  share  of  their  mother.  Item,  my  son  Daniel  and  Jarrett  and  my  daughter 
Sarah  and  Louisa's  child  Edward  Hummel  they  shall  have  nothing  of  my  estate, 
they  have  more  now  than  their  shares  would  come  to.  Last  and  also  I  appoint 
my  son  Edward  and  John  Ztmmermann  farmer  as  my  executors  of  this  my  last 
will  and  testament  and  they  shall  have  a  right  to  sell  the  property  and  make  it 
into  money,  when  they  think  fit  to  do  so,  or  when  it  will  bring  the  most 
money."  Held,  that  this  will  carried  all  the  real  and  personal  estate  of  the  tes- 
tator to  those  mentioned  in  the  first  clause,  and  that  the  word  "  estate "  be- 
longed to  the  first  clause  of  the  will  as  well  as  the  second,  and  that  the  word 
'*  shares  "  In  the  first  clause,  corresponds  to  the  same  word  in  the  last  clause, 
and  both  refer  to  the  same  estate. 

In  Varner's  Appeal  (87  Pa.  St.  422)  the  testator  devised  all  of  his  estate  to 
trustees,  to  pay  over  the  income  of  one-half  thereof  to  his  granddaughter  until 
she  attained  the  age  of  twenty -five  years  and  then  to  convey  to  her  in  fee  the 
one-half  of  Ids  estate,  *'  subject  to  the  payment  of  its  pro  rata  share  of  the  an- 
nuities hereinafter  charged  on  my  said  estate."  In  another  clause  of  his  will 
he  directed  the  income  of  the  other  half  to  be  paid  to  his  two  nephews  and  a 
niece  in  equal  shares,  and  when  the  youngest  of  them  attained  the  age  of 
twenty-one  years,  their  shares  should  be  conveyed  to  them  in  fee,  "  subject  to 
the  payment  of  the  pro  rata  share  of  the  annuities  hereinafter  charged  upon  my 
said  estate."  In  two  separate  cli uses  he  created  annuities  and  made  them  an 
express  charge  upon  the  shares  of  the  nephews  and  the  niece,  but  made  no 
mention  of  the  granddaughter  in  either  of  these  clauses.  Commissioners  were 
appointed  to  make  partition  of  the  estate,  who  divided  the  same  into  two  parts 
and  charged  each  with  the  payment  of  one>half  of  the  annuities  which  charge 
the  court  sustained,  on  the  ground  that  it  was  the  manifest  intent  of  the  testa- 
tor to  charge  both  parts  of  his  estate,  and  that  it  was  evident  that  the  name  of 
the  granddaughter  had  been  omitted  by  mistake  in  the  clause  giving  the  an- 
nuities. Held,  reversing  the  court  below,  that  the  name  of  the  granddaujchter 
could  not  thus  be  supplied,  and  that  her  share  was  not  subject  to  the  burden 
of  the  annuities;  that  words  ran  only  be  supplied  in  a  will,  where  they  are 
necessary  to  give  effect  to  the  unquestionable  purpose  of  a  testator,  but,  where 
they  will  not  advance  thifl  intent,  no  such  change  can  be  made. 

In  Cleland  v.  Waters  (16  Ga.  496)  a  testator,  after  naming  sundry  slaves, 
male  and  female,  adds :  "On  account  of  the  faithful  services  of  my  body-ser- 
vant, William  (the  husband  of  Peggy),  I  will  and  do  devise  his  emancipation 
or  freedom  with  the  future  issue  and  increase  of  all  the  females  mentioned  in 
this  item  of  my  will.  If  it  is  incompatible  with  the  humanity,  etc. ,  of  the  au- 
thorities of  the  state  of  Georgia,  I  direct  my  qualified  executor  to  send  the 
said  slaves  out  of  the  state  of  Georgia  to  such  place  as  they  may  select ;  and 
that  their  expenses  to  such  place  be  paid  by  my  executor  out  of  my  estate,  and 
the  whole  proceedings  be  conducted  according  to  the  laws  and  decisions  of  the 
state  of  Gkorgia.  I  having  no  desire  or  intention  to  violate  the  spirit  or  inten- 
tion or  policy  of  such  state.  ♦  »  »  I  desire  that  the  said  slaves,  if  com- 
pelled, may  select  their  residence  out  of  the  state  of  Georgia,  and  in   any  part 
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of  the  world."  The  will  directed  the  forfeiture  of  the  interest  of  any  legatee 
who  might  resist  said  item.  Held,  that  the  intention  of  the  testator  was  to 
manumit  all  the  slaves  mentioned  in  that  item  of  the  will:  that  where  a  will 
is  absurd  or  ambiguous,  as  it  stands,  the  court  may  supply  words  to  carry 
into  effect  the  intention  of  the  testator,  when  the  intention  is  clearly  mani- 
fested. 


QuiNCY   VS.   QuiNCY. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  24, 1897;  167  Mass. 

686,  46  N.  E.  Rep.  108.] 

Estate   op  person   deceased — Statute    op   limitations — 

JJew  assets. 

A  reversionary  interest  in  property  conveyed  to  tnistees  for  the  benefit  of 
creditors,  which,  at  the  time  of  the  testator's  death  and  long  afterwards,  is 
supposed  to  be  of  no  value,  and  although  known  to  the  administrator,  and 
to  a  creditor  whose  claim  arose,  is  not  included  in  the  inventory  of  his 
estate,  but  which,  eleven  years  subsequently,  tarns  out  to  be  more  than 
sufficient  to  pay  the  creditor's  claim,  may  be  found  to  be  new  assets  within 
Pub.  Sts.  (ch.  136,  sec.  11),  in  an  action  brought  by  a  creditor  nearly 
twelve  years  after  the  administrator  gave  bond,  and  within  the  time  lim- 
ited by  the  statute. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  coanty  of  Suffolk. 

Edmund  M.  Parker-,  for  plaintiff. 

F.  L.  Hayes  and  &  0,  Wells,  for  defendant 

Holmes,  J. — This  is  an  action  brought  by  the  payee  of  a  note 
against  the  administrator  of  the  maker,  nearly  twelve  years  after 
the  defendant  gave  bond.  The  plaintiff  seeks  to  avoid  the  statute 
of  limitations  on  the  ground  that  assets  have  come  to  the  defend- 
ant's hands  within  the  time  limited  by  Pub.  St  (ch.  136,  §  11). 
The  case  was  submitted  to  the  Superior  Court  on  an  agreed  state- 
ment, with  power  to  draw  inferences  ;  and  the  onlv  question  for 
us  is  whether  the  court  was  warranted  in  concluding  that  the 
plaintiff  had  made  out  his  case. 
Vol.  11-79 
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The  facts  necessary  to  be  mentioned  are  few.  Some  time  be- 
fore  tbe  death  of  the  defendant's  int^estate  and  the  making  of  the 
note  in  suit,  he  had  conveyed  valuable  property  to  trustees  for 
the  benefit  of  creditors,  with  a  provision  that  if,  upon  the  full 
payment  of  all  the  creditors  mentioned,  any  right,  title,  or  inter- 
est remained  undisposed  of,  they  should  reconvey  the  same  to 
him.  ^t  the  time -of  his  death,  and  long  afterwards,  this  right 
to  a  possible  surplus  was  supposed  to  be  of  no  value,  and,  al- 
though known  to  both  the  plaintiff  and  a  coadministrator  of  the 
defendant,  it  was  not  included  in  the  inventory.  On  July  21, 
1898,  however,  the  creditors  agreed  to  accept  stock  in  a  real 
estate  trust  in  satisfaction  of  their  claima  The  stock  was  deliv- 
ered to  them  on  October  18,  1893,  and  it  turned  out  that  there 
remained  property  to  be  handed  over  to  the  defendant  which  was 
much  more  than  enough  to  pay  tlie  plaintiff,  who,  as  a  creditor  of 
later  date,  had  no  been  entitled  to  share  the  benefit  of  the  trust. 
It  should  be  added  that  tenants  in  common  with  the  trustees  con- 
tributed their  interests  to  the  real  estate  trust,  receiving  certifi- 
cates in  return,  and  that  we  cannot  say  that  the  Superior  Court 
was  not  warranted  in  finding  that,  before  the  execution  of  the  in- 
denture, it  was  wholly  uncertain  whether  the  right  to  a  surplus 
under  the  trust  deed  would  turn  out  to  be  of  any  value. 

On  these  facts,  we  are  of  opinion  that  the.  finding  for  the  plaint- 
iff was  justified.  The  section  of  the  Public  Statutes  upon  which 
he  bases  his  claim  (Pub.  St  ch.  186,  §  11)  is  a  difficult  one  to  con- 
strue. It  cannot  be  taken  to  extend  to  all  cases  where  tangible 
property  first  is  received  by  the  executor  or  administrator  after 
two  years,  even  if  not  included  in  the  inventory.  A  vested  in- 
terest in  remainder  or  otherwise  may  have  a  market  value,  and 
may  be  present  assets  before  the  tangible  property  vests  in  posses- 
sion. {Sturteuant  v.  Stwtevant,  4  Allen,  122 ;  Robinson  v.  Hodgty 
117  Masa  222 ;  Gould  v.  Camp,  157  id.  368,  82  N.  E.  225.) 
But,  on  the  other  hand,  the  section  must  be  given  a  serious 
meaning;  and  it  would  be  made  almost  illusory  if  construed  not 
to  apply  to  any  case  where  the  right  was  vested  at  the  debtor's 
death.  In  GouM  v.  Camp  (167  Mass.  868,  82  N.  E.  225),  the 
proceeds  of  four  notes  not  included  in  the  inventory  were  held 
not  to  be  new  assets,  although  a  fraudulent  release  was  outstand- 
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iDg,  and  a  suit  was  necessary  to  collect  them.  There  ihe  uncer- 
tainty was  simply  the  empirical  uncertainty  of  the  verdict  on  facts 
already  existing.  Theoiretically,  if  the  evidence  of  the  facts  found 
was  true,  the  verdict  ought  to  have  been  certain.  But,  in  the  case 
at  bar,  whether  there  would  be  a  surplus  or  not  may  have  de- 
pended on  facts  undetermined  until  the  formation  of  the  real 
estate  trust,  on  the  management  of  the  trustees,  on  the  rise  or  fall 
in  the  value  of  real  estate,  on  the  coming  of  the  tenants  in 
common  into  the  scheme  of  the  real  estate  trust,  and  possibly  on 
one  creditor  refraining  from  an  election  given  him  to  waive  his 
debt  and  to  take  the  residue. 

It  almost  follows  from  what  we  have  said  that  this  action  may 
not  have  been  brought  too  late.  The  real  estate  trust  deed  was 
not  executed  until  July  21,  1893,  and  the  certificates  of  stock  were 
not  delivered  to  the  creditors  until  October  18,  1898,  up  to  which 
time  the  creditors  were  to  retain,  and  did  retain,  their  evidences  of 
indebtednesses.  At  what  precise  moment  it  was  ascertained  that 
there  would  be  a  surplus,  or  at  what  moment  the  plaintiff  knew 
it,  we  cannot  say,  as  matter  of  law.  The  action  may  have  been 
brought  within  two  years  after  the  assets  were  actually  received, 
and  within  one  year  after  the  plaintiff  had  notice  of  the  receipt 

Judgment  for  the  plaintiff. 


WiLHELM  VS.  Calder  et  cU. 

[Supreme  Court  of  Iowa.  May  21,  1897;  71  N.  W.  Rep.  214.] 

Construction^  op  will — Estates  devised — Time  op  taking 

effect. 

1.  It  is  entirely  competent  for  a  testator  to  postpone  the  vesting  of  his  estate  in 

bis  children  until  after  the  death  of  his  wife.    And  this  right  of  postpone- 
ment is  not  affected  by  her  death  before  the  youngest  child  becomes  of  age. 

2.  Where  the  testator  directs  that  surplus  moneys,  if  any,  should  be  divided 

among  his  children,  the  representatives  of  a  deceased  child  are  not  entitled 
to  participate  in  such  distribution. 
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Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Linn. 

Hon.  William  Thompson,  Presiding  Judge. 

Jamison  A  Smyth,  for  appellant 

Rickel  d  Crocker,  for  appelleea 

Deemer,  J. — This  suit  involves  a  construction  of  the  will  of 
C.  E.  Calder,  deceased,  who  died  testate  at  Cedar  Rapids  on  De- 
cember 81,  1889.  The  material  parts  of  his  will  ai-e  as  follows: 
"I  give  and  bequeath  to  my  wife,  Alcinda  A.  Calder,  my  family 
horse,  buggy,  and  harness,  and  all  of  my  household  furniture  of 
every  kind  and  nature  used  by  us  in  and  about  our  homestead. 
I  also  give  and  bequeath  to  my  said  wife  the  one-third  (^)  of  the 
net  income  of  my  whole  estate,  to  be  paid  to  her  in  monthly  in- 
stallments by  my  executor  hereinafter  named,  commencing  thirty 
days  from  and  after  my  death.  And,  in  the  event  that  such 
monthly  installments  should  not  equal  the  sum  of  seventy -five 
(76)  dollars  per  month,  my  said  executor  shall  pay  to  my  said 
wife  enough  out  of  the  remaining  funds  of  my  estate  to  make  her 
income  at  least  seventy-five  (75)  dollars  per  month,  and  shall  also 
pay  to  my  said  wife  out  of  the  income  of  my  estate,  after  deduct- 
ing the  one-third  (J)  above  mentioned,  going  to  her,  a  reasonable  com- 
pensation per  month  for  the  care,  maijitenance,  clothing,  schooling, 
and  support  of  all  my  minor  children  until  each  shall  become  of 
lawful  age,  as  may  be  agreed  upon  by  my  said  wife  and  my  said 
executor.  And  also,  in  the  event  that  my  said  wife  shall  elect  to 
build  her  a  home  on  any  of  my  property,  the  said  executor  is 
hereby  authorized,  empowered,  and  directed  to  erect  such  home 
for  my  said  wife  out  of  the  remaining  two-thirds  (f)  of  the  funds 
of  my  said  estate,  not.  however,  exceeding  the  sum  of  thirty-five 
hundred  (3500)  dollars  to  be  expended  therefor;  but  the  title  of 
.such  home  shall  remain  in  my  said  estate,  subject  to  the  use  of 
same  by  my  said  wife  during  her  life  as  a  homestead  only.  The 
allowance  above  provided  for  my  said  wife  shall  be  paid  her  dur- 
ing her  life,  and  at  her  death  said  executor  shall  provide  the 
means  from  my  said  estate  for  payment  of  last  sickness,  funeral 


WILHELM  V.  CALDER  ET  AL.  629 

expenses,  proper  burial,  and  suitable  monument  The  above  pro- 
vision made  for  my  said  wife  shall  be  received  by  her  in  lieu  of 
all  dower,  right,  title,  and  interest  in  and  to  my  said  estate.  2d. 
The  residue  of  my  estate,  both  real  and  personal,  I  give  and  be- 
queath to  my  children,  viz.,  Mary  K  Oalder,  Edith  M.  Calder, 
Chaa  A.  Calder,  Adeline  E.  Calder,  Lewis  B.  Calder,  Cornelia  0. 
Calder,  and  George  A.  Calder,  equally ;  but  the  said  property  is 
to  be  held  by  my  said  executor  hereinafter  named  until  after  the 
death  of  my  said  wife,  Alcinda  A.  Calder.  And,  in  the  event 
that  my  said  wife  shall  die  before  the  youngest  of  my  surviving 
children  become  of  age,  then  said  property  shall  be  held  by  my 
said  executor  until  my  said  youngest  surviving  child  shall  become 
of  age,  at  which  time  the  whole  of  the  remaining  part  of  my  said 
estate  shall  be  divided  equally  between  my  said  children  then 
living,  share  and  share  alike,  and  descend  to  them  in  fee  simple." 
"  After  all  of  my  debts  are  fully  paid  and  discharged,  should  any 
surplus  moneys  remain  in  the  hands  of  my  executor  over  and 
above  what  will  be  actually  necessary  to  provide  for  the  payment 
already  directed,  my  said  executor  at  the  end  of  any  year  shall 
pay  to  each  one  of  my  children  such  sum  of  money  as  the  surplus 
on  hand  will  warrant  And  should  any  of  my  said  children  at 
the  time  of  such  payment  not  be  of  age,  the  amount  going  to  such 
child  or  children  shall  be  retained  by  my  said  executor,  and 
loaned  by  him  for  the  use  and  benefit  of  such  child  or  children 
until  they  become  of  age,  and  when  they  become  of  age  he  shall 
turn  the  same  over  to  them.  The  payment  made  to  each  of  ray 
said  children  shall  be  equal,  each  sharing  alika"  Appellant  is 
the  executor  of  Mary  K  Wilhelm  (formerly  Mary  R  Calder),  the 
person  of  that  name  mentioned  in  this  will,  who  died  during  the 
lifetime  of  her  mother,  Alcinda  A.  Calder,  and  before  the  testator's 
first  child  became  of  age,  and,  as  such,  claims  that  under  the 
second  and  fourth  clauses  of  the  will  the  interest  of  the  children 
named  therein,  including  Mary  E.  Wilhelm,  vested  at  once  on  the 
death  of  the  testator,  and  that  the  time  of  enjoyment  only  was 
postponed.  The  argument  is  that  it  is  the  duty  of  the  court  to  so 
construe  the  terms  of  a  will  as  to  create  a  vested  estate,  if  possible, 
and  that  the  intent  to  postpone  the  vesting  of  an  estate  must  be 
clear  and  manifest     Appellant  further  insists  upon  the  application 
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of  this  rale:  ''That  when  an  estate  or  interest  in  lands  is  devised 
in  clear  and  absolute  language,  without  words  of  limitation,  the 
devise  cannot  be  defeated  by  a  subsequent  contradictory  provision, 
or  a  condition  inferentially  raising  a  limitation  upon  the  devise  or 
bequest" 

Looking  now  to  the  first  and  second  clauses  of  the  will,  it  is 
perfectly  clear  that  the  testator  did  not  intend  that  the  estate 
should  vest  in  his  children  in  any  event  until  after  the  death  of 
his  wife,  for  certain  charges  are  created  upon  it  by  the  first  para* 
graph  which  makes  present  vesting  entirely  impracticable  The 
will  also  expressly  pn)vides  that,  in  the  event  his  wife  should  die 
before  the  youngest  of  the  surviving  children  shall  have  become 
of  age,  then  the  property  shall  be  held  by  the  executor  until  Siiid 
child  becomes  of  age,  at  virhich  time  the  whole  of  the  remaining 
estate  shall  be  divided  equally  between  his  children  then  living, 
share  and  share  alike,  and  descend  to  them  in  fee  simple.  Clearer 
language  to  postpone  the  vesting  of  his  estate  could  hardly  have 
been  selected  by  the  testator.  As  the  record  shows  that  Alcinda 
A.  Calder  is  yet  alive,  and  was  made  a  party  to  this  suit,  and 
further  discloses  the  fact  that  she  accepted  tlie  provisions  made  for 
her  by  the  will  in  lieu  of  dower,  as  by  statute  provided,  there  is 
no  doubt  whatever  of  the  correctness  of  the  ruling  on  the  demurrer. 
Any  other  construction  would  render  nugatory  some  of  the  lan- 
guage of  the  will  and  thwart  the  manifest  intent  of  the  testator; 
for  he  evidently  intended  to  postpone  the  vesting  of  his  estate  in 
his  children  until  the  death  of  his  wife,  in  the  event  she  died  be- 
fore the  youngest  became  of  aga  And,  in  the  event  she  should 
die  after  the  happening  of  this  contingency,  then  the  surviving 
children  only  were  entitled  to  take  under  the  will  The  case  of 
Ducker  v.  Bumham  (146  III.  9,  34  N.  E.  558),  relied  upon  by  ap- 
pellant, does  not  aimounce  a  contrary  doctrine.  In  that  case  the 
widow  was  dead,  and  the  child  who  sought  to  take  under  the  will 
was  living. — exactly  the  reverse  of  the  facts  appearing  in  the  case 
at  bar.  Again,  the  conditions  of  the  two  wills  are  manifestly  so 
different  that  the  same  rule  cannot  be  applied  to  the  two  casea 
In  the  Illinois  case  the  will  did  not  provide,  as  in  this,  that  at  the 
death  of  the  wife  the  property  should  be  divided  between  the  chil- 
dren then  living.     The  case  of  Baker  v.  McLeod*8  Estate  (fWis.! 
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48  N.  W.  657),  also  relied  upon  by  appellant,  is  not  in  point 
We  need  not  review  all  the  cases  cited  by  appellant ;  for,  as  we 
have  frequently  said,  cases  are  of  little  help,  except  as  they  settle 
rules  and  principles  by  which  to  arrive  at  the  intent  of  the  testator, 
which  is  always  the  pivotal  point  of  inquiry  in  such  controversies 
as  this. 

It  is  argued,  however,  that  there  is  an  absolute  devise  to  the 
children  in  the  second  paragraph  of  the  will,  and  that  any  subse- 
quent limitation  or  condition  is  void  for  repugnancy.  In  constru- 
ing this  paragraph,  all  of  the  language  should  be  considered,  for 
the  presumption  is  that  it  was  used  advisedly  and  for  a  purpose; 
and  the  words  used  should  be  studied  as  a  whole,  in  order  to  ar- 
rive at  the  testator^s  intent  Scanning  the  paragraph  as  a  whole, 
it  is  clear  that  there  is  an  absolute  devise  to  such  of  the  children 
as  should  survive  at  the  time  the  youngest  of  them  became  of.  age, 
but  it  was  not  to  vest  until  the  happening  of  two  events :  First, 
the  death  of  ihe  widow ;  and,  second,  the  arrival  at  age  of  all  the 
minor  children.  There  is  no  room  for  application  of  the  doctrine 
relied  upon  by  appellant,  and  referred  to  in  the  cases  of  Bilh  v. 
Bills  (80  Iowa,  270,  45  N.  W.  748);  In  Be  Proctors  Estate  ([Iowa], 
63  N.  W.  670,  and  cases  cited).  The  case  is  more  like  Jordan  v. 
Woodin  ([Iowa],  61  N.  W.  948),  and  Grindem  v.  Orindem  ([Iowa], 
56  N.  W.  505),  than  any  to  which  our  attention  has  been  called.  It 
may  be  observed  in  passing  that,  in  the  opinion  of  the  writer,  a 
majority  of  this  court  has,  against  his  protest,  entirely  abrogated 
the  rule  upon  which  appellant  reliea  (See  limas  v.  Neidi  [Iowa], 
70  N.  W.  203.)  But,  be  this  as  it  may,  we  are  all  agreed  that 
this  case  does  not  fall  within  the  rule.  Appellant  is  not  entitled 
to  anything  under  the  fourth  paragraph  of  the  will,  for  it  is  evi- 
dent that  the  surplus  money  therein  referred  to  was  to  be  divided 
among  his  children,  not  bequeathed  to  their  representatives.  Ap- 
pellant, as  executor  of  the  estate  of  one  of  the  children  mentioned 
in  this  will,  has  no  interest  in  the  property  left  by  Charles  K 
Calder  at  his  decease,  and  the  judgment  of  the  Distiict  Court  so 
declanng  is  affirmed. 
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DURKIN  VS.    LaNGLEY. 

[Supreme  Judicial  Court  of  Massachusetts,  Feb.  25, 1897;  167  Mass.  577,  46  N. 

E.  Rep.  119.] 

Action — Executor— Monument. 

A.  proposed  in  writing  to  erect  for  the  estate  of  B.  a  monument  for  a  certain 
sum.  and  C.  signed  his  name  individually,  and  not  as  executor,  to  an  ac- 
ceptance of  the  proposal.  B.  had  already  bequeathed  to  C.  fifteen  shares  of 
stock  the  avails  of  which  were  to  be  expended  by  him  in  the  erection  of  a 
monument  on  his  lot.  Held,  that  0.  bound  himself  personally,  if  at  all, 
and  that  an  action  by  A.  against  0.  as  executor  for  the  amount  alleged  to- 
be  due  under  the  agreement  could  not  be  maintained. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  Bristol. 

Hon.  Robert  R  Bishop,  Presiding  Judga 

J.  W.  Cummings  and  J.  T.  Chimmmgs,  for  plaintiflE. 

Jennings  A  Morton^  for  defendant. 

Holmes,  J. — Tlie  contract  sued  upon,  literally  construed,  pur- 
ports to  bind  the  defendant  personally.  The  acceptance  is  per- 
sonal, and  the  offer  is  personal.  The  words  "  for  the  estate  of 
California  A.  Davol,"  following  the  words,  "  I  agree  to  build  for 
you,''  only  identify  the  subject  matter  of  the  contract.  The  gen- 
eral rule  of  the  common  law  is  that  an  executor  cannot  bind  him- 
self in  a  representative  capacity  by  a  new  express  contract  He 
binds  himself  personally,  if  at  all.  {Luscomb  v.  Ballard^  6  Gray, 
408 ;  Kingman  v.  Soule,  182  Masa  285,  288 ;  PhiUips  v.  Blatch- 
ford,  187  id.  510,  514 ;  Farhall  v.  FarhaU,  7  Ch.  App,  128,  127, 
128.)  Taking  these  two  considerations  together,  we  are  not  ta 
enforce  the  contract  against  the  estate  unless  some  paramount 
reason  is  shown.  We  do  not  discover  one  in  Pub.  St  ch.  144,  § 
6.  That  section  only  authorizes  the  Probate  Court  to  allow  a  rea- 
sonable sum  for  a  monument  when  the  same  has  been  expended 
by  the  executor  or  administrator.  It  does  not  purport  to  author- 
ize a  new  form  of  contract  If  it  does  so,  it  does  so  by  implication 
only.     Even  in  the  case  of  funeral  expenses  proper,  the  decisions 
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allowing  a  recovery  againat  the  estate  are  decisions  on  a  promise 
implied  by  law,  and  arising  from  the  necessity  of  the  case.  Our 
attention  has  not  been  called  to  any  case  allowing  a  recovery  on 
an  express  promise,  still  less  to  one  allowing  a  recovery  against  the 
estate  upon  an  express  promise  by  the  executor  when  one  would 
not  be  implied  by  law,  or  upon  one  different  from  that  which  would 
be  implied.  {Hapgood  v.  Houghton^  10  Pick.  154 ;  Constantinides  v. 
Walsh,  146  Mass.  281,  16  N.  K  631.)  It  is  doubtful  whether  a 
promise  to  pay  for  a  suiiable  monument  ever  would  be  implied  by 
law.     {Sweeney  v.  Muldxxm,  139  Masa  304,  31  N.  E.  720.) 

Certainly,  the  statute  cannot  be  held  by  implication  to  author- 
ize an  express  contract  binding  the  estate  further  than  in  terms  it 
authorizes  un  allowance  to  the  executor.  How  far  it  does  so 
under  the  particular  circumstances  the  plaintiff  must  find  out  at 
his  peril.  In  this  case  no  allowance  out  of  the  geneml  assets 
would  be  reasonable,  because  the  testatrix  gave  a  fund  specially 
for  the  purpose,  which  came  to  the  hands  of  the  executor.  The 
ruling  asked  was  material,  and  should  have  been  given.  {Yar- 
rington  v.  Robinson,  141  Masa  450,  6  N.  E.  882.) 

Exceptions  sustained. 


Nathaniel  McKay  vs.  William  L.  Kean. 
Same  vs.  Eliza  J.  Kean. 

[Suffolk,  Dec.  1,  1896— Feb.  24,  1897;  167  Mass.  624,  46  N.  E.  120.] 

Present :  Field,  C.  J.,  ELnowlton,  Morton,  Lathrop,  and 
Barker,  JJ. 

Discretion  op  single  justice— Issues  to  jury — Probate 

appeal — Adoption. 

The  order  of  a  single  justice,  denying  in  his  discretion  a  motion  to  frame  issues 
for  a  Jury  in  the  case  of  an  appeal  from  the  decree  of  a  Probate  Court 
which  relates  to  a  former  decree  of  that  court,  fixing  the  status  of  two  per- 
sons as  respectively  a  son  and  a  daughter  of  another  by  adoption,  will  not 
be  reversed,  it  the  discretion  was  rightly  exercised. 
Vol.  11-80 
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Beport  from  Supreme  Judicial  Court,  Suffolk  county. 

James  M.  Morton,  Judge. 

Long  d  Hemenway  and  (^pp  <t  Olover,  for  petitioner. 

Robert  M,  Morse  and  Frank  Ni  Nay^  for  respondents. 

Knowlton,  J. — The  only  question  before  us  in  these  cases  is 
whether  the  order  of  the  single  justice,  denying,  in  his  discretion,  the 
motion  to  frame  issues  for  a  jury,  should  be  reversed.  The  cases 
are  appeals  from  decrees  of  the  Probate  Court  which  relate  to  for- 
mer decrees  of  that  court  fixing  the  status  of  two  persons  as,  re- 
spectively, a  son  and  a  daughter  of  another  by  adoption,  and  they 
are  not  suits  in  which  the  petitioner  has  a  constitutional  right  to  a 
trial  by  jury.  {Davis  v.  Davis,  128  Masa  590;  NeweU  v.  Horner^ 
120  id.  277;  Ross  v.  Insurance  Co,,  id.  113-117;  Powers  v.  Ray- 
mond, 187  id.  488.)  The  present  cases  relate  merely  to  an  exten- 
eion  of  the  ordinaiy  jurisdiction  of  the  Probate  Court  in  regard  to 
the  relation  of  parent  and  child,  so  as  to  permit  the  creation  of  that 
relation  in  law  by  adoption ;  and  they  are  not  in  any  proper  sense 
controversies  concerning  property,  or  suits  between  two  or  more 
persons.  The  respondents  concede  that  the  petitioner  set  forth 
sufficient  grounds  to  authorize  the  Probate  Court,  or  this  court  on 
ap[)eal,  to  set  aside  the  oricrinal  deoreea  {Edson  v.  Edson,  108 
Masa  590  ;  Tucka^  v.  Fislc,  154  id.  574,  2  J  N.  E.  1051.)  Whether 
issues  for  a  jury  should  be  framed  for  the  trial  of  questions  of  fact 
is  a  matter  within  the  discretion  of  tiie  court  Appeals  to  the  full 
court  in  suits  in  equity  and  in  probate  cases  bring  before  us  for 
revision  all  questions  of  fact  as  well  as  of  law  apparent  on  the 
record.  It  is  well  settled  that  the  decision  of  a  single  justice  upon 
a  questio!!  of  fact  in  a  probate  appeal  or  a  suit  in  equity  will  not 
be  set  aside  by  the  full  court  unless  it  is  plainly  wrong.  {Francis  v. 
Daley,  150  Mass.  381,  23  N.  E.  218:  Chase  v.  Hubbard,  153 
Mass.  91,  26  N.  E.  433;  Fletcher  v.  BarlleU,  157  Mass.  118,  31 
N.  E.  760.)  This  principle  applies  in  reviewing  decisions  on  ques- 
tions of  discretion.  It  is  less  important  in  its  application  in  a  case 
of  this  kind  than  in  the  consideration  of  many  other  matters, 
because,  in  considering  the  framing  of  issues  for  a  jury,  there  is 
comparatively  little  that  could  properly  influence  the  decision  of 
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the  single  justice  that  cannot  be  made  to  appear  on  paper  before 
an  Appellate  Court.  But  this  court  cannot  ignore,  nor  treat  as 
immaterial,  the  fact  that  a  single  justice,  heating  originally  every- 
thing that  is  presented,  and  usually  having  the  parties  before  him, 
and  breathing  the  atmosphere  that  surrounds  the  case,  has  reached 
a  certain  result  in  the  exercise  of  his  discretion.  It  may  often  hap- 
pen that  the  expediency  and  propriety  of  framing  issues  for  a  jury 
will  be  so  questionable  that  this  court  will  not  hold  the  decision  of 
a  single  justice  for  or  against  it  to  be  plainly  wrong,  although,  if 
the  question  arose  before  it  de  novo^  it  would  exercise  its  discretion 
differently.. 

The  present  casesare  peculiar  in  their  nature.  The  petitioner  asked 
the  court  to  set  aside  two  of  its  decrees,  which  have  all  presumptions 
in  their  favor.  In  these  cases,  as  in  Edson  v.  Edson  (108  Mass.  690, 
699),  there  are  considerations  of  public  policy  which  may  well  induce 
the  couit  to  exercise  its  power  with  great  caution,  and  only  if  the 
rights  of  the  parties  are  clear.  The  necessary  inquiry  relates  ulti- 
mately not  merely  to  the  condition  or  cond  uct  of  either  of  the  persons 
referred  to  in  the  petitions  for  adoption,  but  to  the  effect  of  their 
condition  or  conduct  upon  the  court  in  making  its  decrees.  Like 
a  petition  for  a  writ  of  review  in  a  civil  action  at  law,  under  our 
statutes,  the  application  for  relief  is  addressed  to  the  discretion  of 
the  court.  Under  tliese  statutes  the  ultimate  question  is  whether 
justice  and  equity  require  the  granting  of  the  petition,  and  the  de- 
cision of  the  judge  upon  it  is  not  subject  to  exception.  {City  of 
Boston  V.  RMins,  116  Mass.  813,  314;  Todd  v.  Bariim,  117  id. 
291;  Association  v.  Varian,  151  id.  17,  23  N.  E.  579;  Sylvesters, 
Huhley,  157  Mass.  306,  82  N.  E.  166 ;  Soper  v.  Manning.  158 
Masa  881,  83  N.  E.  5i6.)  This  question,  in  its  very  nature,  is 
one  that  cannot  properly  be  submitted  to  a  jury.  The  proceeding 
is  like  a  motion  for  a  new  trial,  which  is  always  heard  by  tlie 
court  without  a  jury;  and  in  its  origin,  it  is  merely  an  extenFion 
of  the  right  to  make  such  a  motion,  so  as  to  permit  the  application 
after  judgment  as  well  as  before.  (Sl  1788,  ch.  11 ;  St.  1791,  ch. 
17.)  In  such  cases,  and  in  cases  like  these  at  bar,  there  are  con- 
siderations of  convenience  and  propriety,  which  often  would  be 
very  important,  in  favor  of  having  the  judge  who  must  hear  and 
decide  the  ultimate  question  of   fact  involved  in  the  exercise  of 
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his  discretion,  hear  and  determine  also  all  preliminary  questions 
which  enter  into  it  Irregularity  or  error  in  the  judgment  or  de- 
cree might  often  appear  when  the  degree  of  it  could  not  easily  be 
defined  by  a  verdict  of  a  jury,  and  when,  if  the  degree  of  it  were 
known,  the  question  how  far  it  affected  the  result  would  be  diffi- 
cult of  determination,  and  proper  for  the  consideration  of  the 
judge  alone.  In  the  present  cases  the  allegations  of  the  petitioner 
present  certain  questions  like  those  which  it  has  long  been  the 
usual,  but  not  invariable,  practice  to  submit  to  a  jury,  when  they 
arise  upon  the  presentation  of  a  will  for  probate.  In  St  1817 
(ch.  190),  entitled  *'An  act  to  regulate  the  jurisdiction  and  pro- 
ceedings of  the  Courts  of  Probate,"  in  section  7,  which  relates  to 
appeals  to  the  Supreme  Judicial  Court,  it  is  provided  that,  '^  when 
it  shall  appear  from  the  reasons  of  appeal  that  the  sanity  of  the 
testator,  or  the  attestation  of  the  witnesses  in  his  presence  as  the 
law  directs  is  the  question  in  controversy  in  any  will  or  codicil, 
the  said  Supreme  Court  of  Probate  may,  for  the  determination 
thereof,  direct  a  real  or  feigned  issue  to  be  tried  by  a  jury."  The 
right  expressly  given  to  subtnii  these  questions  alone  to  a  jury 
furnishes  an  implication  that  all  other  questions  were  to  be  heard 
by  the  judge.  By  St  1823  (ch.  24),  the  right  to  frame  issues  in 
probate  appeals  was  extended  to  the  trial  of  claims  of  an  executor 
against  the  estate;  and  by  Rev.  St  (ch.  88,  §  46),  it  was  given  in 
all  cases  in  which  a  question  of  fact  occurs  that  is  proper  for  trial 
by  a  jury.  The  reasons  for  submitting  to  a  jury  questions  in  re- 
gard to  the  sanity  of  the  testator,  or  the  execution  of  the  instru- 
ment, when  a  will  is  presented  for  probate,  are  so  much  stronger 
than  in  any  other  class  of  probate  appeals  that  the  legislature  per- 
mitted it  for  many  years  before  a  jury  could  be  called  to  consider 
any  other  issue.  Although,  under  the  present  statutes,  the  prin- 
ciples that  apply  to  the  trial  of  questions  of  fact  in  probate  appeals 
are  substantially  the  same  as  in  suits  in  equity,  the  application  of 
these  principles  has  changed  the  practice  only  a  little  from  that 
which  prevailed  before  the  enactment  of  Rev.  St  (ch.  83,  §  46 
[Pub.  St  ch.  156,  §  19]),  when  the  court  had  no  power  to  frame 
issues  in  ordinary  cases.  Under  St  1895  (ch.  116),  issues  of  fact 
in  suits  in  equity  and  in  probate  appeals  may  now  be  sent  to  the 
Superior  Court  for  trial. 
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It  is  argued  for  the  petitioner  that,  if  the  petitioner  for  adop* 
tion  in  the  original  cases  was  insane,  the  decrees  are  void,  and 
that  therefore,  the  question  in  regard  to  his  sanity  should  be  sub- 
mitted to  a  jury  for  an  answer  which  would  determine  tlie  whole 
case  on  each  petition.  The  present  petitioner  does  not  propose  to 
rest  his  case  upon  this  ground  alone,  but  relies  also  upon  his  allega- 
tions of  fraud  and  undue  influence,  to  which  this  argument  does 
not  apply.  We  caimot  assume  that  the  verdict  upon  one  of  the 
questions  raised  would  dispose  of  the  cases,  and  it  would  not  be 
for  the  interest  of  the  parties  or  for  the  convenience  of  the  court, 
to  try  the  different  questions  of  fact  at  different  times  and  in  dif- 
ferent ways.  We  cannot  adopt  the  petitioner's  contention  that  the 
decrees  of  adoption  are  necessarily  void  if  the  petitioner  for  adop- 
tion was  insana  If  that  were  so,  it  would  only  be  necessary,  in 
any  case,  where  they  are  material,  to  show  the  fact  of  insanity, 
and  they  would  be  treated  as  nullities.  The  decrees  involved  an 
adjudication  that  the  original  petitioner  was  a  proper  person  to 
make  the  petition,  and  to  enter  into  the  relation  of  parent  by 
adoption.  The  ordinary  presumption  of  sanity  relieved  the  court 
from  the  necessity  of  taking  testimony  on  this  point  if  no  question 
was  made  about  it,  but  the  making  of  the  decree  in  each  case  was 
a  sufficient  adjudication  of  everything  in  the  condition  or  conduct 
of  the  original  petitioner  necessary  to  give  the  decree  validity.  In 
Fiske  V.  PrcUt  (157  Masa  83,  31  N.  E.  715),— a  case  very  similar 
to  these, — it  was  held  that  issues  should  not  be  framed  for  a  jury, 
and  in  the  present  cases  we  are  of  opinion  that  no  sufficient  cause 
is  shown  for  setting  aside  the  order  of  the  single  justice. 

Order  affirmed. 
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Wauqhop  et  al.  vs.  Bartlett  et  al. 

[Supreme  Court  of  Illioois,  Noy.  9,  1896 ;  165  111.  124,  46  N.  E.  Rep.  197.] 

Allowance  of  claims— Limitations — Foreclosure  of  trust 

DEBDa 

1.  A  statute  of  limitations  which  requires  a  claim  to  be  duly  presented  to  the 

executor  within  a  certain  apecifled  period  does  not  take  away  all  remedy 
from  the  holder  of  the  claim  who  has  failed  to  present  it  within  the 
period.  All  that  it  effects  is  to  bar  him  from  a  distributiye  share  in,  or 
any  participation  out  of,  the  property  actually  inventoried. 

2.  To  hold  that  a  claim  is  absolutely  barred  to  the  same  effect  as  by  a  general 

limitation  act  would  be  to  deprive  a  creditor  of  the  unquestioned  right 
given  him  to  recover  a  judgment  even  after  the  period  designated  as  a  bar, 
and  satisfying  that  Judgment  out  of  subsequently  discovered  assets  not  in<- 
ven  toned. 

8.  The  right  of  action  of  a  mortgagee  or  legal  holder  of  a  note  is  independent 
of  the  remedy  given  him  by  filing  his  claim  in  the  Probate  Court,  and  a 
failure  to  so  present  his  claim  in  the  Probate  Court  within  two  years 
after  the  issuance  of  letters  testamentary  will  not  of  itself  bar  a  right  of 
foreclosure  of  a  note  and  mortgage  not  otherwise  barred. 

4.  The  foreclosure  of  a  note  and  mortgage  is  not  a  proceeding  against  an  estate, 
nor  is  it  one  in  personam,  but  rather  in  the  nature  of  a  proceeding  in  rem 
to  enforce  certain  security  specially  set  apart  for  the  indemnity  of  the 
holder  of  the  note. 

6.  Where  land  is  incumbered  by  mortgage  or  deed  of  trust  the  mortgagee  is, 
in  contemplation  of  law,  the  owner  of  the  fee,  and  the  equity  of  redemp- 
tion only  is  vested  in  the  mortgagor  or  his  assigns. 

6.  Where  mortgaged  lands  descend  to  an  executor  or  trustee,  he  acquires  no 

greater  title  than  had  his  decedent,  and  that  is  a  mere  equity  of  redemp- 
tion.   All  he  can  properly  inventory  is  this  right  or  interest  in  the  land. 

7.  The  mortgagee's  right  to  a  prompt  foreclosuie  of  his  mortgage  cannot  be 

impeded  by  compelling  him  to  first  resort  to  any  personal  remedy. 

8.  Where  the  mortgagee  has  complied  with  the  recording  acts,   he  is  not 

chargeable  with  constructive  notice  of  instruments  subsequently  recorded. 
And  in  a  proceeding  to  fore  lose  the  mortgage,  it  is  not  the  province  of 
the  court  to  attempt  the  settlement  of  adverse  titles.  Such  questions  are 
reserved  for  the  consideration  of  a  court  of  law. 

Appeal  from  an  order  of  the  Appellate  Court  entered  at  a 
term  held  in  and  for  the  first  judicial  district  of  Illinois 

This  is  an  appeal  from  the  Appellate  Court  of  the  first  dis- 
trict, affirming  a  decree  of  the  Su|>erior  Court  of  Cook  county  in 
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a  bill  to  foreclose  a  trufit  deed  in  the  natare  of  a  mortgage.  The 
trust  deed,  with  the  note  which  accompanied  it,  was  for  the  sum 
of  $6,000,  bearing  date  January  1,  1876,  and  was  executed  by 
Ellen  Waughop,  since  deceased,  and  John  W.  Waughop,  her  hus- 
band, conveying  certain  real  estate  in  the  city  of  Chicago.  The 
note,  by  its  terms,  was  payable  five  years  after  date,  with  interest 
at  eight  per  cent,  and  was  signed  by  both  the  abovenamed  par- 
ties. The  note  bore  a  credit  of  $1,000  paid  as  of  date  May  17> 
1880,  on  the  principal,  and  the  balance  of  $5,000  was  on  Jan- 
uary 1,  1881,  extended  for  one  year,  with  a  reduction  of  interest 
to  seven  per  cent  Indorsements  on  the  note  show  the  interest 
paid  to  January  1,  1890.  Ellen  Waughop,  the  principal  maker 
of  this  note,  died  in  February,  1888,  leaving  a  last  will  and  testa* 
ment,  in  and  by  which  she  named  John  W.  Waughop,  her  hus* 
band,  and  the  appellant  in  tliis  case,  as  her  executor  and  trustee^ 
He  accepted  the  trust,  and  duly  qualified,  and  letters  testamentary 
were  issued  to  him  March  15,  1888.  The  note  in  question^ 
secured  by  the  deed  of  trust,  was  not  probated  against  the  estate 
of  Ellen  Waughop,  within  two  years  after  the  granting  of  letters 
testamentary,  nor  at  any  time ;  but  on  April  9,  1894,  a  bill  in 
chancery  was  filed  in  the  Superior  Court  of  Cook  county  to  fore- 
close this  trust  dee<l.  To  this  bill,  John  W.  Waughop,  surviving 
husband  of  Ellen  Waughop,  together  with  all  the  heirs  at  l:iw  of 
Ellen  Waughop,  were  made  parties  defendant  By  the  deed  of 
trust  before  mentioned,  one  Robert  C.  Wright  was  named  as  trus- 
tee, and,  in  the  event  of  his  death,  John  A.  Tyrrell  was  named  as 
successor  in  trust,  with  like  power  to  act  The  bill  sets  forth  that 
Wright  died  in  December,  1879,  and  that  the  legal  title  then 
vested  in  Tyrrell,  and  that  Tyrrell  died  on  July  8,  1887.  The 
bill  also  makes  the  widow  and  heirs  of  John  A,  Tvrrell,  the  sac- 
cessor  in  trust,  parties  defendant  The  bill  is  otherwise  in  the 
ordinary  form  of  a  bill  to  foreclose  a  trust  deed  of  this  character^ 
and  prays  execution  against  John  W.  Waughop  for  any  balance 
that  shall  remain  due  to  the  orators  of  the  principal  and  interest 
on  said  note  if  the  sale  under  decree  thereof  shall  fail  to 
realize  snfficient  to  pay  the  whole  debt  John  W.  Waughop 
was,  as  before  stated,  made  a  party  defendant,  but  not  in  his  offi- 
cial capacity  as  executor  of  the  last  will  and  testament  of  Ellen 
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Waughop,  deceased.  A  demurrer  was  filed  to  the  bill  by  Joha 
W.  Waugbop,  upon  the  groand  that  he  was  not  made  a  party  de- 
fendant in  his  (Opacity  as  executor  and.  trustee;  and,  this  being 
overruled,  he  filed  an  answer  on  the  part  of  himself  individually, 
and  also  as  executor  of  the  last  will  and  testament  of  Ellen 
Waughop,  deceased,  joining  therein  the  heirs  of  Ellen  Waughop, 
deceased.  By  this  answer,  the  defendants,  in  substance,  set  up^ 
as  a  bar  to  the  prosecution  of  this  suit,  the  seventh  clause  of  sec- 
tion 70  of  chapter  3  of  the  Revised  Statutes,  relating  to  the  ad- 
ministration of  the  estates  of  deceased  persons,  and  which  pro- 
vides that  ^^  all  demands  not  exhibited  within  two  years,  as  afore- 
said, shall  be  forever  barred,  unless  the  creditors  shall  find  other 
estate  of  the  deceased,  not  inventoried  or  accounted  for  by  the 
executor  or  administrator,  in  which  case  their  claims  shall  be  paid 
pro  rata  out  of  such  subsequently  discovered  estate,"  etc.  It  is 
also  urged  in  the  answer  of  defendants  to  this  suit  that  the  note  is 
barred  by  sections  II  and  16  of  chapter  88  of  the  Be  vised  Stat- 
utes, which  together  constitutes  the  ten-years  statute  of  limita- 
tions, on  evidence  of  this  character.  Various  other  matters  in  de- 
fense were  set  up  in  the  answer,  which  will  be  considered .  in  the 
opinion  in  this  casa  The  foregoing  were,  however,  the  principal 
matters  of  defense  relied  upon  by  appellants.  The  cause  was  re- 
ferred to  the  master  in  chancery  of  the  Superior  Court  of  Cook 
county  to  take  proof,  and  report  his  conclusions  of  law  and  of 
fact  The  master  reported,  finding  that  neither  of  the  sections  of 
the  statute  above  quoted  was  a  bar  to  the  prosecution  of  this  suit, 
and  that  no  defense  existed ;  whereupon  the  court,  upon  a  hear- 
ing, approved  of  the  report  of  the  master,  and  entered  a  decree  ot 
foreclosure  and  sale  of  the  premises  described  in  the  trust  deed. 
On  appeal  to  the  Appellate  Court  of  the  first  distiict  this  decree 
was  affirmed,  from  whicb  decree  of  affirmance  this  appeal  is  prose- 
cuted to  this  court 

J.  W.  Waughop^  for  appellanta 

Wm.   0.   Clark,  for  appelleea 

Phillips,  J.  (after  stating  the  facts). — The  facts  in  the  case  are 
fully  set  forth  in  the  statement     The  proposition  most  strongly 
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urged  by  appellants  is  that  it  is  the  duty  of  the  holder  of  a  note 
secured  by  a  mortgage  or  deed  of  trust,  the  maker  of  which  has 
died,  to  present  the  debt  for  allowance  in  the  Probate  Court 
within  two  years  after  the  issuing  of  letters  testamentary  or  of 
administration,  and  that  a  failure  so  to  do  will,  under  the  seventh 
clause  of  section  70  of  chapter  3  of  the  Revised  Statutes,  operate 
as  a  bar,  except  as  to  subsequently  discovered  assets  not  invento- 
ried ;  and  it  is  argued  tliat  the  note  being  thus  barred,  and  be* 
ing  the  debt  itself,  of  which  the  mortgage  is  only  an  incident,  no 
suit  could  be  maintained  to  foreclose  the  mortgage  or  deed  of 
trust  given  to  secure  the  payment  of  the  note.  The  section  of 
the  statute  relating  to  the  presentation  of  claims  against  the  estate 
of  a  deceased  person  is  not  a  general  statute  of  limitations,  taking 
away  all  remedy,  both  personal  and  against  the  property  of  a  per- 
son deceased.  It  is  a  specific  act,  adopted  for  the  particular  pur* 
pose  of  facilitating  the  early  settlement  of  estatea  This  court 
held  in  Peacock  v.  Haven  (22  III  28) :  "  As  we  understand  that 
section,  and  as  it  has  been  construed  by  this  court,  and  as  its 
plain  language  seems  to  import,  a  claim  is  not  barred  if  not  pre* 
sented  within  two  years,  but  simply  the  right  to  claim  a  distribu- 
tive share  in,  or  any  participation  out  of,  the  property  actually 
inventoried."  To  hold  that  a  claim  is  absolutely  barred  to  the 
same  effect  as  by  a  general  limitation  act  would  be  to  deprive  a 
creditor  of  the  unquestioned  right  given  him  by  the  section  of  the 
statute  itself  to  recover  a  judgment  after  two  years,  and  satisfy 
bis  claim  out  of  subsequently  discovered  assets  not  inventoried. 
This  remedy  has  been  frequently  found  by  this  court  to  exist  in 
the  many  cases  where  the  question  has  been  before  it.  {Sny- 
dacker  v.  Land  Co,,  154  111.  220,  40  N.  E.  466;  Darling  v.  Mc- 
Donald,  101  111.  370 ;  Roberts  v.  Flatt,  142  id.  485,  32  N.  K  484 ; 
Russell  V.  Hubbard,  59  111.  335.)  As  has  been  held  in  such  cases, 
however,  the  judgment  should  be  special,  and  not  general.  A  failure 
therefore,  by  appellees  in  the  present  case  to  use  this  claim  against 
the  estate  of  Ellen  Waughop,  deceased,  within  two  years  from  the 
issuing  of  letters  testamentary,  had  the  effect  of  barring  the  note 
as  a  claim  against  her  estate ;  that  is,  it  could  not  participate  in, 
or  take  any  part  in,  the  distribution  of  the  general  assets  of  the  es- 
tate, had  the  note  itself  been  the  only  evidence  of  the  indebted- 
Vol.  11—81 
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ness.  And  the  further  effect  of  not  so  presenting  this  claim  also 
would  have  been  to  discbarge  the  appellant  as  a  surety  on  the 
note  to  the  extent  the  note  might  have  been  collected  from  her  es- 
tate. (Rev.  St.  ch.  182,  §  8 ;  Hvddleston  v.  Francis,  124  III.  195, 
16  N.  E.  243 ;  Field  v.  Brokaw,  148  111.  654,  37  N.  E.  80.)  It 
cannot,  in  the  light  of  the  foregoing  authorities,  therefore,  be  seri* 
ouslj  urged  that  a  failure  to  file  a  claim  against  the  esUite  of  a  de- 
ceased pei'son  will  operate  as  an  absolute  bar  to  the  debt,  where 
not  otherwise  banned,  but  that  its  only  effect  is  to  prevent  any  par- 
ticipation in  the  inventoried  assets  of  the  estate. 

Appellants,  however,  insist  that  the  particular  property  con- 
veyed in  the  deed  of  trust  was  inventoried  as  part  of  the  estate  of 
Ellen  Waughop,  and,  no  claim  having  been  filed,  appellees  could 
not  therefore  have  recourse  to  this  property.  This  brings  before 
us  for  consideration  the  proposition  whether  it  is  incumbent  on 
the  holder  of  a  note  secured  by  mortgage  or  deed  of  trust  to  pro- 
bate his  note  when  the  maker  is  dead,  and,  on  a  failure  to  so  do, 
whether  he  can,  after  the  expiration  of  two  years,  resort  to  the 
mortgaged  premises  to  make  his  debt,  such  premises  having  been 
properly  inventoried  as  assets.  The  right  of  action  of  the  mort- 
gagee or  legal  holder  of  a  note  is  independent  of  the  remedy  given 
him  by  filing  his  claim  in  the  Probate  Court,  and  a  failure  to  so 
present  his  claim  in  the  Probate  Court  within  two  years  will  not 
of  itself  bar  a  right  of  foreclosure  of  a  note  and  mortgage  not 
otherwise  barred.  Such  a  proceeding  is  not  one  against  an  estate^ 
nor  is  it  one  in  personam.  It  is  in  the  nature  of  a  proceeding  m 
rem  to  enforce  certain  security  specially  set  apart  for  the  indem- 
nity of  the  holder  of  the  note.  In  Ka^-nes  v.  Harper  {^8  111.  527)^ 
it  is  said :  **  In  a  proceeding  to  foreclose  a  mortgage  in  chancery 
the  decree  ascertains  the  sum  due,  and  orders  the  sale  of  the  speci- 
fic property  for  its  satisfaction.  It  is  in  the  nature  of  a  deci*ee  in 
rem^  Where  land  is  incumbered  by  mortgage  or  deed  of  trusty 
the  mortgagee  is  held  in  law  to  be  the  owner  of  the  fee.  {EsJcer  v. 
Hefferman,  159  111.  88,  41  N.  E.  1118;  Taylor  v.  Adams,  115  IlL 
570,  4  N.  E.  887 ;  finlon  v.  Clark,  118  IlL  82,  7  N.  E.  476.) 

The  equity  of  redemption  only  is  vested  in  the  mortgagor  or 
his  assigns  Where  mortgaged  lands,  therefore,  descend  to  an  ex- 
ecutor or  trustee,  he  acquires  no  greater  title  than  had  his  deoed- 
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ent,  and  that  is  a  mere  equity  of  redemption.     All  he  can  prop- 
erly inventor;  is  this  right  or  interest  in  the  land.     All  that  ap- 
pellant in  this  case  inventoried  was  an  equity  of  redemption,  and 
when  appellees  seek  to  foreclose  their  trust  deed,  and  have  a  de- 
cree of  sale,  they  are  not  participating  in  inventoried  assets,  but 
are  enforcing  their  claim  s^ainst  an  estate  before  then  conveyed  to 
them,  and  an  estate  which  the  executor  or  administrator  had  no 
right  to  inventory.     The  eqnity  of  redemption  was  an  interest 
only  which,  by  operation  of  the  terms  of  the  instrument  itself,  had 
been  forfeited  to  the  greater  estata  Upon  the  execution  and  deliv- 
ery of  a  note  and  moitgage,  specific  property  is  thereby  set  aside, 
and  a  lien  created  upon  it  for  the  payment  of  the  debt    Upon  the 
death  of  the  maker,  if  tlie  debt  be  not  due,  no  proceeding  to  fore- 
close could  be  maintained.     If  the  holder  of  the  note  be  then  re- 
quired to  probate  his  claim,  it  would  follow  that,  instead  of  being 
permitted  to  resort  to  specific  security,  he  must  stand  on  a  par  only 
with  other  creditors  who  had  acquired  no  such  lien.   The  effect  of 
this  would  be  to  unjustly  deprive  him  of  such  additional  security. 
In  the  case  of  Dodge  v.   Muck  (22  111.  96),  a  judgment  had  been 
rendered,  and  an  execution  issued,  and  placed  in  the  hands  of  the 
officer,  before  the  death  of  the  judgment  debtor ;  and  the  question 
presented  was  whether  the  death  of  the  defendant  in  the  execution 
would  prevent  a  levy  and  sale  under  such  execution.     This  court 
held  in  the  negative,  and  in  its  opinion  said :    "  Yet  that  there  are 
cases  where  the  debt  may  be  collected  without  filing  the  claim, 
and   sharing   in   the   distribution   of  the   assets,  is  undoubtedly 
true, — as  where  the  creditor  holds  a  mortgage  on   property   of 
deceased,  or  where  property  has  been  pledged  to  secure  the  pay- 
ment of  the  debt,  or  where  there  has  been  a  recovery  and  an  execu- 
tion issued  and  levied  in  the  lifetime  of  the  deceased ;  in  e!ich  of 
these  cases,  the  property  thus  bound  may  be  sold  after  the  debtor's 
decease,  in  satisfaction  of  the  debt     In  each  of  these  cases  the 
creditor  has  acquired  a  lien,  and  the  specific  property  has  been 
appropriated,  either  by  the  debtor  or  by  the  law,  for  its  satisfac- 
tion, and  the  death  of  the  debtor  can  in  no  wise  affect  the  rights 
of  the  creditor." 

When  appellant,  therefore,  as  executor,  took  this  particular 
property,  he  did  so  subject  to  all  the  liens  existing,  atid  in  the 
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game  situation  it  was  held  by  his  testatrix.  Her  death  could  not 
in  any  way  affect  the  lien  of  appellees*  mortgage,  nor  would  the 
fact  of  their  filing  or  neglecting  to  file  iEt  claim  in  the  Probate 
Court  in  any  manner  affect  it  The  right  to  file  and  have  allowed 
a  claim  of  this  character,  under  the  statute  relating  to  the  admin- 
istration of  estates,  is  only  an  additional  remedy  afforded  the  holder 
of  a  note  secured  by  a  real  estate  mortgage,  and  where  he  may 
desire  to  secure  judgment  over  for  any  deficiency  which  may  result 
after  the  sale  of  the  specific  property  in  which  he  has  a  lien,  or  where 
he  may  desire  to  hold  liable  a  surety  on  the  note.  The  mortgagee's 
right  to  a  prompt  foreclosure  of  his  mortgage  is  not,  however,  to 
be  in  any  manner  impeded  by  compelling  him  to  first  resort  to  any 
personal  remedy.  {Palmer  v.  Snell,  111  111.  161.)  If  he  desires 
any  judgment  for  deficiency  or  recourse  to  any  security  not  speci- 
fically pledged,  he  must  proceed  within  the  two  years  in  conformity 
with  the  statute.  {Roberts  y.  FUitt,  142  111.  485,  32  N.  K  484.) 
The  right  of  the  mor^agee  to  foreclose  his  mortgage  against  the 
property  of  a  deceased  person  two  years  after  the  issuing  of  letters, 
and  where  no  claim  has  been  probated,  is  recognized  in  the  case  of 
Field  V.  Brokaw  (148  111.  654, 87  N.  E.  80),  and  also  in  2  Jones,  Mortg. 
(§  1214),  where  it  is  said  :  **The  rule  applies  to  a  particular  statute 
limiting  the  time  within  which  claims  against  the  estate  of  a  de- 
ceased person  might  be  presented  or  sued.  The  debt  is  not  paid 
or  satisfied  by  failure  to  present  or  sue  it  within  the  time  limited, 
and  the  remedy  on  the  mortgage  may  still  be  pursued."  We 
recognize  the  general  rule  that  where  the  note  is  barred,  the  mort- 
gage being  but  an  incident  to  it,  all  right  of  action  on  the  mortgage 
is  also  barred,  but  the  note  is  not  barred  on  account  of  the  failure 
to  probate  it  within  the  two  yeara  The  case  of  Mulvey  v.  Johnson 
(90  111.  457),  supports  the  foregoing  reasoning.  In  that  case  a  bill 
to  foreclose  mortgage  was  filed  against  the  administrator,  widow, 
and  heirs  more  than  two  years  after  letters  were  issued.  This 
court  recognized  the  right  to  do  this,  but  very  properly  reversed 
the  decree  of  the  Circuit  Court,  for  the  reason  that  it  provided  that 
any  deficiency  should  be  paid  by  the  administrator  out  of  the 
assets  of  the  estate,  and  awarded  execution  therefor.  We  are  re- 
ferred to  authorities  of  Texas  and  Florida  courts  which  would  seem 
to  support  appellants'  contention,  but  we  find  on  investigation  that 
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in  those  states  the  remedy  is  regulated  by  statute,  and  hold,  in 
substance,  that  no  creditor  shall  begin  suit  without  first  having 
presented  his  claim  to  the  administrator.  Such  is  not  the  law  in 
this  state,  atid  the  autliorities  are  not  applicabia 

Another  defense  urged  by  appellants  to  the  prosecution  of  this 
suit  is  that  the  note  is  barred  by  the  eleventh  section  of  chapter  83  of 
Starr  &  Curtis's  Annotated  Statutes, which  provides  that  "  no  person 
shall  commence  an  action  or  make  a  sale  to  foreclose  anv  mortgage 
or  deed  of  trust  in  the  nature  of  a  mortgage,  unless  within  ten  years 
after  the  right  of  action  or  right  to  make  such  sale  accrues."  In 
Schifferstein  v.  Allison  (123  111.  662,  15  N.  E.  275),  it  is  held  that 
the  above  section  must  be  construed  with  section  16  of  the  same 
act,  which  provides  that  "  actions  on  bonds,  promissory  notes,  etc., 
shall  be  commenced  within  ten  years  next  after  the  cause  of  action 
accrued ;  but  if  any  payment  or  new  promise  to  pay  shall  have 
been  made  in  writing  *  *  *  within  or  after  the  said  period  of 
ten  years,  then  an  action  may  be  commenced  thereon  at  any  time 
within  ten  years  after  the  time  of  such  payment  or  promise  to 
pay."  The  note  in  this  case  shows  indorsements  of  interest  thereon 
at  regular  semi-annual  periods  from  its  date  up  to  January  1, 
1890.  These  indorsements  of  interest  were  all  made  by  the  holder 
of  the  note  or  his  representative  in  the  state  of  Massachusetts.  Of 
themselves  they  would  not  constitute  a  new  promisa  Where  pav- 
menis  on  a  note  or  interest  thereon  are  all  indorsed  in  the  hand- 
writing of  the  payee  of  the  note  when  the  maker  was  not  present, 
it  will  devolve  on  the  holder  of  the  note  to  show  that  sucli  pay- 
ments were  in  fact  made  by  the  payor  or  some  one  in  authority  for 
him.  {Lh-ury  v.  Henderson,  36  111.  App.  524 ;  Lowery  v.  Oear^  32 
111.  382 ;  SUams  v.  SweeU  78  id.  446.) 

Appellant  admits  by  his  answer,  and,  in  addition  to  that,  the 
proof  shows,  that  the  payment  of  $175,  interest  as  of  June  12, 
1890,  as  well  as  previous  payments,  were  made  by  him ;  but  he 
asserts  that  such  payments  were  made  in  his  own  name,  on  his  in- 
dividual responsibility,  and  as  a  surety  on  the  nota  At  the  time 
of  the  last  payment,  of  date  June  12,  1890,  appellant  was  execu- 
tor of  the  last  will  and  testament  of  Ellen  Waugbop.  One  of  the 
provisions  of  her  will,  the  conditions  of  which  appellant  accepted 
in  writing  previous  to  qualifying  as  executor,  is  as  follows,  after 


648  PROBATE  REPORTS  ANNOTATED. 

the  words  of  devise  to  her  executor  and  the  description  of  the 
mortgaged  real  estate,  with  other  property :  '*  But  all  and  singular 
the  aforesaid  lots  and  premises  are  granted,  bequeathed,  and  con- 
veyed to  my  said  executor  and  trustee,  in  trust  to  and  for  the  fol- 
lowing uses  and  purposes,  that  is  to  say  :  With  power  to  collect 
all  rents  thereof,  and  use  the  same  to  pay  taxes  and  assessments 
that  may  be  levied  thereon,  to  make  and  pay  for  the  necessary  re- 
pairs  to  said  premises,  and  to  pay  the  interest  on  certain  incum- 
brances on  a  part  of  said  premises,  *  *  *  and  whatever  can 
be  saved  to  pay  off  the  incumbrances  on  a  part  of  said  premises." 
By  this  will  dated  August  9,  1887,  the  testatrix  clearly  referred 
to  this  indebtedness  as  an  incumbrance  on  the  property,  and 
made  specific  directions  to  her  executor  to  pay  interest  Appel- 
lant, after  qualifying  as  executor  and  trustee,  filed  in  the  Probate 
Court  of  Cook  county  his  inventory,  in  which  he  described  this 
property  as  **  incumbered  for  $5,000  to  Samuel  E.  Sawyer,  of 
Boston,  with  interest  at  seven  per  cent,"  eta ;  thus  clearly  recog. 
nizing  the  existence  and  validity  of  the  debt  In  June,  1890,  a 
draft  was  drawn  on  him  through  a  Chicago  bank  for  $175  interest 
due  in  January  of  that  year,  and  which  draft  being  paid  by  him, 
the  proceeds  were  credited  on  the  nota  He  was  at  that  time  the 
sole  personal  representative  of  the  principal  mortgagor.  The  premi- 
ses had  been  devised  to  him  in  trust,  one  of  the  purposes  of  which 
was  to  pay  the  interest.  He  was  practically  the  only  person  with 
whom  the  holders  of  this  incumbrance  would  expect  to  transact 
their  dealinga  By  the  devise  in  the  will,  he  was  the  legal  owner 
of  the  equity  of  redemption  in  these  premises,  for  the  purpose 
named.  The  contention  of  appellants  is  that  he  paid  this  interest 
on  his  own  responsibility,  and  from  his  own  means,  as  a  surety  on 
this  note,  and  that  his  act  in  this  respect  could  not  bind  the  estate 
or  the  heirs  of  his  testatrix.  Since  the  decision  in  the  case  of 
Kallenbach  v.  Dickinson  (100  111.  427),  the  law  has  been  recog- 
nized as  being  that  one  joint  maker  of  a  note  could  not,  by  pay- 
ment thereon  or  any  other  act,  stop  the  running  of  the  statute  of 
limitations  against  another  joint  maker,  unless  it  appeared  that  tiie 
party  making  the  payment  was  the  agent  for  that  purpose.  In 
the  case  before  us,  however,  appellant  was  the  identical  person 
whose  duty  it  was,  under  the  will  from  which  he  derived  his  au- 
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tbority,  to  make  these  payments  of  interest  He  had  sufficient 
authority  to  bind  this  estate  and  the  heirs  thereof  by  such  pay- 
ments. His  defense  that  he  made  this  payment  as  surety  is  not 
consistent  with  the  facts.  When  this  payment  was  made,  more 
than  two  years  had  elapsed  from  the  granting  of  letters  testa- 
mentary; and,  this  estate  havmg  been  solvent  and  the  note  not 
probated,  appellant  would,  as  surety,  have  been  absolutely  dis- 
charged and  released  from  all  personal  liability  under  the  section 
of  the  statute  above  referred  to,  and  would  have  had  a  complete 
defense  to  any  action  that  might  have  been  brought  against  him. 
We  take  the  same  view  of  this  phase  of  the  case  as  was  taken  by 
the  master  in  chancery,  the  Circuit  and  Appellate  Courts, — that 
the  payment  of  interest  was  not  made  by  appellant  as  surety,  but 
as  the  representative  of  his  testatrix.  We  hold  that,  where  the 
joint  maker  of  a  note  or  the  personal  representative  of  a  deceased 
person  has  unquestioned  authority  from  his  co-maker  or  decedent 
to  make  payment' on  an  indebtedness,  his  acts  therein  will  bind 
those  whom  he  represents  to  the  extent  of  creating  a  new  promise, 
and  bringing  an  indebtedness  otherwise  barred  from  out  the 
statute  of  limitations.  The  eSect  of  the  payment  made  by  appel- 
lant in  this  case  was  to  create  a  new  promise  to  pay,  and  his 
assignment  of  error  on  this  question  was  not  well  taken.  The 
indebtedness  was  not  barred  by  the  ten-years  statute  of  limitations. 
Appellant  shows  that  in  July,  1877,  about  a  year  after  the 
execution  and  delivery  of  the  deed  of  trust  to  Samuel  E.  Sawyer, 
there  was  filed  for  record  a  certain  deed  from  the  father  of  Ellen 
Waughop  to  her,  conveying  these  premises  to  her  during  her 
natural  life,  and,  at  her  death,  remainder  in  fee  to  her  children, 
who  are  parties  defendant  to  this  suit  It  is  not  clearly  apparent 
from  this  record  just  what  title  she  had  when  the  trust  deed  was 
executed.  It  is  conceded,  however,  that  at  that  time  she  had 
good  right  to  convey,  and  the  deed  of  trust  contained  covenants 
of  warranty.  It  is  urged  that  at  her  death,  by  virtue  of  this  deed 
filed  a  year  after  the  trust  deed,  the  legal  title  vested  in  her  cliil- 
dren ;  that  it  was  error  for  the  trial  court  to  hold  that  a  contract 
for  extension  of  the  note  could  be  made  by  appellant  after  her 
death,  but  that  the  holder  of  the  note  must  probate  his  claim 
within  two  years.     What  has  been  heretofore  said  applies  in  a 
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great  measure  to  this  objection.  The  record  does  not  show  that 
any  actual  or  implied  notice  was  ever  received  by  the  holder  of 
this  note  of  the  existence  of  this  deed.  Where  the  holder  of  a 
mortgage  has  caused  it  to  be  duly  filed  for  record,  he  will  not  be 
charged  with  constructive  notice  of  other  instruments  afterwards 
filed  for  record.  {Meadiam  v.  /SStecfe,  93  111.  186;  Heaion  v. 
Prather,  84  id.  830.)  The  title  set  up  by  defendants  in  this  deed 
is  adverse  to  that  claimed  by  the  principal  mortgagor.  It  is  not 
the  province  of  the  court,  in  a  proceeding  of  this  character,  and 
arider  like  pleadings,  to  attempt  to  settle  adverse  titles,  as  would- 
be  the  eflEect  of  passing  on  this  question.  That  is  for  a  court  of 
law.  {Gage  v.  Perry,  93  III.  176;  Ihzarth  v.  Landers,  113  id.  181 ; 
2  Jones,  Mortg.  §§  1482,  1483.)  Moreover,  from  our  views  as 
heretofore  expressed  in  this  opinion,  it  was  not  necessary,  under 
any  circumstances,  for  the  holder  of  the  note  to  probate  his  claim 
secured  by  mortgage  if  he  was  reljring  entirely  on  the  mortgaged 
securitv. 

It  is  further  assigned  as  error  that  the  original  trustee  named  in 
the  deed  of  trust  having  died,  and  the  successor  in  trust  being  also- 
dead,  this  suit  could  not  be  maintained,  because  no  person  has 
been  appointed  trustee  in  place  of  the  successor  in  trust  There 
is  no  merit  in  the  objection,  made. 

The  heirs  of  John  A.  Tyrrell  were  made  party  defendants  to- 
this  bill.  Whether  or  not  they  were  improperly  joined  with  ap- 
pellants was  a  question  which  could  have  been  raised,  not  by  ap- 
pellants, but  by  the  parties  improperly  joined.  {Railroad  Go,  v. 
Piodeyy  15  III.  App.  288.)  Where  the  proceeding  was,  as  in  this 
case,  by  foreclosure  in  chancery,  the  appointment  of  a  new  trustee 
was  entirely  unnecessary.  His  services  could  have  been  utilized 
by  neither  the  holder  of  the  note  nor  owners  of  the  equity  of  re- 
demption. If  the  holder  of  the  note  had  attempted  to  exercise 
the  power  of  sale  given  in  the  trust  deed,  the  case  would  have 
been  diflEerent,  and  in  all  probability  no  proceeding  could  have 
been  taken  thereunder  without  the  appointment  of  a  new  trustee ; 
but  such  was  not  the  case.  In  the  case  of  Warneckt  v.  Lembca 
(71  111.  91),  the  court  says:  "Here  the  trustee  was  dead.  There 
was  no  grantee  or  assignee;  hence  no  *  legal  representative/  in  the 
sense  we  suppose  that  term  must  have  been   used  in  tlie  deed. 
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Tlierefore  there  was  no  one  who  could  rightfully  make  the  sale. 
A  new  trustee  should  have  been  appointed  to  execute  the  power, 
or  the  trusi  deed  should  have  been  foreclosed  by  bill  in  chancery 
as  an  ordinary  mortgage."  In  Lill  v.  Neafie  (81  111.  101),  where 
the  trustee  named  in  the  deed  of  trust  had  left  the  state,  and  he^ 
being  requested  by  letter  to  proceed  to  sell  the  property,  had  failed 
to  give  any  attention  to  the  matter,  and  was  found  to  be  guilty  of 
gross  neglect  of  duty,  the  court  says :  "  But  when,  in  addition  to 
his  absence  from  the  state,  he  gives  no  attention  to  his  duties  as 
trustee,  a  court  is  fully  warranted  in  removing  him,  and  appoint- 
ing a  suitable  person  to  carry  the  trust  into  effect  The  better 
practice,  however,  would  be  to  file  a  bill  for  a  foreclosure,  and  on 
a  decree  require  the  master  or  a  special  commissioner  to  make 
sale  and  execute  the  trust" 

Several  other  assignments  of  error  were  made  by  appellants  oa 
apj)eal  from  the  Circuit  to  the  Appellate  Court,  all  of  which  are 
assigned  in  this  court  We  have  carefully  examined  the  questions 
raised  by  appellants  therein,  including  the  question  of  the  allow- 
ance of  attorney's  fees ;  and,  without  discussion  of  the  matters 
raised  in  these  assignments  of  error,  we  find  that  there  is  nothing 
which  should  cause  a  reversal  of  the  judgment  of  the  Appellate 
Court  affirming  the  decree  of  the  Superior  Court  Appellant  ad- 
mits that  this  debt  of  $5,000  has  never  been  paid  or  satisfied,  and 
we  have  found  in  the  discussion  of  the  errors  raised  that  it  is  not 
barred  by  any  statute  of  limitationa  A  further  discussion  of 
other  questions  raised  by  the  assignments  of  error  is  unnecessary. 
The  judgment  of  the  Appellate  Court  affirming  the  decree  of  the 
Superior  Court  of  Cook  county  is  affirmed. 

Affirmed. 

NoTB.— POKECLOSURE  OF  A  DEED  OP  TRUST 

(a)  Deed  of  trust  regarded  as  a  mortgage. 

(b)  Distinction  between  deed  of  trust  and  mortgage. 

(c)  The  term  **  foreclosure"  defined. 

(d)  When  sale  of  incumbered  premises  will  be  ordered* 

(e)  Scope  and  nature  of  the  final  decree. 
(f>  Parties  to  a  foreclosure  suit. 

(g)  Remedies  of  the  mortgagee  after  default, 
(h)  Rights  of  redemption. 
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[i)  Procedure  regulated  largely  by  Btatute  law 
(j)  The  rule  lis  peitdens  examiued. 
(k)  Two  rules  of  extensive  application. 

The  principal  cose  brings  into  prominence  a  feature  of  our  real  property  law 
that  has  occasioned  no  little  confusion,  especially  in  thoae  jurisdictions  where 
real  estate  security  for  money  loaned  almost  invariably  takes  Ibe  form  of  a 
mortgage.  It  must,  however,  be  admitted  that  a  deed  of  trust  has  many  recom- 
mendatory features,  and  is,  perhaps,  one  of  the  most  efficient  methods  of  secur- 
ing advancements  tliat  has  ever  been  devised  even  by  a  people  who  have  been 
preeminently  shrewd  in  imparting  to  all  forms  of  the  property  relation  the  at- 
tribute of  tmnsferability  or,  more  properly,  negotiability. 

(a)  Deed  of  trust  regarded  as  a  mortgage. — Deeds  of  trust  are  quite  gen- 
erally in  vogue  in  several  of  the  states,  and  have  many  features  of  availability 
that  recommend  them  as  ample  security  for  an  investment.  They  take  the 
form  of  an  absolute  conveyance  to  a  third  person  who  is  clothed  with  the  char 
acter  of  a  trustee  to  sell  the  property  conveyed,  discharge  the  incumbrance 
thereon,  and  reserve  the  balance  for  the  benefit  of  the  grantor.  These  so-called 
deeds  of  trust  are,  in  legal  contemplation,  nothing  more  than  mortgages,  and 
are  subject  to  all  of  the  legal  and  equitable  incidents  of  a  mortgage.  Being  trust 
estates  they  are,  of  course,  in  no  way  liable  for  any  indebtedness  of  the  trustee, 
and  his  death,  insanity,  or  incapacity  from,  any  cause,  in  no  way  impairs  any 
rights  of  a  mortgagor  or  mortgagee,  as  the  court  is  at  all  times  ready  to  grant 
any  relief  the  situation  may  call  for,  either  by  the  appointment  of  a  new  trus- 
tee, or  by  a  restraining  writ  upon  the  old  one.  (See,  generally,  on  the  subject 
of  trust  deeds,  McDoald  v.  Kellogg,  30  Ark.  170;  Fox  v.  Fraser,  92  Ind.  265; 
Pitch  V.  Weatherbee,  110  111.  475;  Union  Company  v.  Sprague.  14  R.  I.  45i; 
Martin  v.  Alter,  42  Ohio  St.  94;  State  Bank  of  Bay  City  v.  Chappelle,  40  Mfch. 
447;  Lance's  App.,  112  Pa.  St.  456;  Stafford  Nat.  Bank  v.  Sprague,  17  Fed. 
Rep.  748.) 

A  deed  of  trust  is  a  modern  invention  by  which  the  equity  of  redemption  is 
supposed  to  be  foreclosed  without  the  aid  of  a  court  of  equity,  and  without  the 
vexatious  and  interminable  delays  incident  to  a  foreclosure  suit.  (Conway's 
Executors  v.  Alexander,  7  Cranch,  218.) 

For  the  purposes  of  this  annotation  we  will  discard  the  term  "Deed  of 
Trust"  and  adopt  the  usual  expression — "  Mortgage"  which  has  tlie  sanction  of 
Immemorial  usage. 

(b)  Distinction  between  leed  of  trnst  and  mortgage.— The  only  im- 
portant difference  between  a  deed  of  trust  to  secure  a  debt  and  a  mortgage,  is 
that  in  the  one  case  the  conveyance  is  directly  to  the  creditor,  while  in  the 
other  it  is  to  a  third  person  for  his  benefit.  The  right  to  redeem  is  the  same  in 
either  case.  Says  Mr.  Chief  Justice  Walker,  of  Arkansas:  *'The  attributes 
of  a  deed  of  trust  for  such  purposes  and  a  mortgage  with  power  of  sale,  are 
the  .«ame.  Both  are  intended  as  securities,  and  in  a  legal  sense  are  mortgages. 
In  both  the  legal  title  passes  from  the  grantor;  but  in  equity  he  is,  before  fore- 
closure,  considered  the  actual  owner  in  both,  and  as  broadly  in  one  as  tlie  other, 
the  grantor  has  the  right  to  redeem;  in  other  words,  the  equity  of  redemption^ 
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which  can  only  be  barred  by  a  valid  execution  of  the  power."  (Turner  v. 
Watkins,  21  Ark.  429.)  The  only  difference  of  opinion  ou  the  subject  seems 
to  have  arisen  in  those  states  in  which  a  mortgage  is  regarded  as  a  mere  lien, 
as  to  whether  a  deed  of  trust  shall  be  regarded  as  vesting  a  legal  estate  in  the 
trustee.  But  in  those  states  also  a  deed  of  trust  has  generally  been  held  to 
have  the  same  effect  only  as  a  mortgage.  (Lenox  v.  Reed,  12  Eans.  228;  New- 
man V.  Samuels.  17  Iowa,  528;  Webb  v.  Hoselton,  4  Neb.  808.  But  see 
Soutter  V.  Miller,  15  Fla.  (t25.) 

(c)  The  term  '*  foreclosare"  defined.— Foreclosure  is  the  remedy  pursued 
by  the  mortgagor  to  enforce  the  payment  of  the  sum  due  him  from  the  mortgage 
and  has  been  defined  by  a  well  known  legal  writer  as  "  the  process  by  whxh 
the  mortgagee  acquires  or  transfers  to  a  purchaser,  an  absolute  title  to  the 
property  of  which  he  has  previously  been  only  a  conditional  owner,  or 
upon  which  he  has  previously  had  a  lien  or  incumbrance."  (2  Hilliard 
LMort.],  1;  Goodman  v.  White,  26  Conn.  317.)  All  that  the  process  really 
achieves  is  the  extinguitthment  of  a  tight— that  of  equity  of  redemption— and 
the  creation  of  an  estate  in  another  person  than  the  mortgagor.  (Martin  v. 
Pond,  80  Fed.  Rep.  18;  Duncan  v.  Cobb,  82  Minn.  464.)  The  process  bus  some 
analogies  in  the  Justinian  Code  and  has  been  co-ordinate  in  development  with 
the  law  of  mortgages.  There  are  four  methods  of  eflfecting  this  result  now  in 
vogue  in  this  country,  viz.:  1.  By  equitable  action;  2.  By  entry  and  possession, 
8.  By  advertisement;  and,  4.  By  process  without  sale  or  "  strict  foreclosure." 
This  last  is  a  harsh  and  repel lant  remedy,  seldom  resorted  to,  while  statutory 
foreclosure  is  in  bad  repute  owing  to  the  numerous  and  exasperatiog  techni- 
calities that  infest  the  practice,  in  fact,  equitable  foreclosure  is  by  far  the  most 
popular  and  effective  method,  and  is  all  but  universal;  even  the  proceeding 
known  in  the  New  England  states  as  entry  and  possession,  is  largely  dependent 
upon  the  application  of  equitable  rules,  but  as  it  requires  in  most  instances 
three  years  to  perfect  a  title,  I  should  unhesitatingly  condemn  the  system  as 
unworthy  of  imitation. 

Two  objects  are  sought  to  be  accomplished  in  foreclosures  on  the  sale  of  the 
mortgaged  property  by  decree  -one  to  give  perfect  title  and  apply  the  moneys 
arising  from  the  sale  upon  the  raortgaee  debt;  the  other,  in  case  of  deficiency, 
to  obtain  a  personal  judgment  against  the  parties  liable  therefor.  (Wiltsie. 
Mort.  Forec.  5.)  A  court  of  equity  has,  it  is  said,  inherent  power  to  order 
sale  of  the  mortgaged  premises  for  the  debt  independent  of  any  statute.  (Lan- 
sing V.  Goelet.  9  Cow.  846;  Mills  v.  Dennis.  3  Johns.  Ch.  867.) 

Foreclosure  Is  the  process  by  which  a  mortgagee  acquires  or  transfers  to  a 
purchaser  an  absolute  title  to  the  proper' v  on  which  he  has  previou^'ly  hnd  a 
mere  lien  bv  way  of  mortgage.    (See  Hilliard  Mortg.) 

Th«  validly  of  a  trust  deed  executed  prior  to  the  execution  of  the  mortgage 
cannot  lie  tried  in  foreclosure.    (Helck  v.  Reinheimer.  23  Week.  Dig.  473.) 

(d)  When  sale  of  incnmbered  premises  .will  be  ordered.— When  the 
debts  to  a  mortiragee  are  overdue;  a  court  of  equity,  on  the  applicatiim  of  a 
junior  incumbrancer,  will  provide  for  the  sal:;  of  the  entire  incumbered  prop- 
erty, if  the  circumstances  of  the  case  show  that  the  interests  of  the  mortgagor 
and  of  the  incumbrancers  require  the  sale.    (Finley  v.  Bank  of  the  United 
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States.  24  U.  8.  11  Wheat.  804,  306  [6:  480];  Hagan  v.  Walker.  65  U.  8.  14 
How.  29,  87.  88  [11:  312.  316];  Jerome  v.  McCarter,  94  U.  8.  784.  785,  786. 
740  [24:  136,  187,  188];  Hill  v.  Farmers  &  M.  National  Bank.  97  id.  450.  458. 
454  [24:  1051. 1053];  Woodworth  v.  Blair,  112  id.  8  [28:  615J;  Hefner  v.  North- 
western Life  Ins.  Co.  123  id.  747,  754  [31:  809,  812J;  Vanderkemp  v.  Shelton, 
11  Paige,  28.)  This  authority  is  properly  exercised  in  the  case  of  deeds  of 
trust,  where  all  the  incumbrances  are  due,  and  where  the  plaintiff  has  a  first 
lieu  on  some  of  the  property  sought  to  be  sold,  and  where  all  the  Incumbran- 
cers are  parties  to  the  suit.    (Shepherd  v.  Pepper.  188  U.  8.  626.) 

(e)  Scope  and  nature  of  the  flnal  decree.— The  final  decree  of  sale.  The 
pluintiit.  having  duly  procured  the  judgment  of  foreclosure  and  sale,  and  en- 
tered the  same,  is  entitled  to  proceed  to  have  the  mortgaged  premises  sold  for 
the  payment  of  his  debt.  A  sale  under  such  a  decree  is,  in  contemplation  of 
the  law.  the  act  of  the  court,  although  it  may  be  made  through  the  instrumen- 
tality of  some  officer  designated  by  statute,  or  appointed  by  the  court.  When 
the  sale  is  confirmed,  it  becomes  the  act  of  the  court,  or,  in  other  words,  is  a 
judicial  sale;  but  until  such  confirmation  there  is  no  judicial  sale,  and  no 
title  passes  to  the  purchaser.  (Thorn  v.  Ingram,  25Ark.  52  [1867].)  In  New 
York,  however,  confirmation  of  the  referee's  report  of  sale  is  not  necessary  to 
pass  title. 

The  sale  may  be  made  by  a  master  in  chancery,  a  referee,  trustee,  commis- 
Bioner  or  sheriff;  and  in  the  federal  courts  it  is  usually  made  by  a  United  States 
marshal,  or  by  a  referee  specially  Rpi>ointed  for  that  purpose.  (Heyer  v. 
Deaves,  2  Johns.  Ch.  [N.  T.]  154,  [1816].)  Whatever  name  may  be  given  to 
the  officer  who  makes  the  sale,  be  acts  as  the  agent  of  the  court,  and  must 
report  his  proceeding  in  the  execution  of  its  decrees.  And  it  has  been  said  that 
the  sheriff,  or  other  officer  to  whom  the  decree  of  sale  Is  committed,  may  con. 
duct  the  sale,  though  his  term  of  office  will  expire  before  the  sale  can  be  com- 
pleted.  (Union  Dime  Savings  Inst.  v.  Andariese.  19  Hun  [N.  Y.].  810  [1879].) 

In  actions  for  the  foreclosure  of  mortgages,  the  court  shall  have  the  power, 
by  its  judgment  or  decree,  to  direct  the  Siile  of  the  incumbered  propeity,  or  as 
much  as  may  be  necessary,  and  the  application  of  the  proceeds  of  the  sale  to 
the  payment  of  the  costs  of  the  court  and  expenses  of  the  sale,  and  the  amount 
due  to  the  plaintiff;  and  if  it  appears  from  the  sheriff's  return  that  the  pro- 
ceeds are  insufficient  and  a  balance  still  remains  due,  judgment  shall  be  dock- 
eted for  such  balance  against  the  defendant,  or  defendants,  personally  liable 
for  the  debt,  and  shall  then  become  a  lien  on  tile  real  estate  of  such  judgment- 
debtor,  as  in  other  cases  in  which  execution  may  be  issued.  No  person  hold- 
ing a  conveyance  ftom  or  under  the  mortgagor,  or  of  the  property  mortgaged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does  not  appear  on  record 
in  the  proper  office  at  the  time  of  the  commencement  of  the  action,  need  be 
made  a  party  to  such  action,  and  the  judgment  therein  rendered  and  the  pro- 
ceedinirs  therein  had  shall  be  lis  conclusive  against  the  party  holding  such 
unrecorded  conveyance  or  lien,  as  if  he  had  been  made  a  party  to  said  action, 
and  shall,  in  all  respects,  have  the  s^ime  force  and  effect.  <N.  Y.  Code  Civ. 
Pro.  sec.  1626  et  9eq.;  Cal.  Code  Civ.  Pro.  sec.  726  et  seq.) 

A  foreclosure  sale  passes  the  title  of  each  and  every  of  the  parties  to  the  suit. 
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and  the  deed  of  the  officer  making  the  sale  is  as  effectual  as  if  the  mortgagor 
and  mortgagee  had  united  in  a  deed  of  the  property,  and  is  a  bar  against  all 
the  parties  to  the  suit.  The  title  passes  to  the  purchaser,  even  though  the 
Judgment  should  be  reversed  or  set  aside  for  error  or  irregularity  on  appeal. 
(Smith  V.  Joyce,  25  Week.  Dig.  106,  Raynor  v.  Wilson,  6  Hill,  469;  Clements 
V.  Griswold,  46  Hun,  877;  Seward  v.  Huntington,  94  N.  Y.  104;  Noonan  v. 
Brcn Herman,  8  N.  Y.  St.  Rep.  91;  Holden  v.  Sackett,  12  Abb.  Pr.  473;  De 
Forest  v  Farley,  62  N.  Y.  628.) 

The  decree  may  direct  the  entire  premises  to  be  sold  for  the  benefit  of  subse- 
quent incumbrancers,  though  more  than  sufficient  to  satisfy  the  plaintiff's 
chiim.  A  sale  of  two  buildings  in  one  lot  is  not  necessarily  invalid;  whether 
such  sale  be  valid  or  not  is  to  be  determined  by  the  circumstances  of  the  par- 
ticular case.    (Wallace  v.  Feeley.  61  How.  Pr.  225.) 

We  think  that  an  examination  of  the  reported  cases,  in  which  records  in  such 
proceedings  have  come  before  this  and  the  Appellate  Courts  for  review,  will 
show  the  practice  in  the  various  Circuit  Courts  of  the  state  to  have  been  to  treat 
the  decree  of  foreclosure  as  the  final  order  in  the  case,  and  that  such  practice 
has.  with  more  or  less  directness,  met  the  approval  of  this  court. 

In  Johnson  v.  Donnell  (15  III.  100),  it  was  objected  that  the  decree  did  not 
specify  in  whom  the  title  to  the  land  should  be  vested;  but  the  decree  was  af« 
firmed,  and  it  was  said:  "  By  barring  the  equity  of  redemption  it  confirms  the 
title  in  the  mortgagee.  The  title  conveyed  by  the  mortgage,  which  was  before 
conditional,  now  becomes  absolute." 

In  Wilson  v.  Geisler  (19  111.  49),  the  decree  provided  that,  in  default  of  the 
payment,  the  equity  of  redemption  should  be  barred,  and  **  that  the  title  revert 
to  the  complainant  in  fee  forever "  ;  and  authorized  the  sheriff  of  the  county 
to  put  complainant  in  possession  of  the  mortgaged  premises.  It  was  also  af« 
firmed,  no  question  as  to  its  finality  being  raised. 

In  Stephens  v.  Bichnell  (27  III.  444),  the  decree  barred  all  equity  of  redemp^ 
tion,  in  default  of  payment  within  four  months;  and  Bkebsb,  J.,  in  the 
opinion  of  the  court  says:  "It  is  alleged  in  the  bill,  and  confessed,  that  the 
lands  mortgaged  are  not  equal  in  value  to  the  purchase  money  due.  It  was 
then  in  the  discretion  of  the  court  to  decree  a  strict  foreclosure,  the  effect  of 
which  is  to  vest  the  title  absolutely  in  the  mortgagee." 

In  Chickering  v.  Failes  (26  III.  507).  as  shown  by  the  opinion  in  Mulvey  ▼. 
Gibbons  (87  id.  880),  the  decree  was  similar  to  the  one  then  before  the  courts 
a  decree  nisi  not  materially  different  from  the  one  presented  by  this  record. 

In  the  Chick«»ring  Case  the  decree  was  held  color  of  title,  and  from  what  is 
thpre  said  it  is  clear  that  the  decree  was  held  and  treated  as  the  final  order  in 
the  case.  While  it  is  true  that  the  point  here  urged  was  not  presented  in  it,  or 
any  of  the  foregoing  cases  cited,  yet  these  cases  do  clearly  show  the  practice 
in  the  courts  of  this  state  to  differ  from  that  in  England.  In  some  of  them,  at 
least,  the  decrees  were  so  questioned  as  to  stronjjly  suggest  the  point,  and  call 
for  a  condemnation  of  the  practice,  if  not  approved. 

The  decree  in  a  foreclosure  proceeding  in  England,  as  shown  by  both  of  the 
above  named  authors  on  chancery  practice,  is  eswntiaily  different  from  the  one 
appearing  in  this  record,  and  those  usually  rendered  under  our  practice.  There" 
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the  decree  orders  a  reference  to  the  master  to  take  nn  account  and  tax  costs^ 
**and  directs  that,  if  the  same  are  paid  by  the  mortgagor  at  such  time  and 
place  as  the  master  shall  fix,  the  mortgagee  is  to  recouvey  the  premises,  but 
orders,  in  default  of  payment  at  such  time  and  place,  that  the  mortgagor 
be  absolutely  foreclosed  from  all  equity  of  redemption  in  the  mortgaged 
premises."    (1  Smith,  Ch.  Pr.  582.) 

**  On  the  day  appointed,  either  the  mortgagee,  or  one  duly  authorized  by 
him  under  a  power  of  attorney,  attends  at  the  place  appointed  to  receive  the 
money,  and  remains  there  till  the  expiration  of  the  time  appointed.  If  the 
mortgage  money  is  not  paid,  upon  an  affidavit  of  being  duly  attended,  and  of 
the  nonpayment  of  the  money,  the  plainti£F  is  entitled  to  an  order,  on  a  mo- 
tion, as  of  course,  that  the  defendant  do  from  henceforth  stand  absolutely  de- 
barred an  J  foreclosed  of  and  from  all  right,  title,  suit  and  equity  of  redemption 
of,  in  or  to  the  said  mortgaged  premises."    (Id.  540.) 

Under  a  decree  of  foreclosure,  the  title  of  the  purchaser  takes  effort  by 
"  relation  "  to  the  date  of  the  mortgage,  and  supersedes  any  subsequent  lien. 
(Osterberg  v.  Union  Trust  Co..  93  U.  8.  488.)  This  doctrine  of  "  relation  "  ia 
a  legal  fiction  resorted  to  by  equity  courts  to  prevent  a  frustration  of  justice. 
By  this  method  an  act  done  at  one  time  is  regarded  as  done  at  some  other  time, 
nunc  pro  tune,  as  it  were.  The  further  design  is  to  protect  parties  deriving 
their  interest  from  the  claimant,  pending  proceedings  for  the  confirmation  of 
his  title.  Effect  is  given  to  the  confirmation  as  of  the  day  when  the  proceedings 
wei-e  instituted.  (Lynch  v.  Bernal,  9  Wall.  825;  Adlar  v.  Mergeutheim,  114 
Ind.  805.) 

No  question  of  title  adverse  to  the  mortgagor  can  be  litigated  In  an  action  to 
foreclose,  and  the  only  effect  of  a  Judgment  or  decree  therein  is  to  vest  in  the 
purcliaser  the  title  of  a  mortgagor  at  the  time  of  making  the  mortgage.  (Bowery 
Savings  Bank  v.  Foster,  11  Week.  Dig.  498;  Dime  Savings  Bank  v.  Crook,  29 
Hun.  671;  Rathbone  v.  Hooney,  68  N.  Y.  468;  Merchant's  Baitk  v.  Thompson, 
66  id.  7;  Meigs  v.  Willis.  66  How.  Pr.  466;  Emigrant,  etc..  Bank  v.  Goldman, 
76  N.  Y.  127;  Baker  v.  Burton,  67  Barb.  458;  Lee  v.  Parker,  48  id.  611). 

(f )  Parties  to  a  foreclosnre  solt. — It  is  a  fundamental  doctrine  of  jurispru- 
dence, that  all  persons  whose  interests  are  to  be  affected  by  a  judicial  decree 
must  be  made  parties,  either  individually  or  by  representation,  to  the  proceed- 
ings, or  have  what,  in  some  cases,  is  equivalent  notice,  so  that  they  may  have 
an  opportunity  to  be  heard,  and  that,  as  to  such  persons,  a  judicial  sentence 
pronounced  without  their  presence  or  opportunity  to  be  present  is  a  nullity. 
The  owner  of  the  equity  of  redemption  in  mortgaged  property  is  a  necessary 
party  to  a  suit  for  the  foreclosure  of  the  mortgage,  and  if  the  suit  proceeds 
without  his  being  made  a  party,  his  title  is  not  affected  by  the  decree.  (Landon 
V.  Townshend.  16  N.  Y.  Civ.  Pro.  162.) 

In  Corning  v.  Smith  (6  N.  Y.  8-2).  it  was  held  by  the  New  York  0)urt  of  Ap- 
peals that  where  one  claims  adversely  to  the  title  of  the  mortgagor  and  prior  to 
the  mortgage,  he  cannot  be  made  a  party  defendant  in  a  bill  to  foreclose  a  mort- 
gage for  the  purpose  of  trying  the  validity  of  such  claim.  And  in  Eagle  Fire 
Ins-  Co.  V.  Lent  (6  Paige,  6&5).  the  chancellor  declared  the  rule  emphatically 
to  be,  that  so  far  as  mere  legal  rights  were  concerned  upon  a  bill  of  foreclosure, 
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the  only  proper  parties  to  the  suit  are  the  mortgagor  and  mortgagee  and  those 
who  have  acquired  rights  and  interests  under  them  subsequent  to  the  mortgage; 
and  further,  that  the  mortgagee  had  no  right  to  make  one  who  claimed  ad- 
versely to  the  title  of  the  mortgagor  and  prior  to  the  mortgage,  a  party  defendant 
for  the  purpose  of  trying  the  validity  of  his  adverse  claim  of  title  in  this  court. 
See  also  Frost  v.  Eoon  (30  N.  Y.  428),  in  which  these  cases  have  been  referred 
to,  commented  upon  and  sustained.  It  was  doubtless  the  knowledge  of  this 
rule  which  induced  the  appellant's  counsel  to  apply  for  the  amendment  which 
was  granted  upon  the  trial,  and  by  which  his  action  was  converted  into  one  of 
simple  foreclosure.  The  defendant's  rights  could  not  be  affected  in  any  way  by 
the  amendment  having  been  allowed,  because  that  left  his  lien  existing  against 
the  property  whatsoever  it  may  be,  and  subject  to  the  enforcement  of  which 
the  purchaser  must  take  the  property.  In  proceedings  to  collect  the  judgment 
its  priority  could  be  determined,  if  any  issue  were  taken  on  that  subject.  See 
opinion  of  Brady,  J.,  in  Kent  v.  Popham  (6  N.  Y.  Civ.  Pro.  341).  . 

In  Shaw  v.  Norfolk  County  R.  Co.  (5  Gray,  162),  it  was  said  :  '*  The  rule 
of  equity  pleading,  that  all  persons  interested  in  the  subject-matter  of 
the  suit,  and  whose  rights  may  be  affected  by  a  final  decree,  must  be 
made  parties  to  the  bill,  is  subject  to  several  exceptions,  which  are  as  well 
established  as  the  rule  itself.  *  *  *  It  has  been  held  that,  where  persona 
are  made  trustees  for  the  payment  of  debts  and  legacies,  a  suit  may  be  sus- 
tained in  which  the  trustees  only  are  either  plaintiffs  or  defendants,  without 
joining  the  creditors  or  legatees  for  whom  they  are  trustees,  and  whose  righta 
and  interests  are  directly  involved  in  the  case.  (Fenn  v.  Craig,  8  Younge  & 
C.  216.)  Upon  this  principle,  it  has  been  decided  by  this  court  that,  in  a  bill 
concerning  the  title  to  the  assets  of  an  insolvent  debtor,  it  is  sufficient,  without 
joining  the  creditors,  to  make  the  assignee  parties,  who  alone  have  the  right 
to  claim  the  property,  the  leg^l  title  being  in  them  ;  and  who  are  authorized 
and  empowered  and  whose  duty  it  is,  to  represent  the  interests  of  and  to  act 
for  all  the  ere  (iters  interested  in  the  trunt.  (Stevenson  v.  Austin,  8  Met.  474.) 
In  like  manner,  it  has  been  determined  that  a  trustee  holding  a  mortgage  in 
trust  for  several  creditors  may  maintain  a  bill  to  foreclose,  without  joining  hia 
eeituis  que  trust  as  parties. 

**  The  principle  seems  to  be  well  settled  that  in  an  action  by  a  creditor  to 
reach  trust  property,  in  the  hands  of  adminlAfrators  or  trustees  who  have  the 
control  of.  and  whose  duty  it  is  to  protect,  the  property,  the  efstuis  qu^  trust 
need  not  be  joined  as  parties.  The  defense  of  the  tnistees  is  tiieir  defense,  and 
their  presence  in  court  is  not  necessary  to  the  protection  of  their  interests.'* 
(Winslow  V.  Minnesota  &  P.  R.  Co.,  4  Minn    817  [77  Am.  Dec.  519].) 

In  the  case  of  Eerrison  v.  Stewart  (98  U.  8.  155  [28  :  843]),  the  question 
was  whether  the  creditors  of  an  insolvent  firm,  in  whose  favor  a  deed  of 
trust  had  been  executed  by  the  firm,  were  bound  by  a  decree  against  the 
trustee,  and  this  court  held  that  "  where  a  trustee  is  invested  with  such 
powers,  and  subjected  to  such  obligations,  that  his  beneficiaries  are  bound  by 
what  is  done  against  him  or  by  him,  they  are  not  necessary  parties  to  a  suit 
against  him  by  a  stranger  to  defeat  the  trust  in  whole  or  in  part.  In  such  ease, 
he  is  in  court  on  their  behalf ;  and  they,  though  not  parties,  are  concluded  by 
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the  decree,  unless  it  is  impeached  for  fraud  or  collusion  between  him  and  the 
adverse  party." 

It  may  be  stated,  as  a  general  rule,  that.  In  an  action  to  foreclose  a  mort- 
gage, all  persons  who  have,  or  claim  to  have,  any  right,  title,  lien  or  interest 
of  whatever  nature  in  the  premises,  or  in  any  part  of  the  premises  covered  by 
the  mortgage  to  be  foreclosed,  wliich  has  been  acquired  subsequent  to  the  giv- 
ing of  the  mortgage,  must  be  made  parties  defendant,  or  their  rights  will  not 
be  affected  by  the  action.    (5  Wait  Pr.  194.) 

A  general  allegation  in  a  complaint  to  foreclose  a  mortgage  that  a  person  has, 
or  claims  to  have,  an  intetest  in  the  premises,  which  interest  is  subject  to  the 
mortgage,  is  sufficient  to  show  that  he  is  a  proper  party  (Bo wen  v.  Wood. 
85  Ind.  268  ;  Jones,  Mortg.  [3(1  ed.]  sees.  1231, 1473  :  Thomas.  Mortg.  [2d.  ed.] 
792 ;  5  Wait.  Pr.  197  ;  1  Abb.  Forms,  5(^9 ;  Eingsland  y.  Stokes,  61  How. 
Pr.  494 ;  Stillwell  v.  Carpenter,  62  N.  Y.  639  ;  Bliss,  Code  PI.  [2d  ed.]  sec. 
145  ;  2  Chi.tty,  PI.  [16th  Am.  ed.]  8.) 

So— All  persons  interested  in  the  mortgaged  premises  should  be  made  par- 
ties, otherwise  they  will  be  entitled  to  redeem,  even  though  the  sale  was  made 
on  the  oldest  lien     (Nash  PI  &  Pr.  846  ) 

The  real  owner  of  the  mortgaged  premises  does  not  forfeit  his  right  to  be 
made  a  party  to  an  action  to  foreclose  the  mortgage  by  omission  to  reconl  his 
deed,  and,  provided  he  make  application  in  due  time,  it  is  the  duty  of  the  court 
to  direct  him  to  be  brought  in.    (Johnson  y.  Donovan,  106  N.  Y.  269.) 

Reversioners  and  remainderman  are  necessary  parties,  but  not  every  person 
having  a  contingent  interest.  (Eagle  ins.  Co  v.  Caromet,  2  Edw.  Ch.  127; 
Nodine  v.  Greenfield,  7  Paige,  647;  Leggett  v.  Mutual  Life  Ins.  Co..  64  Barb.  36; 
Rathbone  v.  Honney,  58  N.  Y.  463;  Brevoort  ▼.  Brevoort,  70  id.  186;  Lock- 
wood  V.  Reilley,  10  Abb.  N.  C.  851.) 

But  judgment  creditors  who  are  not  lienors  are  not  necessary  parties.  (Spring 
V.  Short,  90  N.  Y.  588.) 

The  mortgagee  or  the  owner  of  the  mortgage,  and  the  mortgagor  and  those 
who  have  acquired  rights  under  him,  are  the  only  necessary  parties  to  the  fore- 
closure.    (Emigrant  Industrial  Sav.  Bk.  v.  Goldman,  75  N.  Y.  127.) 

(g)  Remedies  of  the  mortgagee  after  default.— A  mortgagee  after  default 
has  three  remedies,  any  or  two  or  all  of  which  he  may  pursue  concurrently:— 
First,  an  action  at  law  to  recover  the  debt;  second,  an  appropriate  action  to  re- 
cover the  mortgaged  property;  and,  third,  a  foreclosure  of  the  mortgage;  but 
when  he  pursu<*s  these  remedies  concurrently  each  must  be  governed  by  the 
rules  of  law  applicable  to  the  forum  in  which  it  is  brought.  (Tyson  v.  Weber, 
81  Ala.  470.)  A  trust  deed  is  in  legal  effect  a  mortgage.  (Coe  v.  Johnson,  18 
Ind.  218;  Coe  v.  McBrown.  23  id.  252;  White  Water  Valley  Canal  Co.  v.  Val- 
lotte,  62  U.  8.  21  How.  414  [16  L.  ed.  154];  2  Redf.  R:  489.) 

(10  Rights  of  redemption.— Eighteen  states  have  followed  New  York  in 
refusing  to  the  mortgagor  any  redemption  rights  whatever  after  sale  on  fore- 
closure. That  event  is  looked  upon  as- a  finality  in  so  far  as  regards  the  debt- 
or's inteest  in  the  property.  But  in  many  other  states  a  contrary  rule  obtains, 
whereby  for  a  period  ranging  all  the  way  from  four  months  in  Oregon  to  three 
years  in  Massachusetts  the  right  of  redempiion  is  allowed. 
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The  purchaser  of  a  mere  equity,  without  any  words  in  the  grant  importing 
that  he  assumed  the  payment  of  the  mortgage,  does  not  bind  himself  person- 
ally to  pay  the  debt,  if  there  is  no  implied  promise  or  covenant.  If,  however, 
in  the  conveyance  there  are  words  imx)orting  that  the  grantee  will  pay  the 
debt,  he  is  deemed  to  have  entered  into  an  express  agreement  to  do  so,  although 
he  dees  not  sign  or  seal  the  instrument.  The  acceptance  of  a  deed  containing 
such  language  is  evidence  of  the  most  satisfactory  kind  that  he  has  promised 
to  do  what  the  deed  says  he  is  to  do.  The  insertion  of  words  to  the  effect  that 
it  is  subject  to  a  mortgage  of  a  specified  amount,  which  has  been  estimated  as 
part  of  the  purchase  money  and  deducted  therefrom,  does  not  bind  the  gran- 
tee i)ersonally.  (Collins  v.  Rowe,  1  Abb.  N.  C.  97 ;  Belmont  v.  Coman,  23 
N.  Y.  438.) 

(i)  Proeedare  regulated  largely  by  statute  law.— In  most  of  the 
states  statutes  have  been  enacted  for  the  regulation  of  mortgage  foreclosures, 
giving  power  to  the  court,  not  only  to  direct  the  sale  of  the  mortgaged  prem- 
ises and  to  compel  the  delivery  of  the  possession  thereof  to  the  purchaser,  but 
also  to  adjust  payment  by  the  mortgagor  or  by  any  other  person  liable  for  the 
debt  of  any  deficiency  that  might  remain  unsatisfied  after  the  sale  of  the  mort- 
gaged premises,  and,  as  in  other  actions,  to  issue  the  necessary  execution  upon 
such  judgment  of  deficiency.  (N.  Y.  Code  Civ.  Pro.  sec.  1627.)  Without 
statutory  authority  such  an  execution  could  not  be  issued  in  a  foreclosure 
against  the  property  of  the  mortgagor  or  other  person  liable  for  the  deficiency 
remaining  unsatisfied  after  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  mortgage  debt.  (Stark  v.  Mercer,  4  Miss.  [8  How.]  877  [1839]; 
Wiltsie  on  Mortgage  Foreclosures.  722.) 

The  statutory  provisions,  regulating  "an  action  to  foreclose  a  mortgage 
upon  real  property,"  were  and  are  parts  of  one  system,  to  be  construed  and 
applied  together  as  parts  of  the  same  enactment,  and  their  object,  purpose, 
and  effect  are  to  confirm  proceedings  to  collect  a  mortgage  debt  to  one 
court  and  one  action  (Scofield  v.  Doscher,  72  N.  Y.  491,  and  cases  cited  in 
opinion  of  Foloer,  J.-,  followed  by  Thome  v.  Newby.  59  How.  Pr.  120), 
showing  that  the  statute  was  enacted  to  give  the  court,  in  which  the  foreclos- 
ure of  the  mortgage  was  held,  full  jurisdiction  over  the  whole  subject,  and  to 
require  the  court  in  one  action  "  to  dispose  of  the  whole  subject,"  instead  of 
allowing  the  vexation  and  costs  of  multiplicity  of  actions.  The  effect  of  the 
enactment  of  section  1626  of  the  code,  which  requires  thit  "in  an  action  to 
foreclose  a  mortgage  upon  real  property,  if  the  plaintiff  becomes  entitled  to 
final  judgment,  it  must  direct  the  sale  of  the  property  mortgaged."  etc..  is  to 
abolish  strict  foreclosure.  (Thomas,  Mortg.  732,  sec.  1148  ;  Wiltsie,  Mort- 
gage Foreclosures,  929,  sec.  833.) 

(j)  The  rule  Hs  pendens  examined.— Statutory  regulations  universally 
require  the  plaintiff,  in  any  action  affecting  real  prop-^rty,  such  as  ejectment, 
foreclosure,  partition  and  the  like,  to  file  at  the  time  of  the  commencement  of 
his  suit,  a  notice  of  the  pendency  of  action.  This  is,  in  substance  a  brief  re- 
cital of  the  nature  and  scope  nf  the  relief  demanded  together  with  a  dos'^rip- 
tion  of  the  real  property  affected  by  the  action.  Provision  is  made  for  its  due 
record  in  a  book  kept  specifically  for  the  purpose,  and  every  abstnict  of  title 
Vol.  11—83 
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should  contain  some  evidence  that  search  has  been  made  for  notices  of  this 
character.  Parties  are  thus  charged  with  notice  that  the  property  is  in  litiga- 
tion, and  any  purchase  made  by  them  is  subject  to  whatever  decree  is  ren- 
dered in  the  action.  Primary  object  of  rule. — It  should  always  Imj  borne  in 
mind  that  the  primary  object,  it  might  almost  be  said  the  sole  object  to  be  ob- 
tained by  the  rule  lis  pendens.  Is  to  make  it  possible  for  the  courts  to  execute 
their  judgments  and  decrees.  As  is  well  said  in  the  leading  case  of  Newman 
y.  Chapman.(2  Rand.  98):  "It  is  founded  upon  the  necessity  of  such  a  rule,  in 
order  to  give  effect  to  the  proceedings  in  courts  of  justice.  Without  it  the  ad 
ministration  of  justice  might  in  all  cases  be  frustrated  by  successive  aliena- 
tions of  the  property  which  was  the  subject  of  litigation,  pending  the  suit,  so 
that  every  judgment  and  decree  could  be  rendered  abortive,  where  the  recov- 
ery of  specific  property  was  the  object. 

The  necessity  of  the  rule  is  inexorable,  tempered  by  little  or  no  consideration, 
of  conscience,  because  a  relaxation  of  the  rule,  to  avoid  harsh  applications  in 
special  cases  would  defeat  the  object  of  the  rule  itself.  Within  certain  limits, 
its  enforcement  is  as  imperative  as  the  demands  of  military  necessity.  The 
very  existence  and  perpetuation  of  the  courts  depend  upon  its  enforcement. 
(Bennett  on  Lis  Pendens,  14.) 

The  history  and  piinciples  of  the  general  doctrine  of  Us  pendens  are  fully  set 
forth  by  Chancellor  Kent,  in  Murray  v.  Balou  (I  Johns.  Ch.  [N.  Y.]  566), 
and  in  Murray  v.  Lylburn  (2  Johns.  Ch.  [N.  Y.]  441).  The  whole  law  on  the 
subject,  it  has  been  said,  may  be  found  in  these  two  cases,  subsequent  cases 
liaving  merely  exemplified  and  applied  the  law  as  there  expounded  by  the 
learued  chancellor.  (See  Leitch  v.  Wells,  48  N.  Y.  585  ;  Wiltsie,  on  Mortgage 
Foreclosures,  p.  865.) 

(k)  Two  rules  are  of  extensive  application  —(I)  The  regularity  of  the 
foreclosure  proceedings  cannot  be  questioned  in  matters  involving  a  CQllateral 
issue.  (M'Keen  v.  Delancy,  9  U.  8.  5  Cranch,  23  [8-  25];  Elmendorf  v.  Tay- 
lor, 28  U.  8.  10  Wheat.  152  [6:  289];  Sumner  v.  Hicks,  67  U.  8.  3  Black.  5«!J 
[17:  855];  South  Ottawa  v.  Perkins,  94  U.  8.  260  [24:  154];  Brine  v.  Ins.  Co., 
96  id.  627  [24:  858];  Conn.  Mut.  L.  Ins.  Co.  v.  Cushman,  108  id.  51  [27:  048]; 
Equator  Co.  v.  Hall,  106  id.  86  [27:  114.)  And  (2>  In  statutory  foreclosures, 
the  requirements  of  the  law  must  be  substantially  complied  with.  (Niles  v. 
Ransford,  1  Mich.  888,  842;  Lee  v.  Mason,  10  id.  408;  Doyle  v.  Howard,  16  id. 
261;  Sandford  v.  Flint,  24  id.  26;  Dodge  v.  Brewer,  81  id  227;  Grover  v.  Fox, 
86  id.  461.  466;  Lee  v.  Clary,  38  id.  228;  Mich.  State  Ins.  Co.  v.  Soule,  61  id. 
812;  Miller  v.  Clark,  56  id.  887.) 
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Noble  t;^.  Teeple  et  al. 

[Supreme  Court  of  Kansas,  July  10, 1897;  49  Fac.  Rep.  598.] 

Wills— Construction— Estate  devised. 

The  last  will  of  a  father,  executed  before  the  abrogation  of  estates  by  joint 
tenancy  by  the  act  of  1891.  which  reads:  *'  I  bequeath  to  my  son,  Thomas, 
the  sum  of  one  dollar,  and  to  Amanda  Anne,  wife  of  my  son,  Thomas,  and 
her  children,  I  bequeath  the  Fisher  farm," — will  be  construed  to  create  a 
Joint  tenancy  in  the  mother  and  children,  and  to  evidence  an  intent  to  ex- 
clude the  son  from  any  inheritable  interest  in  the  land  under  the  statute  of 
descents,  as  the  heir  of  the  wife  or  children,  there  being  no  other  words  in 
the  will  from  which  a  different  intent  can  be  inferred. 

(Syllabus  by  the  Court) 

Erbor  from  District  Court,  Neosho  county. 

L.  Stillwell,  Judge. 

Jiossingion,  Smith  <t  Dallas  and  Clifford  Histed^  for  plaintiff  in 
error. 

T.  F.  RageTy  for  defendants  in  error. 

Doster,  C.  J. — This  case  involves  the  construction  of  a  will. 
Isaac  Teeple  resided  in  Pennsylvania,  and  died  there  in  1880.  He 
left  a  will,  the  provisions  of  which,  so  far  as  related  to  the  question 
in  controversy,  are  as  follows :  **  As  to  my  property,  both  real  and 
personal,  I  bequeath  to  my  son,  Thomas  W.  Teeple,  the  sum  of 
one  dollar,  and  to  Amanda  Anne,  the  wife  of  my  said  son,  Thomas 
W.  Teeple,  and  her  children  by  her  present  husband  begotten,  I 
bequeath  what  is  known  as  the  *  Fisher  Farm,'  a  tract  of  land  situ- 
ate, lying,  and  bemg  in  the  state  of  Kansas,  in  the  county  of 
Neosho,  being  the  southwest  quarter  of  section  thirty-four  (84),  in 
township  twenty-nine  (29)  south,  of  range  eighteen  (18);  and  in 
the  event  of  the  death  of  the  said  Amanda  Anne  Teeple,  or  all  of 
her  children  so  begotten,  then  the  said  estiate  is  to  go  to  the  eight 
heirs  of  my  body, — that  is  to  say,  in  the  event  of  the  death  of  all 
the  children  before  renching  the  age  of  twenty-one  years.  And 
likewise  I  bequeath  to  them,  the  said  Amanda  Anne  Teeple  ancl 
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her  children  so  begotten,  the  judgment  I  hold  against  Barbara 
Fisher  in  the  sum  of  five  hundred  and  fifteen  dollars  ($515.00)," 
Amanda  Anne  Teeple,  the  devisee  named  in  the  will,  died  in 
1881.  In  1883,  Thomas  W.  Teeple,  her  husband,  mortgaged  the 
devised  land.  This  mortgage  was  subsequently  foreclosed,  and  at 
the  foreclosure  sale  the  land  was  purchased  by  the  plaintiff  in 
error,  who  received  a  sheriff's  deed  thereto.  In  1886  the  will  of 
Isaac  Teeple  was  admitted  to  record  in  Neosho  county.  The  testa- 
tor's grandchildren,  the  children  of  Amanda  Anne  Teeple,  named 
in  the  will  with  her  as  devisees,  sued  the  plaintiff  in  error  to  quiet 
their  title  to  the  devised  land.  Judgment  went  for  them,  to  re- 
verse which  this  proceeding  in  error  was  instituted. 

The  question  for  consideration  is  the  character  of  the  devisees 
Amanda  Anne  Teeple  and  her  children  in  relation  to  each  other. 
Were  they  tenants  in  common  or  joint  tenants?  If  the  former, 
an  interest  passed  upon  the  death  of  Amanda  Anne,  under  the 
statutes  of  descents,  to  her  husband,  Thomas  W.,  which  could  be 
the  subject  of  mortgage  by  him,  and  of  judicial  sale  and  deed.  If 
the  latter,  the  interest  of  Amanda  Anne  passed  upon  her  death  to 
her  children,  the  other  devisees.  To  our  minds,  the  will  created  a 
joint  tenancy  in  the  devisees,  and  therefore,  upon  the  death  of  the 
mother,  her  interest  in  the  land  became  vested  in  her  children. 
The  distinguishing  feature  of  joint  tenancy  is  survivorship, — the 
casting  of  descent  upon  co-owners,  and  not  upon  heirs.  Such  species 
of  tenancy  existed  in  Kansas  until  abolished  by  the  statute.  (Laws 
1891,  ch.  203  ;  Baker  v.  Stewart,  40  Kan.  442,  19  Pac.  904 ;  Simons 
v.  McLain,  51  Kan.  153,  32  Pac  919.)  At  common  law  a  devise 
to  one  and  his  children,  when  the  person  named  had  children  liv- 
ing, constituted  them  joint  tenants  (Beach,  Wills,  212 ;  Schouler, 
Wills,  566) ;  and  generally,  when  an  estate  is  given  or  granted  to 
several  persons  jointly,  without  any  expression  indicating  an  in- 
tention that  it  shall  be  divided  among  them,  it  must  be  construed 
to  be  a  joint  tenancy.  {}fariin  v.  Smith,  5  Bin.  16  ;  Farr  v.  Tj-us- 
tees,  83  Wia  446,  53  N.  W.  738 ;  RoUnson  v.  Duvall,  79  Ky.  83.) 
Joint  tenancies,  however,  are  not  favored  in  the  law,  and  will  not 
be  inferred  in  opposition  to  expressions  in  the  devise  or  grant  in- 
dicating a  contrary  intent.  Nevertheless,  words  whose  ordinary 
signification  import  an  intent  to  create  such  tenancy  will  be  a!- 
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lowed  a  corresponding  legal  sigaification.  A  lit  and  apt  word  to 
convey  such  meaning  is  the  copulative  conjunction.  This  was 
used  in  the  will  in  question.  The  devise  of  the  land  was  "  to 
Amanda  Anne  Teeple  and  her  children."  An  intent  of  the  testa- 
tor to  likewise  equally  favor  this  daughter  and  her  children  is 
manifested  in  the  clause  bequeathing  to  them  the  judgment 
against  Barbara  Fisher.  An  intent  to  withhold  from  the  son, 
Thomas  W.,  all  contingency  of  remainder  in  the  land  is  mani- 
fested ir)  that  provision  of  the  will  which  cuts  him  off  with  one 
dollar.  Thomas  was  the  son  of  the  testator,  but  the  unusual  in- 
stance is  afforded  bv  this  instrument  of  his  exclusion  from  his 
father's  bounty,  and  the  gift  to  his  wife  and  children  of  what 
would  ordinarily  go  to  hiuL  Such  exclusion  of  the  one  and  favor 
to  the  others  throws  much  light  upon  the  testator's  intention. 
While  it  more  clearly  negatives  the  idea  of  a  contingent  remain- 
der in  Thomas  than  it  affirmatively  defines  the  character  of  the 
estate  actually  devised,  yet  the  fact  of  his  exclusion  clears  the 
way  to  a  better  understanding  of  the  terms  of  the  will.  It  evi- 
dences an  intention  to  declare  a  survivorship  among  the  devisees 
named  and  described.  Evidence  of  a  negation  of  the  theory  of 
joint  tenancy  and  survivorship  is  drawn  by  plaintiff  in  error  from 
the  use  of  the  disjunctive  in  that  clause  of  the  will  which  passes 
the  estate  to  the  eight  heirs  of  the  testators  body  "  in  the  event  of 
the  death  of  said  Amanda  Anne,  or  all  the  children  before  reach- 
ing the  age  of  twenty-one  years."  Had  the  contingent  remainder 
thus  provided  for  been  limited  to  Thomas  W.,  the  husband  of 
Amanda  Anne,  the  father  of  the  children,  instead  of  being  dis- 
tributed, as  it  were,  among  eight,  of  whom  Thomas  was  one, 
much  more  importance  could  be  attached  to  the  claim;  but  it  is 
not  consistent  with  the  paternal  intent  of  the  testator,  as  mani- 
fested in  the  other  clauses  of  the  will,  to  suppose  he  meant  to  re- 
call his  bounty  from  the  minor  children  upon  the  occurrence  of 
their  mother's  death,  and  likewise  to  recall  it  from  the  mother  in 
the  event  of  her  children's  death,  and  in  lieu  there<^f  to  confer 
only  an  eighth  of  it  upon  the  one  who  stood  to  them  in  relations 
df  protection  and  guardianship.  Whenever  necessary  in  order  to 
ascertain  the  intent  with  which  words  are  used,  and  to  give  them 
e(T«c't  when  their  meaning  is  ascertained,  the  disjunctive  '^or" 
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will  be  read  conjunctively,  and  vice  versa.  {Janney  v.  Sprigg,  48 
Am.  Dec.  557.)  We  do  so  in  this  case,  and  read  ;  **  In  the  event 
of  the  death  of  said  Amanda  Anne,  and  all  her  children  before 
reaching  the  age  of  twenty-one  yeans,  then  the  estate  is  to  go  to 
the  eight  heirs  of  my  body."  Thomas  W.  Teeple  took  no  estate 
in  the  land  upon  the  death  of  his  wife.  Upon  her  death  her  in- 
terest in  such  land  passed  by  survivorship  in  joint  tenancy  to  her 
children.  The  mortgage  which  Thomas  W^  Teeple  executed  at- 
tached to  nothing.  The  foreclosure  sale  and  deed  under  which 
plaintiff  in  error  claims  are  void  as  against  defendants  in  error, 
and  the  judgment  of  the  court  below  is  affirmed 
All  the  justices  concurring. 


NoTB.— NATURE  AND  SCOPE  OP  JOINT  TENANCY. 

Chancellor  Kent  defines  Joint  tenancy  with  precision  and  brevity,  viz.: 
"Joint  tenants  are  persons  who  own  land  by  a  Joint  title,  created  expressly  by 
one  and  the  same  deed  or  will.  They  uniformly  hold  by  *  purchase '  (as  distin- 
guished from  '  descent').  The  estates  need  not  be  of  the  same  duration,  nature, 
or  interest.  The  beneficial  act  of  one  inures  to  all  tenants.  By  statute  one 
tenant  may  maintain  an  action  for  waste  or  of  account  against  his  cotenant. 
They  Join  and  are  to  be  joined  in  suits.  They  are  seized  **per  my  et  per  taut.** 
Bach  has  entire  possession  of  every  parcel  and  of  the  whole.  Survivorship  is 
the  distinguishing  incident;  whence  the  early  law,  which  was  averse  to  the 
division  of  tenures,  favored  this  species  of  tenancy.  In  this  country  the  estate 
is  reduced  in  extent,  and  the  Incident  of  survivorship  is  abolished,  except  as  to 
titles  held  by  trustees  and  conveynnces  to  husband  and  wife,  which  conveyances 
are  rather  to  one  person  than  strict  joint  tenancies."    (4  Kent,  867.) 

Two  or  more  persons  to  whom  are  granted  lands  or  tenements  to  hold  in  fee 
simple,  fee  tail,  for  life,  for  years,  or  at  will,  are  joint  tenants  and  the  estate 
which  they  thus  hold  is  called  an  estate  in  joint  tenancy.    (2  Bl.  Com.  179.) 

Distinction  between  *' Joint"  and  '* several "  estates.  "Joint  tenancy  is 
when  two  or  more  persons,  not  being  husband  and  wife  at  the  date  of  its  acqui- 
sition, have  any  subject  of  property  jointly  between  them  in  equal  shares  by  pur- 
chase."   (Cited  from  Freeman  on  CotenaT.cy  and  Partition,  64.) 

All  estates  are  divided  as  to  their  qualities  in  respect  to  the  number  of  owners 
into  estates  in  severalty  and  joint  estates.    (2  Bl.  Com.  180.) 

An  estate  in  severalty  is  one  that  is  held  by  a  person  in  his  own  right  only, 
without  any  other  person  being  joined  or  connected  with  him,  in  point  of  in- 
terest, during  his  estate  therein.    (2  Dl.  Com.  179.) 

SntTiTorship  the  distinguishing  attribnte  of  joint  tenancy.— -As  pre- 
viously  stated  the  distinguishing  attribute  of  joint  tenancy  rests  in  the  principle  of 
survivorship,  which  places  the  absolute  fee  of  the  property  in  the  last  survivoi 
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'without  the  least  refereiice  to  the  heirs  of  the  former  deceased  cotenants  (De* 
Witt  V  San  Francisco,  2  Cal  289;  Overton  ▼.  Lacy  «  B.  Mod.  [Ky.]  lb  17 
Am.  Dec.  111.)  Hence  it  is  that  two  corporations  can  never  be  regarded  as 
1oint  tenants,  because  the  principle  of  survivorship  cannot  obtain,  as,  in  contem- 
plation of  law,  a  corporation  never  dies.  (DeWitt  v.  San  Francisco  9  Cal 
289.)  This  principle  of  survivorship  is  so  palpably  unjust  as  fo  meet  with  very 
general  condemnation.  And  the  rule  of  survivorship  has  been  quite  generally 
abrogated  by  statute  except,  perhaps,  in  the  case  of  joint  trustees  It  should  be 
<  dded  that  un  estate  in  joint  tenancy  is  never  created  by  operation  of  law,  and 
must  exist,  if  at  all,  by  tlie  specific  act  of  the  parties.  Such  a  tenancy  is  never 
taken  by  descent,  but  the  title  is  invariably  acquired  by  purchase  or  grant  (2 
Bl.  Com.  180;  see  McPherson  v.  Snowden,  19  Md.  280.) 

Joint  tenancies  not  favored  —  flickering  to  extinction.— Estates  in 
Joint  tenancy  are  flickering  to  extinction.  They  have  never  received  a  cordial  rec- 
ognition from  our  judiciary,  and  the  odious  attribute  of  survivorship  which  is  the 
leading  charucteristic  of  the  estate  has  contributed  more  than  any  other  incident 
to  its  present  decrepitude  and  odium.  Several  states,  notably  Georgia,  Ohio,  Ten- 
nessee and  Oregon,  have  utterly  obiivionized  this  species  of  tenancy.  And 
other  states  have  reached  similar  results  through  statutory  enactments,  which 
provide  for  the  distribution  of  a  decedent's  property  who  had  previously  held 
as  a  joint  tenant—'*  in  the  same  manner  as  if  he  were  a  tenant  in  common." 
Still  other  jurisdictions  have  struck  a  blow  at  the  survival  of  this  estate  by  en- 
actments that  require  a  grantor  or  devisor  to  insert  specific  words  importing  his 
intent  to  create  a  joint  tenancy— otherwise  the  statute  directs  that  the  interest 
transferred  shall  be  regarded  as  a  tenancy  in  common.  The  Connecticut  courts, 
from  the  very  inception  of  the  state's  autonomy,  quietly  ignored  the  existence 
of  such  estates,  and  manifested  their  aversion  by  repeated  reference  to  the 
*' odious  principle  of  survivorship  "  with  its  implied  resemblance  to  primogeni- 
ture and  other  medievalisms  that  the  Puritan  conscience  could  not  abide. 
{Sergeant  v.  Steinberger,  2  Ohio,  805;  Nichols  v.  Denny,  87  Mi>«.  59;  Berdan 
v.  Van  Riper,  1(5  N.  J.  L.  7;  Rogers  v.  Crider,  1  Dana  [Ky.].  243;  Phelps  v. 
Jepsom.  1  Root  [Conn.],  48;  Martin  v.  Smith,  5  Binn.  [Pa.]  16;  Miller  v.  Mil- 
ler, 16  Mass.  59.) 

How  served— by  the  destrnctlon  of  Its  eonstituent  anltles.— *' A  joint 
tenancy  may  be  served  in  three  ways:  1,  By  an  act  of  one  of  the  tenants  operating 
on  his  own  share,  and  creating  a  severance  <is  that  share;  2,  By  mutual  agree- 
ment; and  8.  By  such  a  course  of  dealing  as  intimates  that  the  interests  of  all 
were  mutually  treated  as  constituting  a  tenancy  in  common."  (Williams  v. 
Hensraan,  1  Johns.  &  H.  557.)  To  this  may  be  added,  as  a  fourth  means  of 
severance,  proceedings  against  the  jcint  tenant  producing  an  involuntary  aliena- 
tion of  his  title.  In  the  case  of  income  accruing  to  joint  tenants  it  seems  no 
act  of  severance  is  necessary.    (Freeman  on  Cotenancy  and  Partition,  82.) 

By  the  destruction  of  any  of  its  constituent  unities,  except  that  of  time,  joint 
tenancy  is  severed.  But  where  all  the  joint  owners  have  united  in  a  devise  to 
the  survivor,  that  survivor  will  take  the  property  in  severalty.  An  early  well 
considered  case  has  held  that  a  severance  of  the  joint  tenancy  may  be  effected 
by  the  due  execution,  on  the  part  of  two  of  three  joint  tenants  of  a  mortguge 
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^hich  was  subsequently  fore,  losed.  (Simpson  v.  Amroons.  1  Binn.  [Pa.]  175.) 
Estate**  m  iliis  country  generally  descend  to  all  the  children  equally,  there  is 
no  substantial  difference  between  coparceners  and  tenants  in  common.  The 
title  inherited  by  more  persons  than  one,  is,  in  some  of  the  states,  expressly  de- 
clared tc  be  a  tenancy  in  common,  as  in  New  York  and  New  Jersey,  and  where 
it  is  not  so  declared  the  effect  Is  the  same;  the  technical  distinction  between 
coparcenary  and  estates  in  common  may  be  considered  as  essentially  extin- 
guished in  the  United  States.  (4  Kent  Com.  8d3;  Steveusuu  v.  Uotferin,  20 
N  H  150.) 


Congregational  Church  Bldg.  Soa  vs.  Everett  et  aJ. 

Everett  et  aL  vs  First  Congregational  Church  of  Bal- 
timore et  al. 

Hall  et  al  vs.  Same. 

[Court  of  Appeals  of  Maryland,  Jan.  7.  1897  ;  86  Atl.  Rep.  654.] 

Capacity  op  corporations  to  take  by  devise — Collateral 

attack  on  this  right. 

1.  The  heirs  at  law  and  next  of  kin  are  not  at  liberty  to  dispute  the  right  of  a 
corporation  to  take  property  by  devise  or  bequest  in  excess  of  the  amount 
prescnbed  by  its  charter. 

8.  Limitations  prescribed  by  the  charter  of  a  corporation  regulating  the  amount 
of  property  it  may  hold  cannot  be  taken  advantage  of  collaterally  by  pri- 
vate persons,  but  only  by  the  state  in  a  direct  proceeding  instituted  for  that 
purpose. 

8.  In  Maryland  a  corporation  can  take  property  to  any  amount,  but  can  hold 
it  as  against  the  state  only  to  the  amount  provided  by  the  charter. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  terra 
held  in  and  for  the  city  of  BaltimoreL 

Oeorge  Wilcox  and  John  P.  PoCj  for  appellants. 

D.  K.  Este  Fisher^  for  appelleea 

Fowler,  J. — The  bill  in  this  case  was  filed  by  some  of  the 
heirs  at  law  and  next  of  kin  of  the  late  Joseph  Henry  Stickney, 
of  Baltimore  city,  for  the  construction  of  certain  parts  cf  his  will. 
By  the  first  twenty -four  clauses  the  testator  gives  "  moderate  pecu- 
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niary  legacies"  to  his  nephews,  nieces,  and  cousina  The  remain- 
ing  fifty -two  clauses,  with  the  exception  of  the  twenty-fifth  and 
twenty -sixth,  with  which  we  are  not  now  concerned,  relate  to  lega- 
cies to  a  large  number  of  religious,  charitable,  and  educational 
corporationa  Many  of  these  were  attacked  by  the  original  and 
amended  bills,  but  by  amendments  and  by  dismissing  their  ap- 
peals as  to  some  of  these  clauses  the  plaintiffs  have  left  but  two 
clauses,  namely,  the  seventy-fifth  and  seventy-sixth,  for  our  con- 
sideration. The  distinguislied  counsel  representing  the  parties  on 
both  sides  of  the  three  appeals  now  before  us,  in  addition  to  ex- 
haustive oral  arguments,  have  filed  voluminous  brie&.  Both  in 
the  preparation  of  these  briefs,  as  well  as  in  the  arguments  at  bar,^ 
they  have  shown  such  fullness  of  learning,  thorough  investigation^ 
and  such  skill  and  zeal  as  to  excite  admiration.  We  cannot,  how- 
ever, give  our  assent  to  the  view  in  reference  to  the  seventy-sixth^ 
or  residuary,  clause,  which  has  been  so  ably  advocated  by  the 
plaintiSs'  counsel.  The  statement  of  their  position,  it  appears  to 
us,  will  demonstrate  the  futility  of  any  successful  attempt  to 
maintain  it  in  the  face  of  the  language  of  the  testator  on 
which  it  is  founded.  That  position  is  that  the  residuary  clause 
is  void,  because  it  violates  the  rule  against  perpetuities. 
They  contend,  secondly,  that  the  seventy-fifth  clause  is  void  for 
the  same  and  other  reasons;  and,  thirdly,  that  by  the  laws  of  the 
state  of  New  York,  under  which  the  corporation  which  is  the  re- 
siduary legatee  was  incorporated,  it  has  no  corporate  capacity  in 
any  view  to  take  more  of  said  residuary  estate  of  the  testator  than 
will  amount  to  or  yield  the  annual  income  of  $10,000.  By  the 
decree  of  the  court  below  it  was  held  that  the  fourth  and  fifth 
Bubclauses  of  the  seventy-fifth  clause,  and  the  whole  of  the 
seventy-sixth,  or  residuary,  clause,  were  void,  and  that  the 
bequests  thereby  made  should  go  to  the  plaintiffs  and  defend- 
ants, next  of  kin  of  the  testator,  in  certain  proportions,  not  neces- 
sary now  to  mention.  All  the  other  parts  of  the  will  were 
sustained.  From  this  decree  the  plaintiffs  have  appealed  so  far  aa 
it  sustains  the  soventy-fifth  clause.  Some  of  the  defendants,  who 
are  next  of  kin,  and  have  the  same  interest  as  the  plaintiffs,  have 
taken  a  similar  appeal.  The  residuary  legatee  has  appealed  gen^ 
erally  from  the  decree. 
Vol.  11-84 
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The  questions  based  upon  the  supposed  fatal  objection  of  a  vio- 
lation of  the  rule  of  perpetuity  by  the  seventy-sixth  clause;  sec- 
ond, the  incapacity  of  the  residuary  legatee  to  take ;  and,  thirdly, 
the  validity  of  the  seventy-fifth  clause, — will  be  considered  in  the 
order  just  named. 

The  language  upon  which  the  first  contention  rests  is  as  follows : 
'*  Seventy-sixth.  I  give,  devise,  and  bequeath  all  the  rest  of  my 
estate  and  property  of  every  kind  and  description  whatsoever,  i*eal, 
personal,  and  mixed,  and  wheresoever  situated  or  being,  wliich  I 
may  own  or  have  any  right  or  title  to  at  the  time  of  my  decease, 
and  that  whether  the  same  has  been  acquired  by  me  heretofore  or 
shall  be  acquired  by  me  hereafter,  unto  the  body  corporate  form- 
erly existing  as  a  corporation  under  the  name  of  the  American 
Congregational  Union,  but  which  has  laid  aside  that  name,  and  is 
now  properly  designated  ns  the  Congregational  Church  Building 
Society,  which  has  its  offices  in  the   Bible  House,  in  New  York 
city,  and  in  the  Congregational  House,  in  Boston,  and  of  which  H. 
O.  Pinneo,  Bible  House,  New  York,  is  (or  lately  was)  treasurer; 
and  I  expressly  hereby  require  as  a  conditi<m  of  the  vesting  of  this 
legacy  that  the  said  residuary  legatee,  the  said  Congregational  Build- 
ing Society,  shall  release  all  claim  which  it  h&s  against  the  First  Con- 
gregational Church  of  Baltimore  for  any  fund  or  funds  or  money 
owing  by  said  church  to  it,  and  any  and  all  claim  and  demand 
that  it  has  to,  for,  or  against  any  and  all  property  in  the  city  of 
Baltimore  now  occupied  by  said  church,  and  shall  execute  to  such 
church  a  good  and  valid  legal  assignment,  transfer,  and  release 
thereof,  and  shall'  in   like  manner  release  the   Second   Congre- 
gational  Church  of  Baltimore,  and  the  Canton   Congregational 
Church  of   Baltimore  county  from  any  and  all  claims  and  de- 
mands which  it  has  or  shall  have  against  either  of  said  churches, 
or  any  property  of  any  kind  used  by  or  in  possession  of  said  Sec- 
ond Congregational  Church  of  Baltimore,  or  said  Canton  Congre- 
gational Church  of  Baltimore  county.''     The  words  in  which  the 
condition  is  set  forth,  "and  I  expressly  hereby  require  as  a  condi- 
tion of  the  vesting  of  this  legacy  that  the  said  Congregational 
Church  Building  Society  sliall  release/'  etc.,  are  relied  upon  as  the 
first  and  most  important  step  in  establishing  the  existence  of  a 
perpetuity,  for  in   them  the  plaintiffs,  and  the  defendants  who 
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agree  with  them,  have  found  a  condition  precedent.  In  short,  the 
contention  is,  notwithstanding  the  emphatic  terms  used  by  the  tes- 
tator in  making  the  gift,  that  there  was  not,  and  was  not  intended 
to  be,  made  any  immediate  bequest ;  that  the  condition  on  which 
It  was  given  is  precedent,  and  not  subsequent ;  and  that,  cherefore, 
the  bequest  is  subject  to  the  well  known  rule  agamst  perpetuities, 
and  is  void  in  its  inception,  because  the  condition  is  such  that  it 
must  not  necessarily,  and  under  all  circumstances,  be  performed 
within  the  compass  of  a  life  or  lives  in  being  and  twenty-one  years 
and  a  fraction  afterwarda  But,  notwithstanding  the  force  and 
skill  with  which  this  view  was  pressed  upon  us,  we  fail  to  find  any 
substantial  support  for  it  in  tlie  language  of  the  testator.  After 
makmg  such  provision  as  he  deemed  proper  for  his  relations,  hav- 
mg  no  immediate  family  of  his  own,  he  proceeded  to  distribute 
the  residue  among  a  number  of  corporations  of  the  character  we 
have  already  mentioned,  giving  to  the  residuary  legatee  nearly 
one-half  of  his  large  estate.  It  was  undoubtedly  his  intention  that 
all  of  these  legatees,  including,  of  course,  the  residuary  l^atee, 
should  t'lke,  hold,  and  administer  the  legacies  which  he  bequeathed 
to  them  respectively.  We  should  not,  therefore,  assume  that  he 
intended  to  violate  a  settled  rule  of  law,  and  thus  by  the  will 
itself  frustrate  his  own  declared  intention:  but,  '4f  the  language 
which  he  used  upon  its  face  shows  such  an  intention,  it  would,  of 
course,  be  our  duty  to  apply  the  rule  remorselessly  "  (Gray,  Perp. 
378),  without  regard  to  the  consequencea  But  it  is  obvious  that 
before  this  rule  can  be  applied  the  subject  to  which  it  is  to  be  ap- 
plied must  exist  As  was  said  by  Sir  George  Jessell,  M.  R,  in 
Cunliffe  V.  Brancker'{S  Ch.  Div.  894) :  "  Courts  do  not  regard  the 
consequences  of  any  rule  of  construction  which  they  may  have  es- 
tablished as  presenting  any  objection  to  its  application,  when 
clearly  called  for."  In  other  words,  before  the  rule  will  be  ap- 
plied, it  must  be  clear  that  a  perpetuity  exists.  It  must  be  con- 
ceded that  this  view,  especially  in  its  application  to  wills,  is  su[>- 
ported  not  only  by  reason,  but  by  the  settled  rules  of  construction 
and  the  great  weight  of  authority.  We  do  not  nnderatand  there 
is  any  diflference  between  counsel  as  to  the  rule,  nor  the  circum- 
stances under  which  it  should  be  applie<l,  but  they  diflfer  widely 
as  to  the  propnety  and  justice  ot  its  application  to  the  will  now 
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before  us,  and  the  single  question,  therefore,  upon  this  branch  of 
the  case,  is,  admitting  the  rule  here  invoked  bj  ilie  plaintiffs,  but 
that  it  is  to  be  applied  only  when  clearly  called  for,  whether  this 
is  such  a  clear  case  as  to  demand  its  application.     It  is  said  that 
when  the  language  "is  fairly  capable  of  two  constructions,  one  of 
which  would  produce  a  legal  result,  and  the  other  one  that  would 
be  bad  for  remoteness,"  we  should  adopt  the  former,  rather  than 
the  latter,  and  tims  promote  the  accomplishment  of  the  testator's 
intention.     (Gray,  Perp.  §  633.)     While  in  the  books  there  may 
be  found  much  learning  and  many  nice  distinctions  in  the  law  re- 
lating to  conditions  precedent  and  subsequent,  yet  in  the  con- 
Blruction  of  wills  we  should  constantly  keep  in  mind  the  great  ob- 
ject in  cases  like  this,  which  is  to  ascertain  the  testator's  intention, 
and,  having  discovered  that,  to  declare  and  enforce  it  if  consistent 
with  the  rules  of  law.     The  question  as  to  whether  certain  words 
create  a  condition  precedent  or  subsequent  is  generally  one  of  in- 
tention, and  this  is  especially  so  when  the  condition  is  annexed  to 
a  devise  or  bequest     It  is  said  in  Creswell  v.  Lawson  (7  Gill  &  J. 
240),  that  there  are  no  "  precise  technical  words  necessary  to  the 
creation  of  a  condition  precedent  or  subsequent,  either  in  a  will  or 
deed ;  but  the  same  words  may  be  construed  to  operate  either  as 
the  one  or  the  other,  according  to  the  evident  sense  in  which  they 
are  used,  as  indicated  by  the  instrument     Upon   this  principle,'* 
continues  the  court,  *  all  the  cases  profess  to  have  been  decided.'* 
It  is  equally  well  settled  that,  if  the  thing  to  be  done  does  not  nec- 
essarily precede  the  vesting  of  the  estate  in  the  grantee,  but  may 
accompany  or  follow  it,  and  may  as  well  be  done  after  as  before 
the  vesting  of  the  estate,  the  condition  is  subsequent     (I  Jones, 
Eeal  Prop.  §  619  ;  Finlay  v.  King's  Lessee^  3  Pet  346.)     It  seems 
to  us  that  it  is  evident  that  the  acts  here  relied  on  as  constituting  con- 
ditions precedent,  namely,  the  execution  of  certain  releases,are  capa- 
ble of  being  performed  either  at  the  time,  before,  or  after  the  vest- 
ing of  the  bequest  in  the  residuary  legatee ;  whether  performed  at 
one  time  or  the  other,  the  result  to  all  the  parties  interested  would 
be  the  same ;  hence  there  is  no  reason  to  suppose  that  the  testator 
intended  the  releases  should  be  executed  before  the  vesting  of  the 
bequest  as  a  protection  to  the  churches  which  were  to  be  thereby 
benefited.     Indeed,  it  would  seem,  upon  the  plainest  principles  of 
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justice  and  equity,  that  the  acceptance  of  the  bequest  would  ipso 
facL  work  an  equitable  release.  An  obvious  construction  to  be 
placed  upon  the  language  is  that  when  the  executors  should  put 
the  residuary  legatee  m  possession  it  was  to  execute  the  required 
releases,  and  it  it  should  delay,  or  for  any  reason  refuse,  beyond  a 
reasonable  time,  tc  act,  a  court  of  equity  would,  at  the  instance  of 
the  propel  parties,  decree  releases  to  be  executed  so  as  to  give  ab- 
solute protection.  The  supposed  difficulty  here  disappears  when 
we  apply  the  rule  as  laid  down  by  Chief  Justice  Marshall  in 
Finlay  v  King's  Lessee  {i^upra).  If  the  act  or  condition  required 
does  not  necessarily  precede  the  vesting  of  the  estate,  but  may  ac- 
company oi  follow  it,  the  condition  is  subsequent,  in  which  case, 
of  course,  no  perpetuity  arises,  for  the  obvious  reason  that  the  be 
quest  vests  at  once  upon  the  death  of  the  testator,  and  cannot, 
therefore  be  said  to  be  put  and  kept  extra  commercium.  But  it  would 
seem  also  that  the  form  of  the  gift,  *'  I  give,  devise,  and  l)equeath/' 
shows  that  a  present,  and  not  a  future,  estate  was  intended,  and 
that  in  the  contemplation  of  the  testator  tlie  residuary  legatee  was 
tc  take  at  once  upon  his  death,  and  not  at  some  remote  uncertain 
time  in  the  future,  beyond  the  period  allowed  by  law.  {Eldridge 
V.  Eldridge,  9  Cush.  519,  2  Washb.  Real  Prop.  449.)  The  re- 
maining words,  "And  I  expressly  hereby  require  as  a  condition  of 
the  vesting  of  this  legacy,"  must  be  construed  so  as  to  effectuate 
the  general  intention,  unless  it  is  clear  that  intention  is  contrary  to 
the  rule  against  perpetuity  But  **  courts  are  averse  to  constru- 
ing conditions  to  be  precedent  where  they  might  defeat  the  vest- 
ing of  estates  under  a  will."  {PenniJigton  v.  Penningtorij  70  Md. 
418,  17  Atl.  829.)  And  especially  is  this  so  in  regard  to  residu- 
ary bequesta  {Dulaney  v.  Middkton,  72  Md.  75,  19  Atl.  14G.) 
And  in  conclusion  it  is  only  necessary  to  Siiy  that  when  tlie  exec'U- 
tors  are  prepared,  in  the  course  of  tlie  administration  of  the  tes- 
tator's estate,  to  tninsfer  the  legacy,  the  residuary  legatee  will  then, 
or  within  a  reasonable  time  thereafter,  to  be  fixed  b^  the  court  in 
which  the  estate  is  being  administered,  be  required  to  execute  the 
releases  mentioned  in  tlie  residuary  clause  Thus,  we  think,  the 
plain  intention  of  the  testator  would  be  accomplished,  for  the  re- 
siduary legatee  would  get  what  it  must  be  conceded  it  was.  in- 
tended that  it,  and  not  the  plaintiffs,  should  have,  and  this  result 
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would  be  attained  without  the  violation  of  the  rule  against  per- 
petuities. 

2  This  brings  us  to  the  consideration  of  the  second  question, — 
whether  the  residuary  legatee  has  any  corporate  capacity  to  take 
more  of  the  residuary  bequest  than  a  sum  that  will  not  exceed  the' 
annual  income  of  $10,000.  Whether  it  has  such  power  depends, 
say  the  plaintiffs,  upon  its  charter,  which  is  found  in  acts  of  the 
New  York  legislature.  It  was  incorporated  under  the  provisions 
of  the  New  York  **  act  for  the  incorporation  of  benevolent,  chari 
table,  and  missionary  societies,"  passed  April  12, 1848.  The  name 
of  the  corporation  was  afterwards  changed  to  the  name  it  now 
bears,  "  The  Congregational  Church  Building  Society  Section 
2  of  the  act  of  1848  is  as  follows :  "And  they,  and  their  succes- 
sors, by  their  corporate  name,  shall  in  law  be  capable  of  taking, 
receiving,  purchasing  and  holding  real  estate  for  the  purposes  of 
this  incorporation  to  an  amount  not  exceeding  the  sum  of  $50,000 
in  value,  and  personal  estate  for  like  purposes,  to  an  amount 
not  exceeding  the  sum  of  $75,000  in  value  ;  but  the  clear  annual 
income  of  such  real  and  personal  estate  shall  not  exceed  the  sum 
of  $10,000."  Section  6  is  as  follows  :  "Any  corporation  formed 
under  this  act  shall  be  capable  of  taking  any  devise  or  bequest^ 
contained  in  any  last  will  or  testament  of  any  peraon  whatsoever, 
the  clear  annual  income  of  which  devise  or  bequest  shall  not  ex- 
ceed the  sum  of  $10,000;  provided  no  person,  leaving  a  wife  or 
child,  or  parent,  shall  devise  or  bequeath  to  such  institutions  or 
corporations,  more  than  one-fourth  of  his  or  her  estate,  after  the 
payment  of  his  or  her  debts,  and  such  devise  or  bequest  shall  be 
valid  to  the  extent  of  such  one-fourth,  and  no  such  devise  shall  be 
valid  in  any  will  which  shall  not  have  been  made  and  executed  at 
least  two  months  before  the  death  of  the  testator."  The  contention 
of  the  plaintiffs  is  that  none  of  the  various  acts  (1881,  ch.  641 ;  18S5, 
ch.  88,  1890,  ch.  497;  1892,  ch.  687,  §  12),  which  either  amended 
the  act  of  1848  or  related  to  the  same  class  of  corporation,  made 
any  change  whatever  in  the  provisions  of  section  6,  just  quoted, 
except  the  act  of  1860  (chapter  360),  which  made  no  change  mate- 
rial to  the  question  here  being  considered ;  and  that  therefore, 
section  6  remains  unaffected,  and  hence  the  residuary  legatee  can 
only  take  as  is  thereby  provided.     But  in  answer  to  this  conten 
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tion  it  is  said  that,  however  much  the  power  of  other  charitable 
corporations  in  the  state  of  New  York  may  have  been  restricted 
bj  section  6,  it  has  and  can  have  no  force  as  against  this  legatee, 
since  the  act  of  1871  (chapter  111),  which  is  as  follows : 

"Chapter  111.   An  act  relative  to  the  American  Congregational 

Union  of  the  city  of  New  York.      Passed  March  15,  1871. 

**  The  people  of  the  state  of  New  York,  represented  in  senate 
and  assembly,  do  enact  as  follows : 

"  Section  1.  It  shall  be  lawful  for  the  American  Congregational 
Union  in  the  city  of  New  York  to  take  and  hold,  by  gift,  grant  or 
devise,  or  otherwise,  subject  to  all  the  provisions  of  law  relating  to 
devises  and  bequests  by  last  will  and  testament,  and  to  purchase, 
hold  and  convey  any  estate,  real  or  personal,  the  annual  income 
received  from  such  real  estate  not  to  exceed  the  sum  of  seventy- 
five  thousand  dollars,  for  the  purpose  of  aiding  feeble  churches  in 
the  erection  of  houses  of  worship,  and  to  render  such  aid,  by  gift 
or  grant,  or  by  loan,  either  with  or  without  security. 

"  Sec.  2.  This  act  shall  take  effect  immediately." 

It  is  conceded,  as  we  understand  the  position  of  the  plaintiffs, 
but  whether  conceded  or  not,  it  is  plain,  tiiut  this  act  increases  the 
power  of  this  legatee  **  to  take  and  hold  by  gift,  grant,  or  devise 
or  otherwise ''  from  all  sources,  an  unlimited  amount  of  personal 
property  and  real  estate,  the  annual  income  from  which  shall  not 
exceed  the  sum  of  $75,000.  Much  was  said  as  to  the  effect  of  this 
act,  and  especially  as  to  whether,  conceding  its  enlarging  effect 
upon  the  power  of  this  corporation  to  take  in  the  aggregate,  it 
altered  or  repealed  the  limitations  contained  in  section  6;  and 
whether,  also,  conceding  that  section  6  is  still  in  force  in  New 
York  as  to  this  corporation,  it  has  any  force  outside  of  that  state. 
But  we  will  not  undertake  to  pass  upon  these  questions,  interest- 
ing as  they  are,  for,  assuming  that  the  section  in  question  limiting 
the  power  of  this  corporation  to  take,  prevails  in  the  state  of  New 
York,  and  that  it  may  be  recognized  in  other  states,  the  plaintiffs 
and  defendants  who  are  here  relying  upon  it  to  show  a  want  of 
corporate  power  clearly  have  no  standing  for  that  purpose  in  the 
courts  of  this  state  since  the  decision  of  the  case  of  Hanson  v. 
LittU  Sisters  of  the  .Poor  (79  Md.  440,  82  At).  1052),  for  we  there 
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held  that  the  legal  capacity  of  a  corporation  to  take  property  by 
devise  or  bequest  in  excess  of  the  amount  prescribed  by  its  charter 
cannot  be  taken  advantage  oi  by  heira  at  law  or  next  of  kin.  We 
there  said  :  "  In  regard  to  ihe  question  before  us,  there  has  been 
considerable  conflict  of  authority.  The  Court  of  Appeals  of  New 
York,  in  Re  Estate  of  McQraw  (HI  N.  Y.  66,  19  N.  E.  233),  an- 
nounced  the  doctrine  relied  on  by  the  appellants  [the  heirs  at  law], 
but  the  Supreme  Court  of  the  United  States,  in  Jones  v.  Haber- 
sham (107  U.  S.  174,  2  Sup.  Ct  336),  adhere  to  the  contrary  doc- 
trine, namely,  that  restrictions  imposed  by  the  charter  upon  the 
amount  of  property  it  may  hold  cannot  be  taken  advantage  of  col- 
laterally by  private  persons,  but  only  by  the  state  in  a  direct 
proceeding  instituted  for  that  purposa  And  it  was  so  held  in  a 
ci^e  where,  as  here,  the  heirs  of  a  decedent  filed  a  bill  to  have 
declared  void  certain  devises  to  charitable  corporations,  which  it 
was  averred  would  swell  the  amount  of  property  owned  by  the 
corporation  to  an  amount  greater  than  the  charter  authorized." 
The  act  of  1871  before  mentioned,  as  we  have  seen,  gives  to  the 
residuary  legatee  power  to  take  personal  property  without  limit, 
and  real  estate  not  in  excess  of  the  estimated  value  of  the  whole  of 
the  bequest  in  controversy.  Therefore  this  case  comes  directly 
within  Hansons  Case  {supra\  for  we  there  said :  ** It  cannot  be 
denied  that  this  corporation  had  power  to  take  any  estate  and 
property  not  exceeding  the  charter  limits,  and  the  devise,  there- 
fore, was  not  void  on  its  face,  and  it  must  be  held  valid  as  to  all 
the  world,  until  it  has  been  determined  at  the  instance  of  the  state 
that  the  charter  has  been  violated.  *  *  *  The  corporation 
can  take  property  to  any  amount,  but  can  hold  it,  as  against  the 
state,  only  to  the  amount  provided  by  the  charter."  But  it  is 
urged  that  the  doctrine  thus  laid  down  should  not  be  applied  to 
this  case  as  against  the  next  of  kin.  While  we  are  not  unmindful  of 
their  claims,  yet  we  must  not  forget,  keeping  in  mind  the  cardinal 
rule,  that  the  testator*s  intention  as  expressed  in  his  will 
must  be  respected  and  enforced,  unless  contrary  to  some  set- 
tled principle  of  law.  Hence  there  can  be  no  hesitation  or  doubt 
as  to  the  proper  course  to  pursue  when  we  discover  that  by  follow- 
ing our  own  doctrine  we  gratify  his  clearly  expressed  will  that 
this  legatee  should  have  his  residuary  estate ;  and  by  following 
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the  supposed  ruling  of  the  Court  of  Appeals  of  New  York  we 
would  give  that  estato  to  those  who  were  not  intended  to  have  it. 
And  especially  should  we  be  governed  by  our  own  decision  in 
Hansori's  Case,  and  refuse  to  follow  the  New  York  cases  cited  by 
the  plaintiffs,  when  it  is  at  least  questionable  whether  the  courts 
of  that  state  would  enforce  the  statute  in  question  as  against  a 
bequest  found  in  the  will  of  a  Maryland  testator.  {Cross  v.  Trust 
Co,,  181  N.  Y,  348,  80  N.  E.  125 ;  Hope  v.  Bretoer,  136  N.  Y. 
126,  32  N.  E.  558 ;  Dammert  v.  Osborii,  140  N.  Y.  40,  85  N.  B. 
407.)  In  the  case  last  cited  it  was  held  that  there  was  no  law  that 
prohibited  gifts  to  charity  there  by  testators  in  other  countries,  or 
that  requires  IJew  York  courts  to  reject  the  gift  because  it  might 
not  in  all  respects  be  in  conformity  with  the  local  law  of  that  state. 
"There  are  other  statutes,"  said  the  court,  "that  invalidate  testa- 
mentary gifts  to  certain  corporations  unless  made  within  a  certain 
time  before  death,  when  the  testator  has  wife,  child,  or  parenta 
But  these  restraints  applied  to  members  of  the  political  community 
from  which  the  law  emanated,  and  not  to  persons  in  other  countries 
where  no  such  restrictions  existed.  Bequests  by  such  persons  to 
those  corporations,  without  regarding  the  statutes  referred  to, 
would  be  good,  if  valid  at  the  domicil  of  the  testator.  Our  law 
permits  the  citizens  or  subjects  of  other  countries  to  dispense 
charities  here  in  such  measure  as  they  wish,  and  according  to  such 
methods  as  their  own  laws  prescribe.  The  policy  which  dictated 
our  statutes  against  perpetuities  and  accumulations  did  not  antici* 
pate  any  danger  from  abroad,  and  our  recent  decisions  are  to  the 
effect  that  they  are  local  in  their  general  scope  and  effect"  We 
do  not  overlook  the  fact  that  it  was  earnestly  contended  that  the 
language  just  quoted,  and  similar  language  used  in  other  cases  by 
the  same  tribunal,  does  not,  and  was  not  intended  to,  refer  to  the 
whole  of  section  6,  and  especially  not  to  that  part  of  said  section 
which  is  here  relied  on,  and  which  it  is  claimed  restricts  the  power 
of  the  legatee.  But,  whatever  may  have  been  the  intention, 
the  language  of  the  court  is  that  testators  in  other  states  may 
dispense  charities  in  New  York  "in  such  measure  as  they  wish, 
and  according  to  such  methods  as  their  own  laws  prescribe."  It 
would  seem,  therefore,  that  the  law  of  New  York  in  such  a  case 

as  this  would  orovern   neither  the  amount  of  a  bequest  nor  the 
Vol.  II— a5 
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method — that  is,  the  time  when,  nor  the  manner  in  which — it  is  to 
be  bequeathed.  Bat,  be  this  as  it  may,  our  rule,  as  applied  to  this 
case,  is  clear  and  distinct,  and  we  follow  it  because  we  are  bound 
to  do  so,  and  because  by  so  doing  we  gratify,  and  do  not  frustrate^ 
the  testator's  expressed  wishes. 

Having  held  thut  the  residuary  clause  stands,  and  that  the 
residuary  legatee  takes  the  whole  of  the  residuary  estate,  it  becomes 
unnecessary  to  consider  the  questions  presented  by  the  objections 
raised  to  the  seventy-fifth  clause,  because  it  is  provided  by  the  re- 
siduary clause  that  if  any  of  the  charitable  bequests,  legacies,  or 
devises  for  charitable  uses  or  public  or  local  improvements  or  be- 
nevolent purposes  made  by  the  will  siiall  fail  to  take  effect,  they 
shall  go  to  the  residuary  legatea  Therefore,  in  no  event  can  the 
heirs  or  next  of  kin  have  any  interest  in  the  question  of  the 
validity  or  invalidity  of  the  seventy-fifth  clause.  The  residuary 
legatee,  being  alone  interested  in  having  this  clause  set  aside,  has 
abandoned  and  disclaimed  all  right  to  any  of  the  bequests  therein 
made,  and  has  expressly  insisted  upon  the  validity  of  the  will,  and 
every  part  of  it.  It  follows  therefore:  First,  that  the  seventy- 
sixth,  or  residuary,  clause  is  free  from  the  objection  that  it  creates 
a  perpetuity;  second,  that  the  residuary  legatee  will  take  the 
whole  of  the  testator  s  residuary  estate,  the  heira  and  next  of  kin 
having  no  right  to  raise  the  objection  of  its  want  of  corporate 
capacity  to  take  more  than  the  amount  limited  by  section  6  of  the 
said  act  of  1848  ;  and,  tliird,  that  the  seventy-fifth  clause  is  to  be 
taken  and  considered  as  valid. 

Decree  reversed ;  cause  remanded  ;  costs  to  be  paid  out  of  the 
estate. 

Note.— CAPACITY  OP  CORPORATIONS  TO  TAKE  BY  DEVISE- 
COLLATERAL  ATTACK  UPON  THIS  RIGHT. 

The  case  under  review  brings  into  prominence  a  legal  controversy  that  is 
not  likely  to  settle  itself  in  this  generation.  It  was.  perhaps,  unavoidable,  and 
under  the  circumstances  entirely  proper,  that  Judge  Fowlek  in  "writing  for  re- 
versal should  have  placed  great  stress  upon  the  celebrated  CMse  of  Jones  v. 
Habersham  (107  U.  S.  174),  and  every  lawyer  yields  great  respect  for  any 
opinion  that  has  the  sanction  of  the  Supreme  Court  of  the  United  States.  But 
it  must  be  borne  in  mind  that  the  case  last  cited  has  been  pointedly  condemnrd 
by  a  jurist  of  great  eminence,  and  what  gives  additional  zest  to  his  condemna- 
tion is  tlie  fact  that  he  has  since  been  translated  to  the  very  court  whoso  opui'  \ 
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he  80  mercilessly  criticised.  What  follows  la  this  particular  connection  is 
largely  extracted  from  the  opinion  of  Mr.  Justice  Peckham,  formerly  of  the 
New  York  Court  of  Appeals,  in  the  well  known  McGraw  Case  (HI  N.  Y.  66). 
Judge  Peckham  deals  with  the  situation  with  all  of  his  incisive  logic  and  ac- 
customed vigor.  After  a  critical  review  of  the  scope  and  nature  of  the  vari 
ous  statutes  of  mortmain,  he  proceeds  with  an  attack  upon  the  authorities  that 
were  cited  to  support  the  case  of  Jones  v.  Habersham.  These  were  listed  in 
the  following  order:  (Runwan  v.  Coster,  89  U.  8.  122;  Smith  v.  Sheeley,  79 
id.  85S;  Bogardus  v.  Trinity  Church.  4  Sandf.  Ch.  688;  DeCamp  v.  Dobbins, 
29  N.  J.  Eq.  86;  Davis  v.  Old  Colony  R.  Co..  131  Mass.  268.)  The  first  of 
these  cases  was  decided  upon  the  express  statute  of  Pennsylvania,  and  can  be 
no  authority  for  the  general  doctrine  stated  by  Mr.  Justice  Gray  in  the  case  of 
Jones  v.  Habersham. 

The  next  case  is  Smith  v.  Sheeley  (79  U.  S.  12  Wall.  858-861  [20  L.  ed.  480, 
481]).  The  bank  in  tliat  case  had  been  incorporated  by  an  act  of  a  territorial 
legislature,  where  a  law  of  congress  was  in  force  providing  that  no  act  of  such 
a  legislature,  incorporating  a  bank,  should  have  any  force  until  approved  by 
congress.  The  bank  had  power,  under  the  territorial  act,  '*  to  buy  and  pos- 
sess property  of  every  kind."  I^and  was  sold  to  it  for  a  money  consideration 
paid  l)y  it.    Mr.  Justice  Davis,  in  his  opinion,  says: 

"  It  is  insisted,  however,  as  an  additional  ground  of  objection  to  this  deed, 
that  the  bank  was  not  a  competent  grantee  to  receive  title.  *  •  •  It  could  not 
legally  exercise  its  powers  until  the  approval  of  congress  was  obtained,  but 
this  defect  in  its  constitution  cannot  be  taken  advantage  of  collaterally.  *  *  * 
Conceding  the  bank  to  be  guilty  of  usurpation,  it  was  still  a  body  corporate 
de facto  exercising  at  least  one  of  the  functions  which  the  legislature  attempted 
to  confer  upon  it;  and  in  such  a  case  a  party  who  makes  a  sale  of  real  estate  to 
it  is  not  in  a  position  to  question  its  capacity  to  take  the  title  after  it  has  paid 
the  consideration  for  the  purchase." 

This,  as  it  seems  to  me,  is  also  very  far  from  authority  for  the  proposition 
for  which  it  is  cited.  The  grantor  dealt  with  it  as  a  corporation,  received  its 
money,  and  should  not  be  heard  to  deny  or  question  its  existence. 

The  next  case  cited  by  the  learned  judge  is  Bogardus  v.  Trinity  Church  (4 
Sandf.  Ch.  683,  vice-chancellor's  opinion,  720-758),  as  to  the  point  in  question. 
It  was  provided  that  the  church  could  not  hold  more  than  an  income  of  £500. 
The  fact  was  that  when  the  grant  in  question  was  made  it  did  not  hold,  with 
the  grant,  nearly  as  much  as  it  was  allowed.  Then  the  vice-chancellor  said,  if 
it  did,  it  was  a  question  between  the  corporation  and  the  sovereign  power  in 
which  individuals  have  no  concern,  and  of  which  they  cannot  avail  themselves 
in  any  moJe  against  the  corporation.  This  was  mere  obiter.  The  question  was 
not  involved  nor  decided.  It  was  not  a  case  of  a  devise  to  a  corporation  holding 
at  tiie  timci  of  the  devise  more  property  than  the  law  permitted,  and  where  the 
question  was  whether  such  devise  was  good,  and,  if  bad,  whether  the  property 
(not  devised  by  a  valid  devise)  passed  to  tlie  heirs. 

The  defense  of  the  defendant  was,  among  others,  adverse  possession,  and 
that  defense  prevailed.  The  case  referred  to  by  the  vice-chancellor  (Humbert 
V.  Trinity  Church,  24  Wend.  687.  604,  629)  did  not  decide  the  que  lion  either. 
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The  ground  of  the  decision  was  that  the  plaintiff's  claim  was  barred  by  the 
statute  of  limitations.  Cowbn,  J.,  says  (605):  "  Admit  that  the  law  will  cost 
no  title  on  the  corporation,  the  answer,  in  the  words  of  the  statute.  Is  equally 
fatal.  You  have  been  out  of  possession  for  more  than  twenty  years,  and  are 
thus  disqualified  to  maintain  an  action  to  recover  your  land  against  me  or  any 
other."    It  was  a  decision  upon  a  question  of  adverse  possession. 

Senator  Furhan  (629)  in  his  opinion,  assumes  from  the  evidence  that  the 
real  estate,  when  received,  counting  all  defendant  ever  had,  did  not  amount  to 
the  limitation  of  £500.  He  adds,  in  giving  another  view  of  the  case,  that  the 
**  restriction  is  a  mere  question  of  governmental  policy,  and  individuals  as  such 
have  nothing  to  do  with  it,  and  no  control  over  it.  That  it  is  only  voidable  at 
the  instance  of  the  supreme  power."  He  cited  no  authorities  and  the  question 
was  not  before  him. 

The  ca!»e  is  only  authority  for  the  proposition  that  a  corporation  can  insist 
upon  a  title  to  property  by  adverse  possession  which,  when  proved,  is  as  potent 
to  close  the  mouth  of  a  claimant  to  the  property  in  the  case  of  a  corporation  as 
in  that  of  an  individual.  (To  same  effect,  Harpending  v.  Reformed  Protestant 
Dutch  Church,  41  U.  8.  16  Pet.  455  [10  L.  ed.  1029];  Bogardus  v.  Trinity 
Church,  4  Paige,  178.) 

Then  comes  the  case  of  DeCamp  v.  Dobbins  (29  N.  J.  Eq.  86),  which  was  a 
devise  to  a  charitable  corporation  claimed  to  have  been  restricted  to  a  holding 
of  property  to  the  amount  of  $2,000  annual  value.  The  chancellor  found  that 
by  a  later  statute  the  restriction  did  not  exist.  He  then  gave  a  dictum  thnt  if  a 
corporation  takes  land  by  grant  or  devise,  in  trust  or  otherwise,  which  by  its 
charter  it  cannot  hold,  its  title  is  good  as  against  third  persons  and  strangers;  the 
state  alone  can  interfere. 

This  dictum  is  opposed  by  another  distinguished  judge  of  New  Jersey  (Chief 
Justice  Bbaslet),  who,  on  appeal  to  the  Court  of  Errors  and  Appeals  in  the 
same  case,  took  occasion,  in  delivering  the  unanimous  opinion  of  the  court, 
while  affirming  the  judgment  below,  to  disseni  from  any  such  view  of  the  law. 
I  shall  have  occasion  to  refer  to  the  case  again.  (DeCamp  v.  Dobbins  [on  ap- 
peal], 31  N.  J.  Eq.  671,  690.)  The  New  Jersey  case  cannot,  therefore,  be  re- 
garded as  the  least  authority  for  the  main  proposition  under  discussion. 

The  last  case  cited  by  the  learned  Justice  is  that  of  Davis  v.  Old  Colony 
Railroad  Company  (131  Ma^s.  258-273).  The  case  decides  that  a  railroad  com- 
pany had  no  power  to  guaranty  the  payment  of  the  expenses  of  a  musical 
festival,  although  it  was  expected  that  profits  would  result  to  the  railroad  com- 
pany therefrom. 

Incidentally,  and  as  part  of  the  general  argument,  the  court,  in  the  opinion, 
at  page  278,  mentions  the  doctrine  contained  in  the  Leazure  Case  (7  Serg.  &  R. 
813),  and  in  Old  Colony  R.  Company  v.  Evans  (6  Gray,  25).  Neither  case  de- 
cides the  question,  and  it  was  not  involved  in  either. 

This  completes  the  examination  of  the  cases  cited  in  the  opinion  in  Jones  v. 
Habersham;  and  I  think  that  it  cannot  be  said  that  they  really  furnish  any 
very  secure  foundation  for  the  doctrine  contained  in  that  case;  and  the  doctrine 
is  opposed  to  the  principle  of  the  Chamberlain  Case  (43  N.  Y.  424)  decided 
by  the  N.  Y.  Court  of  Appeals. 
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But  it  is  said  that  where  property  is  given  to  a  corporation  which  has  power 
to  take  or  hold  under  some  circumstances,  the  title  vests  in  the  corporation, 
for  otherwise  the  state  would  never  obtain  the  right  to  forfeit  even  the  charter 
for  a  violation  thereof  The  argument  is,  the  corporation  would  answer  a 
claim  to  forfeit  the  charter  by  the  fact  that  the  charter  precluded  It  from  taking 
such  property,  and,  thereftjre,  as  it  could  not,  it  had  not  done  so. 

The  charter  may  preclude  the  rightful  taking  of  the  property  by  the  cor- 
poration, and  may  prevent  the  legal  title  from  vesting  in  it;  but  that  has  noth- 
ing to  do  with  the  fact  that  nevertheless  the  corporation  has,  as  a  physical  act, 
taken  the  property  and  may  be  insisting  upon  its  right  to  keep  it  as  matter 
of  law.  In  such  case  can  there  be  any  doubt  that  the  corporation  has  taken 
and  is  holding  the  properly  as  its  own  and  in  defiance  of  the  charter,  and  that 
it  may  be  punished  by  having  its  charter  forfeited,  although  the  rightful 
owner  of  the  property  may  thereafter  obtain  his  own?  The  fact  that  he  does 
obtain  it  Is  no  answer  to  the  other  fact  that  the  corporation  had  taken  it,  nor  is 
it  any  legal  answer  to  the  claim  of  forfeiture  of  the  charter  on  the  part  of  the 
state  that  it  was  unsuccessful  in  continuing  to  hold  the  property  against  the 
charter  provisions. 

Although  we  never  adopted  or  enacted  the  English  statutes  of  mortmain, 
yet  we  have  a  decided  mortmain  policy.  It  is  found  in  our  statute  in  relation 
to  wills,  prohibiting  a  devise  to  a  corporation  unless  specially  permitted  by  its 
charter  or  by  some  statute  to  take  property  by  devise. 

"  It  is  a  statute  of  mortmain,  resting  on  a  mortmain  policy  as  distinctly  as  any 
act  of  the  British  parliament.  *  *  *  The  necessity  is  recognized  of  forbid- 
ding the  acquisition  by  will,  unless  the  legislature,  in  granting  the  charter,  and 
in  full  view  of  the  reasons  for  so  doing,  think  proper  to  confer  the  power  in 
express  terms.  *  *  •  Nor  is  this  necessity  by  any  means  a  fanciful  one. 
It  is  eminently  praiseworthy  to  give  in  the  interest  of  charity  and  religion.  But 
in  the  last  hours  of  life  exaggerated  impressions  of  charitable  or  religious  duty 
often  obscure  the  judgment  of  men  and  subject  them  to  undue  influence  and 
persuasion.  Against  these  the  statute  is  intended  to  guard,  because  it  is  in 
behalf  of  associations  incorporated  for  pious  and  benevolent  purposes  that  the 
sentiments  of  men  in  such  situations  are  most  generally  appealed  to.  The 
enactment  is,  therefore,  prohibitory,  and  it  ought  to  be  expounded  and  applied 
in  that  sense."  (Per  Comstogk,  C.  J.,  in  Downing  v.  Marshall,  28  N.  Y. 
866,  887.) 

"Judges  have  given  the  widest  possible  scope  to  statutes  in  restraint  of  the 
disposal  of  property  in  mortmain,  and  have  been  astute  in  their  arguments  for 
the  application  of  such  sttitutes  to  cases  as  they  arose."  ^Per  Gibson,  C.  J., 
in  Hillyard  v.  Miller,  10  Pa  826.) 

*'The  courts  ought  not  to  impute  an  intent  in  the  legislature  not  clearly  ex- 
pressed, in  direct  hostility  to  the  traditions  and  policy  of  the  past.  »  •  » 
Claiming  property  and  seeking  the  aid  of  the  courts  to.i'each  it,  the  corporation 
can  rely  only  on  the  warrant  and  authority  conferred  by  law,  and  cannot  claim 
in  transgression  or  excess  of  that  authority.  »  »  »  Doubtless,  the  restric- 
tion upon  corporations  is  a  governmental  reeulntion,  and  one  of  policy,  and  to 
be  enforced  by  the  government;  but  an  individual  whose  interests  will  be 
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affected  by  a  transgression  of  the  rnle  may  assert  and  insist  upon  the  limitation 
as  a  restriction  upon  tlie  power  of  the  corporation  to  take."  (Per  Allen.  J  , 
in  Chamberlain  v.  Chamberlain  43  N.  Y.  424-489.) 

There  can  be  no  doubt  tliat  it  is  the  law,  in  New  York  state  at  least,  that  if 
there  be  a  prohibition  against  the  taking  of  property  beyond  a  certain  amount 
or  value,  a  devise  or  bequest  to  a  corporation  of  property  which  will  exceed 
the  amount  or  value  which  the  corporation  is  permitted  to  take,  will  be  void  'or 
the  excess  This  is  expressly  decided  in  the  Chamberlain  Case,  and  we  think  it 
was  rightly  decided.  Nor  is  there  any  doubt  that  in  such  a  case  the  heirs  or 
next  of  lun  can  raise  the  question.  This  was  also  decided  in  the  same  case. 
(See,  also.  White  v.  Howard,  46  N.  Y.  144.) 

The  language  of  Chief  Justice  Bba.8Lby,  in  the  case  of  De  Camp  v.  Dobbins 
(81  N.  J.  Eq.  690).  is  very  appropriate  here.  He  says:  "Nor  can  I  assent  to 
the  other  proposition  that  if.,  as  the  contention  assumes,  this  bequest  is  violative 
of  the  law  if  carried  into  effect,  none  but  the  state  can  intervene.  I  find  no 
warrant  for  such  a  doctrine,  either  in  the  legal  principles  belonging  to  the  sub- 
ject or  in  the  adjudications.  There  can  le  no  doubt  that  there  are  cases  in 
which,  when  a  corporation  has  acquired  rights  of  property  to  an  extent  or  in  a 
manner  unwarranted  by  its  charter,  no  one  but  the  public  can  have  the  right 
to  complain.  A  grantor  making  title  to  a  corporation  might  be  estopped  from 
questioning  the  effect  of  his  own  conveyance.  So  a  mere  stranger  could  not 
question  such  a  corporate  title.  But  I  have  not  observed  any  decision  that 
asserts,  when  a  title  is  created  by  devise  which  vests  in  a  corporation,  for  its 
own  use,  a  larger  quantity  of  property  than  the  laws  authorize,  that  the  heir 
at  law  has  no  right  to  make  objection.  The  authorities  referred  to  do  not  lend 
countenance  to  such  a  doctrine. " 

The  learned  judge  refers  to  the  cases  of  Bogardus  v.  Trinity  Church  and 
Leazure  v.  Hillega^  (both  cited  supra),  and  continues:  "These  cases  rest  on 
the  obvious  principle  that  the  capacity  of  the  corporate  body  to  Ijecome  tlie 
grantee  in  the  given  case  cannot  \>e  challenged  by  a  party  who  does  not  stand 
in  a  position  to  raise  the  question.  In  such  a  position  it  would  be  true  that  the 
state  alone  could  object  to  such  corporate  act.  But  such  instances  are  to  be 
discriminated  from  that  other  class,  where  the  corporation  claims  to  take  and 
hold  by  devise,  in  contravention  of  law,  and  the  heir  of  the  devisor  is  the  party 
complaining.  In  this  latter  situation  the  doctrine  enforced  in  the  cases  cited 
does  not  apply.  »  *  »  I  have  no  doubt  that  the  heir  at  law  has  a  standing 
in  court  to  raise  such  a  contention,  and  thst  in  a  court  of  equity  he  would  be 
entitled  to  prevail  if  he  could  succeed  in  establishing  the  proposition  on  wh'ch 
such  defense  rests."  The  court  affirmed  the  judgment  below,  on  the  ground 
that  the  corporation  was  not  prohibited  from  taking  the  property. 

There  are  a  group  of  cases  holding  that  for  a  violation  of  the  limitations  con- 
tained  in  a  charter  regarding  the  quantum  of  property  that  it  is  allowed  to  h<ild, 
the  state  alone  can  interpose  objecMona.  Such  are  the  cases,  in  substance  and 
principle,  of  Cowell  v.  Colorado  Spring  Co.  (100  U.  S.  55  [20  L.  cd.  5471). 
Hough  V.  Cook  County  Land  Co.  (73  III.  23):  Alexander  v.  Tolleston  Club 
(UO  id.  65):  Barnes  v.  Suddard  (4  West.  Rep  134,  117  111.  237);  Cil.  Stale  Tel. 
Co.  V.  AltaTel.  Co.  (22  Cal.  398);  Natoma  Water  &  Min.  Co.   v.   ri;ukln   (14 
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id.  544),  Hayward  v.  Davidson  (41  Ind.  212) ;  Baker  t.  Neff  (78  id.  68), 
Chicago,  B.  &  Q.  R.  Co.  v.  Lewis  (58  Iowa,  101);  Land  v.  Ooffman  (50  Mo. 
243),  Chambers  v.  St.  Louis  (29  id.  676);  Barrow  v.  Nashville  &  C.  Turp.  Co. 
<9  Humph.  804);  Baker  y.  Northwestern  Guaranty  Loan  Co.  (86  Minn.  185); 
Mo.  VaUey  Land  Co.  v.  Bushnell  (11  Neb.  192). 


Eahn  vs.  Chapin. 

[Court  of  Appeals  of  New  York,  March  28,  1897 ;  152  N.  7.  805,   46  N.  E. 

Rep.  489.] 

Testamentary  trusts — Specific  performance. 

1.  The  mere  fact  that  a  trustee  personally  purchased  the  property  of  a  minor 
beneficiary  at  a  foreclosure  sale  does  not  render  such  purchase  void,  ab- 
solutely, but  only  voidable  at  the  election  of  the  beneficiary.  And  the 
title  acquired  at  such  a  sale  even  while  in  the  hands  of  a  trustee  who  made 
the  purchase,  may  be  confirmed  by  acquiescence  as  well  as  by  the  express 
act  of  the  beneficiary. 

9.  Where,  in  a  suit  for  the  specific  performance  of  an  agreement  to  exchange 
land,  objection  is  raised  to  the  title  tendered,  and  that  defect  is  subse- 
quently cured  by  limitation,  a  decree  of  specific  performance  may  issue, 
and  wUl  not  be  set  aside  by  the  Appellate  Court. 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a  term 
held  in  and  for  the  first  judicial  department 

Alfred  A,  Gardner  and  William  J.  Kelly,  for  appellant. 

Abner  C,  Tliomas,  for  respondent 

Martin,  J. — This  action  was  commenced  by  the  plaintiff's  tes- 
tator. Pending  the  appeal  to  this  court  he  died.  The  plaintiff 
was  substituted,  and  the  action  continued  m  her  name.  October 
19,  1892,  the  plaintiff's  testator  and  the  defendant  entered  into  a 
written  contract,  whereby  the  former  agreed  to  convey  to  the  lat- 
ter a  house  on  Park  avenue,  in  the  city  of  New  York,  subject  to 
a  mortgage  for  $25,000,  which  the  defendant  agreed  to  assume. 
The  defendant  also  agreed  to  convey  to  the  plaintiff's  testator  a 
house  on  Twelfth  street  in  that  city,  and  to  pay  him  $8,000  in 
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casK  By  the  terms  of  the  contract  the  transaction  was  to  have 
been  closed  on  November  15,  1892,  but  by  mutual  consent  the 
time  for  its  performance  was  postponed  until  the  7th  of  the  Decem- 
ber following.  On  that  day  tlie  parties  were  willing  to  carry  out 
and  perform  the  contract  in  all  respects,  except  that  the  plaintiff's 
testator  entertained  a  doubt  as  to  the  validity  of  the  title  to  the 
premises  which  were  to  be  transferred  to  him,  and  for  that  reason 
declined  to  accept  the  conveyance  tendered  him  by  the  defendant 
The  defendant,  however,  insisted  upon  the  validity  and  sufficiency 
of  his  title,  and  demanded  a  fulfillment  of  the  contract  by  the 
plaintiff's  testator.  This  action  was  commenced  soon  after,  and 
the  plaintiflE  demanded  judgment  for  a  specific  performance  of  the 
contract  upon  the  part  of  the  defendant,  provided  he  could  con- 
vey a  marketable  title  to  his  premises,  and,  if  he  could  not,  then 
that  the  plaintiflE  have  judgment  for  damages.  The  defendant,  by 
his  answer,  denied  that  his  title  was  defective,  and,  by  way  of 
counterclaim,  set  up  the  contract  between  himself  and  the  plaint- 
ifi's  testator,  and  alleged^  that  he  had  tendered  a  proper  convey- 
ance, and  thereupon  demanded  a  judgment  that  the  contract  be 
specifically  performed.  Upon  these  pleadings  the  case  was  moved 
for  trial  at  a  Special  Term.  At  the  opening  of  the  case  the  de- 
fendant asked  to  amend  his  answer  by  striking  out  the  prayer  for 
affirmative  relief,  including  his  demand  that  the  plaintiflE  be  di- 
rected to  convey,  and  also  by  striking  out  his  claim  for  damages. 
This  motion  was  denied  upon  the  ground  that  the  question  had 
been  previously  decided,  and  the  defendant  excepted. 

The  plaintiflE  s  objection  to  the  defend  mt's  title  rested  upon  the 
ground  that  Abel  Harker,  who  was  a  former  owner  of  the  prem- 
ises, subject  to  mortgage  thereon,  devised  them  in  trust  for  the 
benefit  of  his  wife  and  children  ;  that  the  trustee  who  was  ap- 
pointed to  carry  out  the  trusts  contained  in  such  will,  upon  a  sale 
under  a  foreclosure  of  the  mortgage  thereon,  became  the  pur- 
chaser thereof  m  his  own  name,  and  that  the  defendant's  title  was 
aflEected  by  any  infirmity  which  arose  from  a  purchase  of  such 
trust  property  by  and  in  the  name  of  the  trustee.  Tne  premises 
were  sold  upon  the  mortgage  April  80,  1866,  and  the  deed  to  the 
trustee  was  recorded  June  5th  of  that  year.  At  the  time  of  the 
purchase  by  the  trustee,  the  children  of  Abel  IIark<T  wrro  nil 
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adults,  except  the  youngest  two,  the  younger  of  whom  was  over 
fourteen  years  of  age.  When  the  tender  of  a  conveyance  was 
made  by  the  defendant,  twenty  years  had  not  elapsed  since  the 
youngest  had  reached  the  age  of  twenty-one  years,  while  at  the 
time  of  the  trial  more  than  twenty  years  had  passed  since  all  of 
them  had  reached  their  majority.  The  plaintiff's  testator  based 
his  refusal  of  the  title  offered  on  the  theory  that  it  was  open  to  the 
objection  mentioned,  at  least  until  more  than  twenty  yeara  had 
expii*ed  after  all  the  beneficiaries  under  such  trust  had  become 
adults.  Upon  its  appearing  on  the  trial  that  more  thun  twenty 
years  bad  elapsed  since  the  youngest  child  had  reached  the  age  of 
twenty-one  years,  and  that  all  the  children  of  Abel  Hurker  ac- 
cepted their  portion  of  the  surplus  money  arising  upon  the  mort- 
gage sale,  the  plaintiff's  testator  in  open  court  waived  his  objec* 
tions  to  the  defendant's  title,  and  asserted  his  willingness  to  ac- 
cept it,  and  carry  out  the  contract.  The  defendant  thereupon 
waived  all  claims  to  affirmative  relief  of  any  kind,  and  the  testi- 
mony was  closed. 

The  Special  Term,  among  other  facts,  found  that  at  no  time  be- 
tween the  making  of  the  contract  and  the  time  of  the  trial  did 
either  party  elect  to  treat  the  agreement  as  abandoned  or  forfeited 
by  the  acts  of  the  other,  or  to  demand  relief  from  it  because  of 
the  lapse  of  time,  and  that  the  plaintiff  waived  all  objections  to 
the  defendant's  title  on  the  trial.  As  a  conclusion  of  law,  the 
court  held  that  the  plaintiff  was  entitled  to  a  judgment  for  spe- 
cific performance  of  the  contract,  and  directed  the  defendant  to  con- 
vey the  premises  owned  by  him  to  the  plaintiff  free  from  incum- 
brances, and  to  pay  the  amount  provided  in  the  contract,  on  the 
delivery  to  him  by  the  plaintiff  of  a  deed  of  the  premises  then 
owned  by  him,  subject  to  a  mortgage  of  $25,000,  to  be  assumed 
by  the  defendant ;  that  each  of  such  deeds  should  be  a  warranty 
deed  in  the  usual  form;  that  the  differences  as  to  interest  should 
be  adjusted  as  of  the  date  of  the  delivery  of  the  deeds,  pursuant 
to  the  judgment  to  be  entered ;  and  that  neither  party  should 
have  costs  against  the  other.  A  judgment  was  entered  in  pur- 
suance of  this  decision,  from  which  an  appeal  was  taken.  The 
General  Term  decided  that,  as  more  than  twenty  years  had  elapsed 

since  Abel  Barker's  youngest  daughter  attained  her  majority  ;  as 
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all  his  children,  who  were  rniiiors  at  the  date  of  the  foreclosure, 
were  then  living,  and  the  trustee  was  also  living,  and  financially 
responsible,  being  still  engaged  in  administeiing  the  trust;  as. 
during  all  this  time,  the  action  of  the  trustee  in  purciiasing  this 
property  in  his  own  right  had  never  been  questioned,  and  the 
premises  were  not  sold  by  his  act  or  procurement ;  as  the  mere 
fact  that  the  trustee  personally  purchased  the  property  at  a  fore- 
closure sale  did  not  render  his  purchase  void,  but  voidable  only 
at  the  election  of  the  beneficiaries ;  and  as  the  title  of  the  trustee 
and  his  grantee  might  be  confirmed  by  acquiescence  and  the 
lapse  of  time,  as  well  as  by  the  express  acts  of  the  beneficiaries, — 
it  would  not  be  permitted  to  be  disturbed,  but  they  would  be  left 
to  their  remedy  against  the  trustee.  We  think  the  decision  of 
the  General  Term  is  correct  in  tliat  respect,  and  should  be  upheld. 
In  Harrington  v.  Bank  (101  N.  Y.  257,  4  N.  E.  846),  it  was,  in 
effect,  held  that  the  rule  that  a  trustee  may  not  purchase  or  deal 
with  the  trust  property  in  his  own  behalf  does  not  render  such  a 
purchase  void  from  the  beginning,  but  voidable  only,  and  at  the 
instance  of  the  cestui  que  trusty  and  that  the  title,  even  while  in  the 
hands  of  the  trustee,  may  be  confirmed  by  acquiescence  and  lapse 
of  time,  as  well  as  by  the  express  act  of  the  cestui  que  trust 

We  also  concur  in  the  conclusion  reached  by  the  General  Term 
to  the  effect  that,  when  the  evidence  developed  the  state  of  the 
defendant's  title,  and  the  plaintiff's  testjitor  withdrew  his  objec- 
tions to  it,  it  was  too  late  for  tiie  defetidant,  as  a  matter  of  right, 
to  refuse  to  perform  the  contract  upon  his  part  The  alleged  de- 
fect, under  the  circumstances,  was  not  then  a  substantial  one,  al- 
though it  may  have  been  so  when  the  contract  was  to  have  been 
performed ;  and  the  trial  court  was  authorized  to  compel  the  de- 
fendant to  perform  it  In  Oreenhlait  v.  Hermann  (144  N.  Y.  13, 
20,  38  N.  E.  966).  which  was  a  case  in  many  respects  similar  to 
this,. Andrews,  C.  J.,  said:  "  We  think  it  would  be  in  accord- 
ance with  equitable  principles  to  permit  tlie  plaintiff  now  to  take 
the  title  tendered.  The  objection  taken  by  him  was  not  wanton 
or  frivolous.  *  *  *  Both  parties,  in  their  pleadings,  ask  for 
specific  performance  against  the  other,  showing  that  neither  had 
elected  to  consider  the  contract  at  an  end  by  the  tender  and  rejec- 
tion of  the  deed.'*     And  the  court  held   that  tlie  plaintiff  had 
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made  no  case  for  recovering  back  the  purchase  money,  but  that 
it  should  be  sent  back  for  a  new  trial  to  enable  hirn  to  obtain  a 
decree  for  specific  performance.  Day  v.  Hunt  (112  N.  Y  191, 
19  N  K  414)  is  to  the  effect  that  there  lias  been  no  apparent  in- 
tention to  abandon  an  agreement,  and  time  is  not  of  the  essence 
of  the  contract,  there  being  some  justification  for  a  refusal  to  ac- 
cept the  performance  tendered,  the  remedy  by  specific  perform- 
ance is  proper.  While  it  is  manifest  that  time  was  not  of  the  es- 
sence of  this  contract,  ii  might  have  been  made  so  by  reasonable 
notice  by  either  party  Yet  no  such  notice  was  given,  but,  on  the 
contrary,  each  of  the  parties  ontinued  to  insist  that  specific  per- 
formance should  be  had  ii  a  good  title  could  be  given.  As  it  ap- 
peared on  the  day  of  the  trial,  from  the  evidence,  that  the  de- 
fendant could  convey  to  the  plaintiff  a  reasonably  ^ood  title, 
which  he  declared  himself  willing  to  accept,  it  is  obvious  that  the 
court  was  justified  in  decreeing  specific  performance,  and  that  the 
judgment  is  correct,  and  should  be  affirmed.  The  judgment 
should  be  affirmed,  with  costs.  All  concur 
Judgment  affirmed 


Note.— SPECIFIC  PERFORM ANCE  —  RIGHT  OF  PROBATE  COURT 

TO  ENFORCE 

Rig^ht  to  decree  speclfle  performance— A  brief  definition  of  the  term 
•'  specific  performance  "  will  emphasize  the  necessity  for  the  interference  of  Pro- 
bate Courts  in  such  cases  and  suggest  the  embarrassments  tliat  would  certainly 
follow  the  denial  of  such  a  right. 

The  doctrine  of  specific  performance  is  that,  where  damages  would  Ikj  in- 
adequate compensation  for  the  breach  of  an  agreement,  the  contractor  will  be 
compelled  to  perform  specifically  what  he  had  agreed  to  do.  The  principal  in- 
stances of  the  jurisdiction  occur  in  contracts  for  the  sale,  purchas(3  or  lease  of 
land,  or  for  the  recovery  of  unique  chattels,  of  which  the  '*  Pusey  Horn  "  is  a 
well  known  example  (Dart  on  Vend.  981;  Snell's  Eq.  433;  Pusey  v.  Pusey, 
1  Vern.  273;  1  Wliite  &  Tudor's  Lead  Cas.  735);  but  not  for  the  transfer  of 
ordinary  personal  property,  «.  ^.;  (South  Sea  Stock;  Cuddee  v.  Rutter,  5  V. 
Abr.  538;  1  White  &  Tudor's  Lead  Cas.  709.)  In  such  cases  the  court  will 
order  the  defendant  to  carry  out  the  sale,  purchase  or  lease,  or  deliver  up  the 
chattel,  and  will  imprison  him  imtil  he  does  so.  But  the  court  will  not  order 
specific  performance  of  a  personal  contract,  such  as  a  contract  to  siijn  or  p.iint 
a  picture.     (Lumley  v   Wagner,  5  DeG  &  S.  4:{5;  Rap.  «''.  L.  Law  Diet.) 

Probate  Courts  may  enforce  Bpeclflc  performance.— The  prinoipl's  thnt 
underlie  the  rules  regarding  specific  performance  have  been  justly  jIcciti'"! 
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equitable  in  their  nature  and  enforceable  by  courts  of  equity.  This  statement 
of  the  law  will  find  ample  vindication  in  any  text-booK  treating  of  equity  juris- 
diction. 

It  abundantly  appears  in  the  preceding  pages  that  courts  possess,  in  no 
inconsiderable  degree,  equity  powers.  The  extent  of  these  powers  varies  some- 
what in  dififerent  jurisdictions,  and  we  trace  a  tendency,  in  what  is  known  as 
the  code  states,  to  extend  these  powers  in  a  liberal  and  unsparing  manner.  This 
characteristic  feature  of  tiie  code  practices  results,  perhaps,  from  the  complete 
emancipation  from  the  trammels  of  the  old  common  law  system.  A  legislature 
broad  and  liberal  enough  to  discard  that  sy^item  and  adopt  tlie  reformed  pro- 
cedure is  quite  likely  to  invest  its  Prob.ite  Courts  with  ample  authority  to  act 
extensively  in  any  way  that  shall  best  effectuate  the  rights  and  interests  of  heirs 
and  devisees.  Certainly  it  must  be  obvious  that  such  courts  should  frequently 
direct  the  specific  performance  of  contracts.  Chief  Justice  Gray,  now  of  the 
United  States  Supreme  Court,  in  a  recent  case,  still  cited  with  approbation, 
held  that  the  jurisdiction  to  enforce  specific  performance  of  written  agreements 
of  persons  was  conferred  upon  Probate  Courts,  and  that  such  power  was  con- 
current with  the  Supreme  Court  of  Judicature  in  equity  matters  and  of  per- 
sonul  property.  It  is  not  an  unusual  thing  to  find  these  courts  compelling  a  re- 
cusant bidder  at  an  auction  sale  to  comply  with  the  terms  of  his  bid. 

Upon  this  question  of  jurisdiction  it  is  pertinent  to  remark  that  when  a  Pro- 
bate Court  has  once  assumed  jurisdiction  over  the  subject  matter,  dur.ng  the 
pendency  of  the  question  raised  and  while  the  court  still  has  charge  of  the 
matter,  no  other  court  will  assume  to  interfere,  and  even  courts  of  concurrent 
jurisdiction  will  decline  to  exercise  any  rights  in  the  premises  so  long  as  the 
Probate  Court  has  the  matter  under  judicial  advisement. 

**  When  any  deceased  person  was  bound  by  a  contract  in  writing  to  c  mvey 
any  real  estate,  a  specific  perfrirmance  by  the  executor  or  administrator  may  be 
decreed  in  the  Probate  Court,  in  all  cases  where  the  deceased,  if  living,  could 
be  compelled  to  execute  a  conveyance.  This  is  done  upon  the  petition  of  the 
person  entitled  to  the  conveyance."  (Gary's  Probate  Law,  sees.  542,  548; 
Rice's  Am.  Prob.  Law  and  Practice,  516.) 

''The  court,"  says  Chancellor  Cottbnham,  in  Tasker  v.  Small  (8  Mylne  «& 
Craig,  69),  *'  assumes  jurisdiction  in  cases  of  specific  performance  of  contracts, 
because  a  court  of  law,  giving  damages  only  for  the  nonperformance  of  the 
contract,  in  many  cases,  does  not  afford  an  adequate  remedy.  But  in  equity, 
as  well  as  at  law,  the  contract  constitutes  the  right,  and  regulates  the  liabilities 
of  the  parties;  and  the  object  of  both  proceedings  is  to  place  the  party  com- 
plaining, as  nearly  as  possible,  in  the  same  situation  as  the  defendant  iiad  agreed 
that  he  should  be  placed  in.  It  is  obvious,  that  persons,  strangers  to  the  con- 
tract and,  therefore,  neither  entitled  to  the  rights  nor  subject  to  the  liabilities 
which  arise  out  of  it,  are  as  much  strangers  to  a  proceeding  to  enforce  the 
execution  of  it  as  they  are  to  a  proceeding  to  recover  damages  for  the  breach 

of  it." 

Equity  will  not  actively  interfere  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  land  in  favor  of  the  vendor,  if  there  is  such 
uncertainty  about  the  title  as  to  affect  its  ra  irketable  value.     The  court  will 
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not,  in  sach  case,  compel  its  acceptance,  and  cast  upon  the  purchaser  the  risk 
of  litigation  and  the  embarrassment  of  a  questionable  title. 

Equity  will  not  decree  specific  performance  of  a  contract  to  purchase  real 
estate,  when  the  decree  would  compel  the  defendant  to  accept  a  doubtful  title. 
The  purchaser  is  entitled  to  a  marketable  title.  A  title  open  to  a  reasonable 
doubt  is  not  a  marketable  one.  In  such  actions,  unless  the  party  is  present  in 
whom  the  outstanding  right  is  vested,  the  court  will  not  undertake  to  cure  in- 
firmities by  deciding  a  disputed  question  of  fact  or  a  doubtful  question  of  law, 
but  will  refuse  to  decide  for  or  against  the  validity  of  the  Utle.  (Pyrke  v.  Wad- 
dingham,  10  Hare,  1;  Bell  v.  Holtby,  L.  R.  15  Eq.  178;  Swayne  v.  Lyon,  67 
Pa.  486;  Dobbs  v.  Norcross,  24  N.  J.  Eq.  327;  Griflan  v.  Cunningham,  19 
Gratt.  571;  Jeffries  v.  Jeffries.  117  Mass.  184;  Adams  v.  Valentine,  33  Fed. 
Rep.  1.) 

The  court  will  not  have  regard  to  its  own  opinion  only,  but  will  take  Into 
account  what  the  opinions  of  other  competent  persons  may  be.  (Sugden,  Ven< 
dors,  foot  p.  887.) 

The  burden  is  on  the  vendor  to  show  the  title  to  be  free  from  reasonable 
doubt,  and  that  the  vendee  will  not  be  exposed  by  taking  it  to  litigation. 
(Sturtevant  v.  Jaques,  14  Allen,  528;  Richmond  v.  Gray,  3  id.  25;  Griffin  ▼ 
Cunningham,  19  Gratt.  571;  see  also  2  Parsons,  Cont.  ch.  11;  Swayne  v.  Lyon, 
67  Pa.  439;  Garnett  v.  Macon,  2  Brock.  185,  244.) 

But  the  general  rule  is  that  where  a  contract  is  entered  into  in  good  faith,  it 
3  not  necessary  that  the  vendor  be  actually  in  the  situation  to  perform  it  at  the 
time  it  is  entered  into,  provided  he  be  able  at  the  proper  time  to  place  himself 
in  that  situation.  Imperfections  in  the  title  when  the  contract  is  made  will 
form  no  ground  of  objection  thereto,  if  removed  before  the  time  of  completing 
the  purchase.  (1  Chitty,  Cont.  11th  ed.  431;  Willard  Eq.  Jur.  290;  Reformed 
Dutch  Church  v.  Mott,  7  Paige,  77;  Jenkins  v.  Pahey,  73  N.  Y.  855;  Langford 
V.  Pitt,  2  P.  Wms.  629;  Dresel  v.  Jordan,  104  Mass.  416;  Moss  v.  Hanson,  17 
Pa.  879.) 

And  one  who  has  an  equitable  estate  merely  under  an  executory  agreement 
may  offer  the  premises  for  sale  without  waiting  until  he  has  obtained  a  deed. 
(Tieman  v.  Roland,  15  Pa.  429.) 

The  purchaser  is  entitled  to  a  marketable  title— one  clearly  shown  to  be  good. 
It  must  therefore  be  free  from  reasonable  doubt  If  it  rests  entirely  upon  record 
evidence,  and  the  muniments  of  title  are  preserved  and  accessible,  it  will  be  a 
question  for  the  court  to  determiDc  upon  their  inspection — a  question  of  legal 
construction.  If  it  is  to  be  established  by  proof  of  matters  of  fact  not  of  record, 
the  case  must  be  made  very  clear  by  the  vendor,  to  warrant  the  court  in  order 
ing  specific  performance.  Thus  a  title  depending  upon  the  bar  of  the  statule 
of  limitations  may  be  a  marketable  title,  provided  that  it  clearly  appear  that 
the  entry  of  the  real  owner  is  barred.    (Pratt  v.  Eby,  67  Pa.  -396.) 

But  where  the  title  depends  upon  matters  of  fact,  such  as  are  not  capable  of 
satisfactory  proof,  or  where  the  fact  is  capable  of  that  proof,  yet  is  not  so 
proved,  the  purchaser  cannot  be  compelled  to  take  it.  (Shriver  v.  Shriver,  80 
N.  Y.  585.) 

It  is  not  necessary  that  the  title  be  shown  to  be  bad;  nor  is  it  enough,  even. 
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that  the  court  may  on  the  whole  consider  it  good,  if  there  he  douht  or  uncer- 
tainty ahout  it  sufficient  to  form  the  basis  of  litigation;  for  if  there  be  a  doubt 
it  cannot  be  thrown  upon  the  purchaser  to  contest  that  doubt.  (Rede  v.  Oakes. 
4  DeG.,  J.  &  S.  505.) 

As  expressed  by  the  chancjllor  of  New  Jersey  in  Vreeland  v.  Blauvelt  (2& 
N.  J.  Eq.  488); 

"  A  court  of  equity  will  not  compel  a  purchaser  to  take  a  doubtful  title.  If 
there  is  uch  an  uncertainty  about  the  title  as  to  affect  its  marketable  value, 
even  tbongh  a  court  might  consider  it  good,  still  the  contract  may  not  be  specifi- 
cally enforced.  But  there  must  be  some  debatable  grounds  on  which  the  doubt 
can  be  justified." 

It  is  not  enough  that  it  be  a  doubt  "  beginning  in  suspicion  and  ending  in 
suspicion." 

When  a  contract  is  for  the  exchange  of  lands  it  is  the  usual  practice  of 
courts  of  equity  to  enforce  its  specific  execution  upon  the  application  of-tlie 
party  who  has  complied  with  its  stipulations  on  his  part,  or  has  seasonably  and 
in  good  faith  offered,  and  continues  ready,  to  comply  with  them.  But  it  is  not 
the  invariable  practice.  This  form  of  relief  is  not  a  matter  of  absolute  right 
to  either  party;  it  is  a  matter  restiug  in  the  discretion  of  the  court,  to  be  exer- 
cised upon  a  consideration  of  all  the  circumstances  of  each  paiticular  case. 
The  jurisdiction,  said  Lord  Eldon.  "is  not  compulsory  upon  the  court,  but 
the  subject  of  discretion.  The  question  is  not  what  the  court  must  do,  but 
what  it  may  do  under  (the)  circumstanceSp  either  exercising  the  jurisdiction  by 
granting  the  specific  performance  or  abstaining  from  it."    (12  Yes.  882.) 

And  long  previous  to  him  Lord  Hardwickb  and  other  eminent  equity 
judges  of  England  had,  in  a  great  variety  of  cases,  asserted  the  same  discretion- 
ar}'  power  of  the  court.  In  Jones  v.  Statham  (8  Atk.  888).  Lord  Hardwickb 
said:  "The  constant  doctrine  of  this  court  is,  that  it  is  in  their  discretion, 
whether  in  such  a  bill  they  will  decree  a  specific  performance  or  leave  tho 
plaintiff  to  his  remedy  at  law."  And  in  Underwood  v.  Hithcox  (1  Ves.  Sr. 
279),  the  same  great  judge  said,  in  refusing  to  enforce  a  contract:  "The  rule 
of  equity  in  carrying  agreements  into  specific  performance  is  well  known,  nnd 
the  court  is  not  obliged  to  decree  every  agreement  entered  into,  though  for 
valuable  consideration,  in  strictness  of  law,  it  depending  on  the  circumstances." 

Later  jurists,  both  in  England  and  in  the  United  States,  have  reiterated  tho 
same  doctrine.  Chancellor  Kent,  in  Seymour  v.  Delancey  (6  Johns.  Ch  222), 
upon  an  extended  review  of  the  authorities  on  the  subject,  declares  it  to  be  a 
settled  principle  that  a  specific  performance  of  a  contract  of  sale  is  not  a  matter 
of  course,  but  rests  entirely  in  the  discretion  of  the  court  upon  a  view  of  all 
the  circumstances;  and  Chancellor  Bates,  of  Delaware,  in  Goodwin  v.  Collins, 
recently  decided,  upon  a  very  full  consideration  of  the  adjudged  cases,  &iys 
that  a  patient  examination  of  the  whole  course  of  decisions  on  this  subject  has 
left  with  him  "  no  doubt  that,  as  a  matter  of  judicial  history,  such  a  discretion 
has  always  been  exercised  in  administering  tliis  branch  of  equity  jurisprudence." 
It  is  true  the  cases  cit^^d.  in  which  the  discretion  of  the  court  is  asserted, 
arose  upon  contracts  in  which  there  existed  some  inequality  or  unfairness  in 
the  terms,  by  reason  of  which  injustice  would  have  followed  a  specific  per- 
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formance.  But  the  same  discretioo  is  exercised  where  the  contract  is  fair  m 
its  terms,  if  its  enforcement,  from  subsequent  events  or  even  from  collateral 
circumstances,  would  work  hardship  or  injustice  to  either  of  the  parties. 

In  the  case  of  The  City  of  London  v.  Nash  (1  Ves.  12),  the  defendant,  a 
lessee,  had  covenanted  to  rebuild  some  houses,  but,  instead  of  doing  this,  he 
rebuilt  only  two  of  them,  and  repaired  the  others.  On  a  bill  by  the  city  for  a 
specific  performance  Lord  Hardwickb  held  that  the  covenant  was  one  which 
the  court  could  specifically  enforce;  but  said:  "The  most  material  objection 
for  the  defendant,  and  which  has  weight  with  me,  is  that  the  court  is  not 
obliged  to  decree  a  specific  performance,  and  will  not  when  it  would  be  a  hard- 
ship, as  it  would  be  here  upon  the  defendant  to  oblige  him,  after  having  very 
largely  repaired  the  houses,  to  pull  them  down  and  rebuild  them."  In  Faine 
v.  Brown,  cited  in  Ramsden  v.  Hylton  (2  Ves.  806),  similar  hardship,  flowing 
from  the  specific  execution  of  a  contract,  was  made  the  ground  for  refusing 
the  decree  prayed.  In  that  case  the  defendant  was  the  owner  of  a  small  estate, 
devised  to  him  on  condition  that  if  he  sold  it  within  twenty-five  years  one-half 
of  the  purchase  money  should  go  to  his  brother.  Having  contracted  to  sell 
the  property,  and  refusing  to  carry  out  the  contract  under  the  pretense  that  he 
was  intoxicated  at  the  time,  a  bill  was  filed  to  enforce  its  specific  execution, 
but  Lord  Hardwickk  is  reported  to  have  said  that,  without  regard  to  the  other 
circumstance,  the  hardship  alone  of  losing  half  the  purchase  money,  if  the 
contract  was  carried  into  execution,  was  sufficient  to  determine  the  discretion 
of  the  court  not  to  interfere,  but  to  leave  the  parties  to  the  law. 

The  discretion  which  may  be  exercised  in  this  class  of  cases  is  not  an  arbi- 
trary or  capricious  one,  depending  upon  the  mere  pleasure  of  the  court,  but 
one  which  is  controlled  by  the  established  doctrines  and  settled  principles  of 
equity.  No  positive  rule  can  be  laid  down  by  which  the  action  of  the  court 
can  be  determined  in  all  cases.  In  general  it  may  be  said  that  the  specific  re- 
lief will  be  granted  when  it  is  apparent,  from  a  view  of  all  the  circumstances 
of  the  particular  case,  that  it  will  subserve  the  ends  of  justice;  and  that  it  will 
be  withheld  when,  from  a  like  view,  it  appears  that  it  will  produce  hardship 
or  injustice  to  either  of  the  parties.  It  is  not  sufficient,  as  shown  by  the  cases 
cited,  to  call  forth  the  equitable  interposition  of  the  court,  that  the  legal  ob- 
ligation under  the  contract  to  do  the  specific  thing  desired  may  be  perfect.  It 
must  also  appear  that  the  specific  enforcement  will  work  no  hardship  or  in- 
justice, for  if  that  result  would  follow,  the  court  will  leave  the  parties  to  their 
remedies  at  law,  unless  the  granting  of  the  specific  relief  can  be  accomplished 
with  conditions  which  will  obviate  that  result.  If  that  result  can  be  thus  ob- 
viated, a  specific  performance  will  generally  in  such  cases  be  decreed  con- 
ditionally. It  is  the  advantage  of  a  court  of  equity,  as  observed  by  Lord 
Redbbdalb  in  Davis  v.  Hone  <2  Sch.  &  Lef.  848),  that  it  can  modify  the  de- 
mands of  parties  according  to  justice,  and  where,  as  in  that  case,  it  would  be 
inequitable,  from  a  change  of  circumstances,  to  enforce  a  contract  specifically, 
it  may  refuse  its  decree  unless  the  party  will  consent  to  a  conscientious  modi« 
fication  of  the  contract,  or,  what  would  generally  amount  to  the  same  thing, 
take  a  decree  upon  condition  of  doing  or  relinquishing  certain  things  to  tha 
other  party. 
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In  RE  Callahan's  Estate. 

(Court  of  Appeals  of  New  York,  March  33, 1897;  152  N.  Y.  830,  46  N.  B. 

Rep.  486.] 

Executor's  accounting — Ju  risdiction — Estoppel. 

1.  Where  the  validity  of  a  debt,  claim  or  distributive  share  is  not  disputed,  or 

has  been  established,  the  decree  must  determine  to  whom  it  is  payable,  the 
sum  to  be  paid,  and  all  other  questions  necessarily  involved. 

2.  Mere  silence  on  the  part  of  an  executor  or  an  administrator,  after  the  pre- 

sentation of  a  claim  against  the  estate,  accompanied  by  a  long  lapse  of 
time,  will  not  in  every  case  preclude  the  representative  from  thereafter 
contesting  its  validity.  A  claim  does  not  become  established  from  niere 
silence  of  the  executor  or  administrator.  And  a  rule  of  estoppel,  which 
might  be  adopted  by  the  courts  in  an  action  between  parties  acting  in 
their  own  right,  cannot  be  invoked  as  against  the  representatives  of  the 
decedent. 

Appeal  from  a  judgment  of  the  Supreme  Court  entered  at  a 
General  Term  held  in  and  for  the  first  department 

John  Callahan  died  April  18,  1889,  leaving  a  will  whereby  he 
gave  his  entire  estate  to  Mary  A.  McGuire,  whom  he  appointed 
sole  executrix,  and  to  whom  letters  testamentary  were  issued  May 
24,  1889.  Prior  to  his  death,  and  on  December  4, 1888,  he  bid  off 
at  public  auction  a  house  and  lot  in  the  city  of  New  York,  be- 
longing to  Louisa  Leach,  for  the  sum  of  $17,200.  By  the  terms 
of  sale  ten  per  cent  of  the  purchase  money  was  to  be  paid  on  the 
day  of  sale,  and  the  balance  on  the  4th  day  of  January,  1889, 
when  the  deed  was  to  be  given.  The  purchaser  was  to  have  a 
good  title,  free  and  clear  of  all  incumbrance.  The  purchaser,  Cal- 
lahan, paid  the  ten  per  cent  to  the  auctioneers,  as  required  by  the 
terms  of  sale,  but  refused  to  complete  his  purchase.  The  premises 
were  then  resold  for  account  of  Callahan,  January  30,  1890,  for 
$16,400,  and  the  claim  in  question  was  for  the  difference  between 
the  sum  for  which  the  premises  were  sold  to  Callahan  and  the 
price  obtained  on  the  re-sale.  The  claimant  brought  an  action 
against  Callahan  in  his  lifetime  to  recover  this  difference  ;  but,  he 
having  died  before  trial,  the  executrix  was  substituted  as  defend- 
ant in  [lis  place,  and  she  put  in  a  verified  answer  denying  the  lia- 
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bility  of  Callahan,  and  sabseqaently  the  plaintiff  diacontinaed  the 
action.  The  claimant  immediately  thereafter  brought  an  action 
against  the  aactioneers  to  recover  the  sum  of  $1,720  paid  by  Cal- 
lahan to  them  at  the  time  of  the  purchase.  The  defendants 
answered  denying  the  right  of  the  plaintiff  to  recover  the  sum 
claimed,  and  alleging  failure  on  the  part  of  the  plaintiff  to  perform 
her  contract  This  action  was  brought  to  trial,  and  the  complaint 
was  dismissed.  Thereafter,  on  the  20th  day  of  April,  1891, 
Louisa  Leach,  the  plaintiff  in  the  actions  mentioned,  caused  to  be 
served  on  the  executrix  of  Callahan  a  verified  claim  for  the  loss 
alleged  to  have  been  sustained  by  her  from  the  refusal  of  Calla- 
han to  complete  his  purchase  at  the  auction  sale,  giving  the  par- 
ticulars substantially  as  heretofore  stated,  and  stating  the  amount 
of  such  loss  at  $870.70.  The  executrix  took  no  notice  of  the 
claim,  and  had  no  conversation  with  the  claimant  on  the  subject, 
but  remained  passive  and  silent,  neither  disputing  nor  rejecting 
the  claim,  or  on  the  other  hand  admitting  it,  unless  her  silence 
can  be  considered  as  an  admission.  In  February,  1892,  the 
claimant  presented  to  the  surrogate  a  petition  duly  verified,  al- 
leging that  she  was  a  creditor  of  the  decedent,  the  circumstances 
out  of  which  her  claim  arose,  and  the  granting  of  letters  testa- 
mentary ;  that  more  than  eighteen  months  had  elapsed  since  they 
were  granted,  and  that  the  executrix  had  filed  no  account ;  and 
praying  that  a  citation  be  issued  to  the  executrix,  requiring  her  to 
show  cause  "  why  she  should  not  render  and  settle  her  account  as 
executrix  of  John  Callahan,  deceased."  The  petition  did  not  ask 
for  the  payment  of  the  claim  of  the  petitioner.  The  surrogate 
issued  a  citation  pursuant  to  the  prayer  of  the  petition,  and  on  the 
return  day  the  executrix  filed  a  verified  answer,  in  which  she 
stated  that  "  there  is  nothing  due  to  the  petitioner  herein  by  the 
said  estate,  for  the  following  reasons,  viz.";  and  the  answer  then 
proceeds  to  state  the  reasons  in  paragraphs,  separately  numbered. 
Among  other  things,  the  answer  alleges  the  sale  of  the  house  and 
lot  at  auction,  and  that  it  was  described  bv  metes  and  bounds : 
the  purchase  by  Callahan  ;  that  by  the  terms  of  sale  the  petitioner 
was  to  convey  the  premises  as  advertised  and  sold,  "free,  clear 
and  discharged  of  and  from  any  lien  or  liens"  ;  that  the  title  in 
its  entirety  and  as  sold  was  not  free  an«l  clear;  and  that  for;  that 
Vol.  11—87 
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reason  Callahan  refused  to  take  the  conveyance  The  answer 
further  set  forth  the  suit  brought  against  Gallalian  in  his  lifetime 
"for  the  same  cause  of  action  as  is  alleged  by  the  petitioner 
herein  ";  that  the  action  was  terminated  by  a  judgment  for  the  de- 
fendants on  the  merits.  It  alleges  that  the  petitioner  on  the  20ili 
day  of  April,  1891,  served  her  claim  on  the  executrix,  and  that  it 
was  rejected  by  her,  and  that,  more  than  six  months  having 
elapsed  subsequent  to  such  rejection,  the  claim  was  barred.  The 
surrogate,  on  the  14th  day  of  April,  1892,  upon  the  hearing  of  the 
petition,  made  an  order  requiring  the  executrix  to  file  an  account 
The  executrix,  in  pursuance  of  the  order,  filed  her  account,  duly 
verified,  in  which,  among  other  things,  she  stated  that  the  only 
claim  against  the  estate  of  the  decedent  at  his  death  was  the  claim 
of  the  petitioner,  '*  which  claim  I  have  always  and  do  still  dis- 
pute."  The  petitioner  filed  objections  to  the  account  on  the 
ground,  among  otiiers,  that  "  it  fails  to  state  that  the  petitioner  s 
claim  is  now  due  and  payable  from  the  estata"  The  surrogate 
referred  the  account  and  the  objections  to  a  referee  "to  inquire 
into  the  jurisdictional  facts,''  and  to  examine  and  report  The 
referee  reported,  among  other  things,  that  the  "said  claim  of 
Louisa  Leach  has  been  established  against  the  estate  of  said  de- 
cedent, and  should  be  paid  to  the  said  Louisa  Leach."  The  re- 
port was  confirmed  by  the  surrogate,  and  a  decree  was  made 
finally  settling  the  accounts  of  the  executrix,  and  adjudging, 
among  other  things,  that  the  executrix  pay  to  the  petitioner  her 
claim,  amounting  to  $870.70,  with  interest  from  January  4,  1889, 
and  the  sum  of  $270.16  for  her  costs  on  the  accounting.  The 
executrix  appealel  from  the  decree  to  the  General  Term,  where  it 
was  affirmed,  and  from  such  affirmance  appeals  to  this  court 

Thomas  J.  McKee^  for  appellant 
William  W.  Mies,  jr.,  for  respondent 

Andrews,  C.  J.  (after  stating  the  facts). — ^The  sole  question  on* 
this  appeal  relates  to  the  jurisdiction  of  the  surrogate  to  adjudge, 
on  the  accounting  of  the  executrix  of  John  Callahan,  the  payment 
of  the  claim  of  Louisa  Leach  out  of  the  estate.  Tlie  claim  was 
based  upon  his  refusal  to  complete  his  purclia^o  of  the  house  and 
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lot  No.  681  Eleventh  avenue,  in  the  city  of  New  York,  made  at 
public  auction  on  the  4th  day  of  December,  1889.  The  direction 
for  the  payment  of  the  claim  is  contained  iti  the  decree  of  the  sur- 
rogate, made  on  the  final  settlement  of  the  accounts  of  the 
executrix.  The  power  and  duty  of  the  surrogate  to  adjudge  the 
payment  of  debts  of  the  decedent,  on  the  settlement  of  the  ac- 
counts of  an  executor  or  administrator,  is  defined  in  sec.  2743 
of  the  Code  of  Civil  Procedura  It  was  provided  in  that  section, 
as  it  stood  when  the  decree  was  rendered,  as  follows :  **  Where  the 
validity  of  a  debt,  claim  or  distributive  share  is  not  disputed,  or 
has  been  established,  the  decree  must  detennine  to  whom  it  is 
payable,  tlie  sum  to  be  paid  by  reason  thereof,  and  all  other  ques- 
tions concerning  the  same.''  It  is  only  where  a  claim  is  not  dis- 
puted, or  has  become  established  so  as  to  preclude  a  denial  of  its 
validity,  that  the  jurisdiction  of  a  surrogate  to  decree  its  payment 
attachea  The  statute  incorporates  the  rule,  which  had  been 
settled  by  numerous  decisions,  that  the  power  of  a  Surrogate  s 
Court  did  not  extend  to  the  trial  or  determination  of  disputed 
claims  against  the  estate  of  a  decedent.  {AlcNuUy  v.  IJurd^  72 
N.  Y.  520,  and  cases  cited.)  In  this  case  the  executrix,  in  her 
account,  disputed  the  claim  in  question  in  explicit  language. 
The  surrogate,  therefore,  had  no  jurisdiction  to  proceed  and 
adjudge  its  payment,  unless  the  claim  had  become  an  estab- 
lished liability,  so  tiiat  it  was  no  longer  open  to  dispute  or  contest. 
The  decree  of  the  surrogate  proceeded  upon  the  ground  that  the 
claim  had  become  indisputable.  The  only  fact  upon  which  the 
surrogate  relied  to  support  this  conclusion  was  that  after  the  claim 
was  presented  to  the  executrix  on  the  20th  day  of  April,  1891, 
she  made  no  sign,  neither  rejecting  nor  expressly  admitting  it,  but 
maintained  an  absolute  silence  in  respect  to  it  for  the  period  of 
nine  months,  and  up  to  the  time  when,  upon  the  application  of 
the  claimant,  she  was  cited  to  render  an  account.  The  silence  of 
the  executrix  for  so  long  a  period  w:is  regarded  as  an  admission 
of  the  justice  of  the  claim,  which  slie  could  not  afterwards  dispute. 
Her  silence  was,  in  view  of  the  circumsfcinces,  much  more  consist- 
ent with  an  intention  to  disregard  the  claim  than  to  admit  it  She 
had  defended  the  suit  brought  for  its  enforcement,  and  in  iier  veri- 
fied answer  had  denied  its  validity.     That  action  w.-is  discontinued 
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bv  the  plaintiff,  and  was  followed  by  another  brought  against  the 
auctioneers  to  recover  the  ten  per  cent,  of  the  purchase  money 
paid  to  them  by  the  testator  on  the  sale,  and  which  (as  is  inferable) 
was  defended  in  the  interest  of   the  executrix-     The*  claimant, 
having  failed  to  secure  payment  of  her  claim  in  these  litigations, 
then  presented  her  claim  to  the  executrix,  and  served  the  notice 
of  April  20,  1891.     It  is  very  difficult  to  believe  that  the  subse- 
quent silence  of  the  executrix  was  referable  to  an  intention  on  her 
part  to  abandon  her  resisttuice  to  the  claim,  which  had  been  in 
active  litigation  for  years.     The  decree  in  this  case  is  an  example 
of  the  danger  to  which  estates  of  decedents  may  be  8ubjecte<),  if 
the  silence  of  an  executor  or  an  administrator,  after  presentation 
of  a  claim  and  the  lapse  of  a  reasonable  time,  concludes  the  rep- 
resentative from  contesting  its  validity.     As  between  parties  act- 
ing in  their  own  right,  the  delivery  by  a  creditor  to  a  debtor  of  a 
claim  in  favor  of  the  former,  followed  by  the  silence  of  the  latter, 
may,  under  circumstances,  establish  an  account  stated.     But  the 
admission  implied  from  silence  in  that  case  constitutes  ^nmayaote 
evidence  only  of  the  correcttiess  of  the  claim.     The  burden  of 
proof  may  be  changed,  but  it  is  still  open  to  the  debtor  to  contest 
its  validity.     {Lockwood  v.  Thome,  18  N.  Y.  285.)     The  surrogate 
applied  as  against  the  executrix  a  much  more  stringent  rule,  and 
held  her  concluded  by  her  silenca     We  had  occasion  to  consider 
this  general  subject  in  the  case  of  Schuto  v.  Morttte  (146  N.  Y. 
187,  40  N.  E.  780),  and  we  are  of  opinion  that  mere  silence  on  the 
part  of  an  executor  or  administrator,  after  the  presentation  of  a 
claim  under  the  statute,  accompanied  by  lapse  of  time,  will  not  in 
any  case  preclude  the  representative  from  thereafter  contesting  its 
validity.     If  the  claim  is  not  rejected,  and  on   an  accounting  no 
objection  is  taken  to  its  allowance,  then  the  surrogate   would   be 
authorized  to  treat  it  as  an  admitted  claim  and  direct  its  paymetit 
But  the  claim  does  not  become  established  from  mere  silence  of 
tlie  executor  or  administrator. 

It  is  insisted  that  the  executrix,  in  her  answer  to  the  petition  of 
the  claimant  for  a  citation  requiring  the  executrix  to  render  an 
account,  did  not  in  direct  terms  deny  the  claim  of  the  petitioner. 
We  thmk  there  was  a  substantial  denial  in  the  answer  that  the 
petitioner  had  any  valid  claim  agaiiisttlie  estate.     It  certainly  was 
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not  admitted,  and  the  direct  denial  on  the  accounting  of  the  exist- 
ence of  a  claim  raised  in  due  time  the  jurisdictional  question.  Our 
conclusion  is  that  the  part  of  the  decree  of  the  surrogate  which 
directed  the  payment  of  the  claim  in  question,  and  awarded  costs 
to  the  claimant,  was  erroneous.  The  judgment  of  the  General 
Term  and  the  decree  of  the  surrogate  should  be  reversed,  with  costs 
to  the  appellant,  and  the  case  remitted  to  the  Surrogate  s  Court, 
with  directions  to  suspend  the  entry  of  any  decree  in  the  account- 
ing proceeding,  ordering  the  payment  of  the  claim  of  the  peti- 
tioner, until  she  shall  have  established  it  before  a  competent  tri- 
bunal 

All  concur,  except  Martin,  J.,  absent 

Judgment  reversed. 

NoTB.— WHEN  SILENCE  WILL  RAISE  AN  ESTOPPEL. 

In  the  case  under  review,  the  charge  is  in  effect  made  that  through  the  stu- 
dious and  persistent  silence  of  the  administrator,  the  party  plaintiff  was  misled 
to  his  prejudice.  Now  it  is  undoubtedly  true  that  a  person's  silence,  when  it 
is  his  duty  to  speak,  amounts  to  a  false  concealment,  or,  more  specifically,  a 
false  representation.  As  phrased  by  the  New  Tork  Court  of  Appeals  in 
the  case  of  Smith  v.  Rathbun  (18  Hun,  47),  *'  He  who  c  in  prevent,  when  it  is 
his  duty  to  prevent,  and  does  not  prevent— assists/'  (See  same  case  on  appeal, 
75  N.  Y.  122.  See  also  Janeson  v.  Janeson,  66  111.  259;  Cady  v.  Owen,  84  Vt. 
598;  Studdard  v.  Lemond,  48  Ga.  100;  Griffin  v.  Nichols,  51  Mich.  575; 
Wheeler  v.  New  Brunswick,  115  U.  S.  29.)  But,  notwithstanding  thfe  univer- 
sality of  this  general  rule,  it  must  be  borne  in  mind  that  an  estoppel  is  not 
always  raised  by  the  mere  fact  of  a  man's  silence,  but  largely  depends  upon  the 
answers  we  receive  to  two  questions:  viz. :  (1)  Was  there  any  positive  duty  im- 
posed upon  him  to  speak  ?  (2)  Did  he  have  any  reasonable  opportunity  in  which 
to  speak  ?  (Viele  v.  Judson,  82  N.  Y.  82;  Bramble  v.  Kingsbury,  89  Ark.  131; 
Diffenbach  v.  Vogeler,  61  Md.  870.)  With  these  questions  answered  in  the 
affirmative  a  strong  foundation  has  been  laid  upon  which  to  build  the  doctrine 
of  estoppel.  It  is  frequently  the  case  that  the  doctrine  is  based  upon  some  form 
of  contract,  express  or  implied,  and  wherever  this  is  the  case,  this  simple  testis 
the  only  one  imposed,  viz.,  if  the  contract  relied  upon  can  only  be  established 
by  proving  the  untruth  and  fraudulent  purpose  of  the  party  making  the  injuri- 
ous assertion,  then,  and  in  that  event,  such  party  should  I  e  denied  the  right  of 
introducing  any  evidence  of  such  a  contract  because  he  is  estopped  from  so  do- 
ing. (Taylor  v.  Ely,  25  Conn.  259;  Dickerson  v.  Colgrove,  100  U.  S.  578; 
Baker  v.  riumphrey,  101  id.  494.)  There  is  another  principle  that  is  always  in 
the  ascendency,  viz.,  estoppels  may  be  applied  with  equal  rigor  botli  with  ref- 
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erence  to  actions  at  law  or  suits  in  equity.  (Hatch  v.  Kimball,  16  Me.  146; 
Mariner  v.  Railroad  Co..  26  Wis.  84;  Brown  v.  Bowen.  30  N.  Y.  619;  Cope- 
land  V.  Copeland,  28  Me.  525;  Stevens  ▼.  McNamara,  36  id.  176;  Bigelow  v. 
Foss,  59  id.  162;  McCune  v.  McMicliael,  29  Ga.  312;  Beaupland  v.  McKeen,  28 
Pa.  124;  Sliaw  v.  Beebe.  35  Vt.  205;  Brown  v.  Wheeler,  17  Conn.  345;  Barham 
V.  Turbeville,  1  Swan.  487.) 

An  estoppel  in  pais  is  sometimes  said  to  be  a  moral  question.  Certain  it  is, 
that  to  the  enforcement  of  an  estoppel  of  this  character,  such  as  will  prevent  a 
party  from  asserting  his  legal  rights  to  property,  tiiere  must  generally  be  some 
degree  of  turpitude  in  his  conduct  which  has  misled  others  to  their  iujury. 
Conduct  or  declarations,  founded  upon  igDorance  of  one*s  rights,  have  no  such 
ingredient  and  seldom  work  any  such  result.  There  are  cases,  it  is  tru(>,  where 
declarations  may  be  made  under  such  peculiar  circumstances  that  the  party 
will  be  estopped  from  denying  any  knowledge  of  his  rights;  but  these  are  ex- 
ceptional, and  do  not  affect  ttie  correctness  of  the  general  rule  as  stated.  (C:)m. 
V.  Moltz,  10  Pa.  531;  Copeland  v.  Copeland,  28  Me.  529;  Whittaker  v.  Wil- 
liams, 20  Conn.  104;  Delaplaine  v.  Hitchcock.  6  Hill.  16;  Brewer  v.  R.  R.  Co., 
6  Met.  479;  Boggs  v.  Merced  Min.  Co.,  14  Cal.  368;  Davis  v.  Davis.  26  id.  28.) 

"  What  I  induce  my  neighbor  to  regard  as  true  is  the  truth,  as  between  us, 
if  he  has  been  misled  by  my  asseveration,''  l)ecame  a  settled  rule  of  property 
at  a  very  early  pet  iod  in  courts  of  equity  The  same  principle  is  thus  stated 
by  Chancellor  Kent  in  Wendell  v.  Van  Rensselaer  (1  Johns.  Ch.  844)  • 
'*  There  is  no  principle  better  established,  nor  one  founded  on  more  solid  con* 
siderations  of  equity  and  public  utility,  than  that  which  declares  that  a  man 
who,  knowingly,  though  he  does  it  passively,  looks  on  and  suffers  another  to 
purchase  and  expend  money  on  land,  under  an  erroneous  opinion  of  title,  with- 
out making  known  his  own  claim,  shall  not  be  permitted  to  exercise  his  legal 
right  against  such  person.  It  would  be  an  act  of  fraud  and  injustice,  and  his 
conscience  is  bound  by  this  equitable  estoppel." 

Not  in  derogation  of  tlie  truth.— Mr.  Herman,  in  the  last  edition  (1886) 
of  his  admirable  treatise  on  Estoppel  and  Res  Ad  judicata,  says  :  "  The  law 
is  not  so  unjust  or  absurd  as  it  has  been  too  much  the  custom  to  represent.  Its 
foundation  is  laid  in  the  obligation  which  every  man  is  under  to  speak  and 
act  according  to  the  truth  of  the  case,  and  in  Che  policy  of  the  law  to  prevent 
the  great  mischiefs  resulting  from  uncertainty  and  want  of  confidence  in  the 
intercourse  of  men,  if  they  were  permitted  to  deny  that  which  they  have 
solemnly  and  deliberately  asserted  and  received  as  true  The  doctrine  of  esto|v 
pel  has  been  guarded  with  great  strictness,  not  because  the  party  enforcing  it 
wishes  to  exclude  the  truth,  but  it  is  to  be  supposed  that  that  is  true  which  the 
opposite  party  has  already  recited  ;  but  because  the  estoppel  may  exclude  the 
truth,  and  for  this  reason  estoppels  must  be  certain,  to  every  intent ;  for  no 
one  shall  be  denied  setting  up  the  truth,  unless  it  is  in  plain  and  clear  contra- 
diction to  his  former  allecrntions  and  acts."  (Turner  v.  Edwards,  2  Woods, 
485  ;  Kiern  v.  Ainsworth,  95  Pa.  310 ;  Bowman  v.  Taylor.  2  Ad.  &  El.  278 ; 
Lainson  v.  Tremere,  1  id.  792  ;  Pelletrean  v,  Jackson.  11  Wend.  117  ;  Jack- 
son  V.  Waldron,  13  id.  178;  Callow  v.  Jenkinson,  5  Eng.  L.  &  Eq.  533; 
Phillips  V.  Cooper,  50  Miss.  722  ;  Chaquette  v.  Ortet,  60  Cal.  594  ;  Van  Bib- 
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ber  V.  Belrne,  6  W.  Va.  168 ;  Carver  v.  Jackson.  29  U.  8.  4  Pet.  1,  7  L.  ed, 
761 1  aod  see  valuable  moDogrnphic  note  appended  to  the  case  last  cited  in  L.  C. 
P.  Co.*8  edition  of  the  U.  S.  Reports,  on  the  subject  of  estoppel  by  recital  in 
deed,  will  or  other  instrument. ) 

Sir  James  Stephen's  statHinent— *'  When  one  person  by  anything  which 
he  does  or  says,  or  abstains  from  doing  or  saying,  intern  ionally  causes  or  per- 
mits another  person  to  believe  a  thing  to  be  true,  and  to  act  upon  such  belief 
otherwise  than,  but  for  tliat  belief,  lie  would  have  acted,  neither  the  person 
first  mentioned  nor  his  representative  m  interest  is  allowed  in  any  suit  or  pro- 
ceediug  between  himself  and  such  persou  or  his  representative  in  interest,  to 
deny  the  truth  of  that  thing." 

*'  When  any  person  under  a  legal  duty  to  any  other  person,  to  conduct  him- 
self with  reasonable  caution  in  the  transaction  of  any  business  neglects  that 
duty,  and  when  the  person  to  whom  the  duty  is  owing  alters  his  position  for 
the  worst  because  he  is  misled  as  to  the  conduct  of  the  negligent  person  by  a 
fraud,  of  which  such  neglect  is  in  the  natural  course  of  things  the  proximate 
cause,  the  negligent  person  is  nat  permitted  to  deny  that  he  acted  in  the  man- 
ner  lo  which  the  other  person  was  led  by  such  fraud  to  believe  him  to  act." 
(Stephen.  Dig.  art.  102n.) 

A  celebrated  English  case  decided  over  fifty  years  ago  is  still  regarded  aa 
controlling  the  principles  that  underlie  this  entire  topic.  Lord  Dbnhan  de* 
livered  the  opinion  of  the  court. 

"But  the  rule  of  law  is  clear  that  where  one.  by  his  words  or  conduct,  will- 
fully causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time."    (Pickard  v.  Sears.  6  Ad.  &  El.  469.) 

This  is  a  leading  case  in  which  the  seemingly  ineradicable  conservatism  of 
tiie  English  courts  gave  way  before  the  genius  and  legal  acumen  of  a  dis- 
tinguished peer.  And  while  the  decision  has  been  subjected  to  much  captious 
criticism,  and  is  still  under  the  ban  of  judicial  suspicion,  it  has  been  accepted 
with  substantial  unanimity  by  the  courts  of  this  country,  at  least. 

The  doctrine  formulated  in  Pickard  v.  Sears  (6  Ad.  &  El.  469).  has  been 
received  with  great  cordiality  by  the  courts  throughout  the  American  states,  as 
the  following  somewhat  extended  review  of  the  authorities  will  disclose.  (Louks 
V.  Kinniston,  50  Vt.  116;  David  v.  Shepard,  40  Ala.  587;  Conover  v.  Porter.  14 
Ohio  St.  450;  Richardson  v.  Chickering.  41  N.  H.  880;  Cowles  v.  Bacon.  21 
Conn.  451;  Quirk  v.  Thomas,  6  Mich.  76;  Homer  v.  Qrosholz.  88  Md.  520; 
Love  V.  Wells,  25  Ind.  503;  Niantic  Bank  v.  Dennis,  87  111.  881;  Spurlock  v. 
Sproule.  72  Mo.  509;  Hostler  v.  Hays,  8  Cal.  802;  Martin  v.  Righter.  10  N.  J. 
Eq.  510;  Rice  v.  Barrett,  116  Mass.  812;  Arnold  v.  Cornman,50  Pa.  361;  Rags- 
dale  V.  Gohlke,  86  Tex.  286;  Brown  v.  Wright.  17  Ark.  9;  Miller  v.  Springer. 
70  Pa.  269;  Tappan  v.  Morseman,  18  Iowa,  499;  Bryan  v.  Walton.  14  Ga.  185; 
Hardy  v.  Chesapeake  Bank.  51  Md.  562;  Dyer  v.  Cady.  20  Conn.  56^;  Ford  v. 
Smith.  27  Wis.  261;  People  v.  Brown,  67  111.  435;  Cook  v.  Finkler.  9  Mich. 
181;  Wyman  v.  Perkins.  39  N.  H.  218;  Stone  v.  Britton.  22  Ala.  543;  Sharon 
V.  Minnock,  6  Nev.  877;  Malloney  v.  Horan.  49  N.  Y.  Ill;  Martin  v.  Zeller^ 
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bach,  88  Cal.  800;  Waddle  v.  Morrill.  26  Wis.  611;  Bowen  v.  Buck.  28  Vt 
808;  Leeper  y.  Hersman,  58  111.  218;  Parish  v.  Good.  40  Cal.  38;  Erie  R.  Co.  y 
Delaware,  L.  &  W.  R.  Co.  21  N.  J.  £q.  283;  Newman  y.  Uo<'k.  87  Mo.  207 
Cook  y.  Pinkler,  9  Mich.  131;  Roe  y.  Jerome.  18  Conn.  188;  Forsyth  y.  Day, 
46  Me.  176;  Hale  y.  Milwaukee  Dock  Co..  23  Wis.  276;  Burton  y.  Black.  32 
Ga.  53;  Matt  >ews  v.  Light.  82  Me.  805;  Taylor  y.  Zepp,  14  Mo.  482;  Mitchell 
y.  Reed.  9  Cal.  204;  Stevens  v.  Dennett,  61  N.  H.  824;  Garrison  y.  Garrison. 
29  N.  J.  L.  153;  Trowbridge  y.  Matthews.  28  Wis.  656;  Strong  y.  Ellsworth, 
26  Vt.  866;  Lathrop  y.  Knapp.  27  Wis.  215;  Timon  y.  Whitehead.  58  Tex.  290; 
Preston  y.  Mann,  25  Conn.  118;  Koon  v,  Snodgruss.  18  W.  Va.  820:  Gk)eing  y. 
Outhouse,  95  111.  346;  Moore  y.  Hill,  85  N.  C.  218;  Tiffany  y.  Anderson.  55 
Iowa.  405;  Vanneter  y.  Crossman,  42  Mich.  465;  Graves  y.  Blondell.  70  Me. 
19U;  Hefner  y.  Vandolah.  57  111.  520;  Eirkpatrick  y.  Brown,  59  Ga.  450;  Holmes 
y.  Steel.  28  N.  J.  Eq.  17a.) 

The  principle  is  an  important  one  in  the  administration  of  the  law.  It  not 
unfrequently  gives  triumph  to  right  and  justice  where  nothing  else  could  save 
them  from  defeat.  It  proceeds  upon  the  ground  that  he  who  has  been  silent 
as  to  his  alleged  rights  when  he  ought  in  good  faith  to  have  spoken,  shall  not 
be  heard  to  speak  when  he  ought  to  be  silent.    (Bk.  v.  Lee.  18  Pet.  107.) 

He  is  not  permitted  to  deny  a  state  of  things  which  by  his  culpable  silence  or 
misrepresentations  he  had  led  another  to  believe  existed,  and  who  has  acted 
accordingly  upon  that  belief.  The  doctrine  always  presupposes  error  on  one 
side  and  fauU  or  fraud  upon  the  other,  and  some  defect  of  which  it  would  be 
inequitable  for  the  party  against  whom  the  doctrine  is  asserted  to  take  advan- 
tage.    (Merch.  Bk.  v.  fcjt.  Bk.,  10  WuU.  604  [77  U.  S.  XIX.  1008].) 

Recent  adjodleations. — It  is  useless  to  invoke  the  doctrine  of  equitable 
estoppel  where  the  evidence  discloses  that  all  the  facts  constituting  the  tran- 
saction were  equally  well  known  to  both  parties.  (Steel  y.  St.  Louis  Smelt.  & 
Ref.  Co.,  106  U.  S.  447.  27  L.  ed.  226;  Brant  y.  Virginia  C.  &  I.  Co.,  93  U.  S. 
827,  23  L.  ed.  927;  Henshaw  v.  Bissell,  85  U.  8.  18  Wall.  271,  21  L.  ed.  840.) 

Nor  can  it  be  relied  upon  in  cases  where  both  facts  were  open  to  inspection » 
and  might  have  been  known  by  casual  reference  to  the  record.  (Mueller  v. 
Eaessmann.  84  Mo.  318.) 

A  party  who  relies  upon  estoppel  as  precluding  the  true  owner  from  assert^ 
ing  his  title  to  real  estate,  must  be  free  from  the  imputation  of  laches  in  acting 
upon  the  belief  of  ownership  by  one  who  has  no  right.  (Trenton  Bkg.  Co  v. 
Duncan,  86  N.  Y.  221.) 

A  person  who  is  not  advised  of  his  legal  rights,  and  is  ignorant  of  the  mate- 
rial facts  involved  in  the  case,  cannot  be  assailed  in  the  exercise  of  his  rights 
by  the  doctrine  of  estoppel.  (Winslow  y.  Cooper,  104  III.  235;  Pay  v.  Tower, 
58  Wis.  286;  Clinton  v.  Haddam.  50  Conn.  84;  Turner  v.  Ferguson.  58  Tex.  6.) 

To  constitute  the  element  of  estoppel,  the  person  sought  to  be  estopped, 
must  do  some  act  or  make  some  admission  with  the  intention  of  influencing 
the  conduct  of  another,  and  he  must  do  that  act  in  such  a  way  as  will  impart  a 
reasonable  belief  that  the  other  party  will  be  influenced  by  his  conduct,  and 
the  act  or  admission  must  be  inconsistent  with  the  claim  he  proposes  now  to 
make.    Furthermore,  the  other  party  must  have  acted  upon  the  strength  of 
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auch  admission  or  conduct.    (New  York  Rubber  Co.  v.  Rotbery,  9  Cent.  Rep. 
827,  107  N.  Y.  810;  Maguire  v.  Selden,  4  Cent.  Rep.  879,  108  N.  Y.  642.) 

And  the  Iowa  Supreme  Court  adopts  a  logical  sequence  to  the  proposition 
last  quoted,  by  holding  that  if  a  person's  cunduct  is  such  as  to  lead  to  the  belief 
that  he  intended  that  another  person  should  act  in  reliance  upon  it,  he  may  be 
estopped  whether  such  was  his  intention  or  not.  (Tiffany  v.  Anderson,  65 
Iowa,  405.) 

Evidence  that  a  party  making  a  certain  representation  acts  in  good  faith  la 
immaterial,  where  it  appears  that  his  ignorance  as  to  the  facts  in  his  statement 
was  the  result  of  gross  negligence  and  resulted  to  the  disadvantage  of  the  party 
misled.  (Mayor  v.  Erhardt.  88  111.  452;  see  also  Beebe  v.  Wilkinson,  80  Minn. 
548;  Pitcher  v.  Dove.  99  Ind.  175.) 

The  corner  stone  of  this  entire  doctrine  of  equitable  estoppel  is  that  one  who 
by  language  or  conduct  leads  another  to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or  injury  by  disappointing  the  ex- 
pectations upon  which  he  is  acting.  (Dickerson  v.  Colgrove,  100  U.  S.  578» 
25  L.  ed.  618.) 

Mr.  Justice  Swayne  in  the  case  last  quoted  says :  "  The  common  law  ia 
reason  detiling  by  the  light  of  experience  with  human  affairs.  One  of  its  mer- 
its is.  that  it  has  the  capacity  to  reach  the  ends  of  justice  by  the  shortest  paths» 
hence  an  estoppel  in  pais  in  regard  to  real  estate  may  be  created  by  a  letter  dis- 
avowing all  intentions  to  claim  the  same." 

Evidence  of  a  party's  passivity  in  looking  on  and  suffering  another  to  improve 
land  under  an  erroneous  impression  of  title  without  making  known  his  owi^ 
claim,  is  always  pertinent,  and  if  effective  as  a  means  of  proof,  will  prevent 
such  a  party  from  asserting  his  superior  title  against  such  a  purchaser.  (Kirk 
y.  Hamilton.  102  U.  S.  68.  26  L.  ed.  79.) 

In  the  case  last  cited  Mr.  Justice  Harlan  observes  :  "  While  this  doctrine 
originated  in  courts  in  equity,  it  has  been  applied  in  cases  arising  in  courts  of 
law." 

In  King  V.  Butterton  (6  T.  R.  554),  Mr.  Justice  Lawrence  says:  *'  I  remem- 
ber a  case  some  years  ago  in  which  Lord  Mansfield  would  not  suffer  a  man 
to  recover  even  in  ejectment  where  he  had  stood  by  and  seen  the  defendant 
build  on  his  land.*'  In  Doe  v.  Oliver  (2  Smith,  L.  Cas.  [7th  Am.  ed.]  784-740). 
with  note  by  Hare  and  Wallace,  the  authorities  are  carefully  examined.  It  ia 
there  said  that  there  has  been  an  increasing  disposition  to  apply  the  doctrine  of 
equitable  estoppel  in  courts  of  law. 

The  di)Ctrine  that  a  person  remaining  silent  when  he  ought  in  the  exercise  of 
good  faith  to  have  spoken,  will  not  be  allowed  to  speak  when  he  ought  in  the 
exercise  of  good  faith  to  remain  silent,  cannot  be  extended  to  a  person  who  ia 
innocently  ignorant  of  a  fact  upon  which  the  right  depends.  (Tone  ▼.  Colum- 
bus, 89  Ohio  St.  281.) 

The  owner  of  property  will  not  be  estopped  by  a  failure  to  disclose  his  title 
during  negotiations  of  third  persons  for  its  sale,  if  at  the  time  of  such  negotia- 
tions he  supposed  that  his  interests  in  the  properly  had  previously  been  sold« 
(Frederick  v.  Missouri  Riv.,  Ft.  S.  &  G.  R.  Co.,  82  Mo.  402.) 
Vol.  II-^ 
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Furlong  vs.  Carraher. 

[Supreme  Court  of  Iowa.  May  21,  1897;  71  N.  W.  Rep.  210.] 

Nonexpert  witnesess. 

1.  The  opinion  of  a  nonexpert  witness  on  a  question  involving  the  mental  ca- 

pacity to  make  a  will  should  be  based  upon  facts  and  circumstances  which 
already  appear  in  the  case;  and  it  will  constitute  reversible  error,  if  a  ma- 
terial question  is  allowed  to  be  put  to  such  a  witness,  which  fails  to  confine 
his  opinion  to  such  facts. 

2.  The  true  import  of  the  rule  is  that  the  jury  are  entitled  to  know  upon  what 

facts  the  witness  bases  the  opinion  given;  and  hence  the  question  must  be 
framed  in  such  a  way  as  to  call  fur  an  answer  or  opinion  that  is  formed 
from  a  knowledge  of  the  facts  previously  stated  in  the  evidence. 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Polk. 

Hon.  C.  P.  Holmes,  Presiding  Judge. 

K  W.  Dodson  and  A,  A.  McLaughlin^  for  appellant 

Nugent  Jc  Connelly^lox  appellee. 

Granger,  J. — Bridget  Lindsey  and  Mrs.  Mary  Wilson  were  wit- 
nesses for  the  contestant,  and  each  gave  evidence  of  having  known 
the  deceased, — the  former  all  her  life  (being  a  niece),  and  the  lat- 
ter since  1869  or  1870.  Each  testified  particularly  to  Mrs.  Carra- 
her having  been  at  her  house  in  September,  1893  ;  her  death  oc- 
curring in  February  after.  Each  testified  to  her  appearance  as  to 
health,  how  she  appeared  in  mind,  to  what  she  said  on  different 
matters,  to  her  changed  appearance  from  former  times,  and  to 
what  she  said  about  the  disposition  of  her  property,  tending  to 
show  that  she  could  not  do  as  she  would  like  to.  The  first  of 
the  following  questions  was  asked  of  Bridget  Lindsey,  and  the 
other  of  Mrs.  Wilson :  "  Q,  Now,  what  do  3'ou  say,  from  your 
knowledge  of  her  as  you  have  testified,  and  from  your  acquaint- 
ance with  her,  and  your  conversations, — what  do  you  say  as  to 
whether,  in  your  judgment,  she  was  sufficiently  strong  m  mind  to 
understand  the  value  of  her  property,  and  the  disposition  to  make 
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of  it  in  regard  to  the  children,  and  the  eflEect  of  the  disposition  of 
it  upon  her  children,  at  the  last  time  that  she  was  at  your  house?  " 
**  Q.  From  what  you  saw  of  Mra  Carraher  on  that  occasion,  in 
September,  189S,  and  from  heractionsandconduct,  state  whether, 
in  your  opinion,  she  was  possessed  of  mind — strength  of  mind — 
enough  to  understand  the  effects  of  a  will,  and  the  results  of  a 
will  upon  lier  property  and  upon  her  children, — the  making  and 
executing  of  a  will."  Answers  were  permitted  against  objections 
that  they  were  incompetent.  The  claim,  in  argument  is  that  the 
questions  permitted  the  witnesses  to  base  their  opinions  on  facta 
not  disclosed  by  the  evidence.  The  rule  as  first  stated  m  this 
state  is:  "  The  extent  to  which  any  of  the  authorities  have  carried 
the  rule,  even  in  the  ecclesiastic^il  courts  of  England,  is  that,  after 
the  witness  has  stated  the  facts  and  circumstances,  then  his  con- 
clusion or  opinion  derived  from  or  resting  upon  them  may  be 
given."  {Pelamourages  v.  Clark^  9  Iowa,  1.)  The  rule  as  tlius 
announced  seems  to  have  been  clearly  adhered  to  by  this  court 
It  is  a  rule  as  to  nonexpert  evidence,  forming  an  exception  to  the 
general  rule  of  evidence,  whereby  statements  of  conclusions  in  the 
nature  of  opinions  are  limited  to  those  who,  by  education  or  par- 
ticular experimental  knowledge,  are  deemed  especially  fitted  to 
form  such  opiniona  In  State  v.  Stickky  (41  Iowa,  282),  a  wit- 
ness, after  narrating  his  observations  of  the  person,  was  asked : 
"  Will  you  state  from  your  knowledge  before,  and  your  acquaint- 
ance with  her,  from  her  conversation  at  the  time  and  her  looks  at 
the  time,  whether,  in  your  judgment,  she  was  in  her  right  mind?" 
The  question  was  held  incompetent  because  it  permitted  an  opin- 
ion based  on  facts  not  detailed  to  the  jury.  See,  to  the  same  ef- 
fect, Ashcra/t  v.  De  Armond  (44  Iowa,  229).  A  case  more  clearly 
in  point  is  that  of  Parsons  v.  Parsons  (66  Iowa,  754,  21  N.  W. 
670,  and  24  id.  564).  The  question  was :  **  Now,  Mr.  Parsons, 
from  what  you  heard  Father  Parsons  say  to  the  other  members  of 
the  family,  and  from  what  you  observed  there  that  morning, 
what  do  you  think  as  to  the  condition  of  his  mind  that  morning?" 
It  is  said  in  the  opinion,  "  It  will  be  observed  that  the  question 
asked  was  not  confined  to  facts  to  which  the  witness  had  testified,'* 
and  the  question  was  held  improper.  The  rule  has  support  in 
Blake  V.  Bourke  (74  Iowa,  519,  38  N.  W.  392)  and   Denning  v. 
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Butcher  (91  Iowa,  425,  59  N.  W.  69>  It  is  further  said  in  the 
Parsom  Case^  **  The  witness  was  permitied  to  exercise  her  discre- 
tion as  to  wliat  facts  and  circumstances  she  should  take  into  con- 
sideration." It  seems  to  be  the  import  of  the  rule  tliat  the  jury 
shall  know  upon  what  facts  the  witness  ba.ses  the  opinion  given, 
and  hence  the  question  must  in  some  way  make  the  limitation,  as 
by  confining  the  answer  or  opinion  to  the  facts  as  stated  in  evi- 
dence. The  first  clause  of  the  question  to  Bridget  Lindsey  is  lim- 
ited, but  the  remainder  of  the  question  permits  facts  to  be  consid- 
ered other  than  those  testified  to.  The  question  to  Mrs.  Wilson 
is  without  any  limitation  to  the  facts  testified  to.  If  we  treat  it 
as  limiting  the  answer  to  the  occasion  in  September,  1893,  the  an- 
swer is  not  limited  to  the  actions,  conduct,  and  what  was  seen,  as 
detailed  in  the  evidence.  We  cannot  assume  that  the  evidence 
disclosed  all  the  conduct  and  all  that  was  seen.  We  think  the 
rule  of  evidence  was  violated  in  the  admission  of  nonexpert  evi- 
dence. The  other  question  argued  is  as  to  the  sufficiency  of  the 
evidence,  of  which  we  should  express  no  opinion,  in  view  of  a 
new  trial. 
Beversed. 


Home  Sav.  Bank  et  al,  vs.  Lillibridge. 

[Supreme  Court  of  Michigan,  June  7,  1897;  71  N.  W.  Rep.  688] 

Claims  against  decedent  estates — Practice — Collusion. 

1.  A  claim  that  certain  probate  proceedings  were  collusive  and  a  fraud  upon 
the  creditors  of  the  decedent,  is  not  sustained  by  a  statement  in  an  affidavit 
to  the  effect  that  the  party  making  it  '*  believes  that  a  claim  is  invalid,  and 
that  it  can  be  defeated,  and  that  it  should  be."  Such  a  statement  is 
nothing  more  than  the  conclusion  of  the  affiant. 

8.  A  statute  which  indicates  the  methods  that  shall  be  pursued  upon  an  appeal 
from  an  order  of  the  Probate  Court,  and  which,  inter  alia,  requires  notice 
to  be  served  upon  the  relators,  is  sufficiently  complied  with,  so  far  as  the 
question  of  notice  is  concerned,  if  it  appears  that  all  of  the  interested  par- 
ties, as  a  matter  of  fact,  had  notice  that  the  appeal  had  been  taken. 

Oeorge  W.  Radford  and  Jvlian  G.  Dickinson,  for  relatora 
Sidney  T  Miller,  for  respondent 
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Moore,  J. —March  10,  1897,  a  judgment  for  $9,260  was 
renJered  in  favor  of  Augustus  C.  Thompson,  as  executor  of  ihe 
estute  of  Matilda  C.  Thompson,  against  the  estate  of  J.  Quff  Jones, 
Soon  thereafter  the  relators  moved  to  set  aside  said  judgment,  for 
reasons  therein  slated.  ■  On  the  hearing  of  the  motion,  by  consent 
ot  cotinBel  and  the  court,  it  was  treated  as  a  motion  for  leave  to 
intervene  for  the  purpose  of  making  a  motion  to  set  nside  saiil 
judgment,  and  the  motion  was  denied.  The  relators  now  ask  ihut 
a  mandamus  issue  to  compel  the  circuit  judge  to  grant  saiil  m  o- 
lion.  The  record  shows  that  the  relatorsarecretlitorsof  the  estate 
of  J.  HuQ  Jones  in  a  lai^e  amount,  and  that  theestateisprobahlj 
insolvent;  that  Mrs.  Thompson,  in  her  lifetime,  presented  a  claim 
against  said  estate  to  the  commissioners  on  claims^  Before  the 
claim  was  acted  upon,  she  died,  and  Mr  Thompson  was  appointed 
her  executor.  Upon  the  bearing,  the  claim  was  disallowed  by  the 
commissioners.  October  22,  1896,  Mr  Thompson  appealed  from 
the  action  of  the  commisaioners  to  the  Circuit  Court  The  judge 
of  probate  directed  him  to  give  a  bond  to  the  executors,  and  lo 
give  them  notice  of  the  appeal,  wliich  he  did.  The  claim  of  Mrs. 
Thompson  wus  contested  hy  the  relators,  and  their  attorneys  had 
knowle<lge  that  the  appeal  had  been  taken,  though  no  notice  of 
appeal  had  been  served  upon  them ;  but  at  no  time  before  ranking 
this  motion  did  they  ask  to  be  allowed  to  intervene  or  to  take 
charge  of  the  litigation.  They  ask  now  to  be  allowed  to  do  so^ 
First,  because  they  were  never  notified  of  the  appeal,  or  of  the  trial 
of  said  cause;  second,  because  the  judgment  was  made  upon  a 
stipulation  made  by  the  attorneys  for  tiie  claimant  and  the  at- 
torneys for  the  estate,  without  notice  to  the  relators,  and  without 
giving  them  an  opportunity  to  contest  the  claim  ;  tiiird,  because 
the  bond  and  notice  were  nut  given  to  the  adverse  parties;  fourth, 
because  said  judgment,  appeal,  and  proceedings  were  collusive  and 
a  fraud  upon  the  creditors. 

As  to  the  first  of  these  reasons,  1  think  the  record  shows  clearly 
that,  while  the  probate  judge  did  not  require  notice  of  tlie  appi'ul 
to  be  served  upon  the  relators,  they,  in  fact,  had  notice  that  an  :ip 
pea]  had  been  taken. 

As  to  the  second  reason,  the  return  of  the  judge  shows  thnt  the 
judgment  was  not  based  u|ion  a  stipulation  of  counsel,  but  upi-n 
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proofs  taken  in  court ;  it  appenring  from  the  books  of  Mr.  Jones, 
as  shown  by  an  expci't  (agreed  upori  by  all  the  parties  in  interest 
as  a  proper  person  to  examine  the  books),  who  examined  them, 
that  Mr.  Jones  was  indebted  to  the  claimant  for  monev  that  had 
been  intrusted  to  him  to  invest  from  time  to  time,  which  amount, 
with  interest  added,  was  the  amount  for  which  judgment  was 
rendered. 

As  to  the  third  reason,  the  bond  and  notice  of  appeal  were  given 
as  directed  by  the  probate  judge.  (How.  Ann.  St  §§  5908,  5910.) 
They  were  given  to  the  proper  parties.  {Daniels  v.  Stevens^  60 
Mich.  219,  27  N.  W.  1.) 

As  to  the  claim  that  the  proceedings  were  collusive  and  a  fraud 
upon  the  creditors,  there  are  but  two  things  that  tend  in  the 
slightest  to  show  that  this  is  true.  Otie  of  these  is  that  the  claim 
of  Mrs.  Thompson  was  disallowed  before  the  commissioners,  and 
the  other  is  the  affidavit  of  Mr.  Pitts  that  **  he  believes  that  the  said 
claim  is  invalid,  and  that  it  can  be  defeated,  and  that  it  should 
be."  The  record  shows  that  Mr.  Post,  one  of  the  commissioners 
on  claims,  stated  that  the  reason  why  tiie  commissioners  rejected 
the  claim  was  because  it  was  not  made  to  appear  affirmatively  be- 
fore the  commissioners  that  Mrs.  Thompson  had  not  received  any 
of  the  money  that  was  shown  by  the  books  to  be  due  her.  This 
proof  was  supplied  before  Judge  Lillibridgb.  The  affidavit  of 
Mr.  Pitts  does  not  undertake  to  show  what  are  the  facts  in  relation 
to  the  dealings  between  Mrs.  Thompson  and  Mr.  Jones.  It  gives 
simply  the  conclusion  of  the  affiant,  and  could  not  be  treated  as  a 
basis  for  granting  a  new  trial  in  a  case  The  circuit  judge  returns 
that  there  was  nothing  in  the  showing  made  before  him  whi  h 
gave  him  any  reason  to  think  the  judgment  was  procured  by  col- 
lusion, or,  if  it  was  vacated  and  the  relators  were  allowed  to  inter- 
vene, that  any  different  result  would  be  reached  in  a  new  trial. 
From  a  careful  inspection  of  all  the  papers  filed,  we  think  he  was 
fully  justified  in  his  conclusion. 

The  application  for  mandamus  is  denied. 

Grant,  J.,  did  not  sit     The  other  justices  concurred 
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Bush  et  cU.  vs.  Delano  et  al. 

[Supreme  Court  of  Michigan,  Juue  7,  18BT;  71  N.  W.  Rep.  626.] 
CojfTKariNQ  PBOBATE — UnduE  INFLUENCE— On US  PROBANDI. 

1,  It  is  reversible  error  to  ch&rge  tliat  individual  iosbuicee  of  forgetfulness  bave 
DO  teudencj  to  prove  a  want  of  testauieutarj  capacity. 

a.  Testamentary  capacity  requires  that  a  testator  should  have  suSctcnt  mem- 
ory to  be  able  to  keep  in  mind  the  nature  and  extent  of  his  properly,  aui 
those  who  would  be  the  natural  objects  of  his  bounty.  And  if  the  evi- 
dence of  bis  forgetfulness  Is  such  as  to  convince  a  Jury  that  be  Iscktil  ihta 
degree  of  capacity,  it  is  enougli  to  defeat  the  will. 

8.  Where  the  trial  court  lustrucls  the  Jury  that  the  burden  of  proof  [s  od  cod- 
testants  to  show  tbat  a  will  was  obtained  by  undue  iufluence,  such  nn  in- 
struction will  coDHtitute  reversible  error,  if  i ,  uppeara  that  the  nil!  was 
drawn  by  a  legatee. 

4.  A  will  fM>  drawn  places  the  burden  of  proof  upon  those  propounding  tljc  will 
for  probate  to  show  that  the  teslator  was  free  from  undue  Influence. 

6.  Upon  tlie  issue  of  undue  influcjce  it  la  competent  lo  show,  by  the  declara- 
tioDB  of  the  testator  himself,  bis  iolentiou  to  make  certain  provision  for 
certain  relatives.  But  such  declarations  are  not  admissible  for  the  mere 
purppee  of  allowing  that  undue  influence  was  exerted. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Allegan. 

Hod.  Philip  Padgham,  Presiding  Judge. 

ML  J.  Anderson  and  Osbom,  MiUs  A  Master,  for  appellants. 

0.  Tomlinson  and  C  K  Wilkes,  for  appellee& 

MoNTOOltERT,  J. — Error  is  brought  to  review  proceedings  on 
the  trial  of  an  iaaue  over  the  probate  of  the  will  of  William  R 
Delana  The  jury  sustained  the  will,  and  contestants  bring  the  case 
here  on  error.  Deceased  was  a  bachelor,  eighty-two  years  of  nge, 
at  the  time  of  the  execution  of  the  will.  His  heirs  at  law  were 
his  brother  and  sister  and  the  children  of  deceased  brothers  and 
sisters.  William  and  John  Ddano  were  nephews,  sons  of  a 
brother  of  the  deceased.  The  contestants  gave  testimony  tending 
to  show  loss  of  memory,  and  tending,  as  it  was  claimed,  tn  show 
that  deceased  felt  himself  under  obligations  to  liis  nephew  William 
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Delano  more  particularly.  William  was  named  as  a  legatee  in  the 
will,  he  being  given  one  hundred  acres  of  land,  but  subject  to  the 
payment  o(  $15  an  acre  to  other  legatees.  John  was  ^iven  a  life 
estate  in  sixty  acres  of  land,  which  was  subject  to  the  same  charge 
of  $15  an  acre.  There  was  testimony  tending  to  show  that  William 
at  one  time  had  been  a  tenant  of  deceased,  and  that  the  deceased 
was  a  smoker,  and  that,  shortly  after  he  had  visited  the  barn  one 
night,  it  took  fire,  and  burned,  with  all  the  crops  belonging  to 
William,  from  which  he  suffered,  for  him,  a  very  severe  loss;  and 
testimony  was  offered  tending  to  show  that  deceased  had  assured 
the  wife  of  William  that  he  intended  to  make  up  this  loss  to 
WillianL  The  circumstances,  it  is  claimed,  indicated  that  the  fire 
was  occasioned  by  the  carelessness  of  deceased.  It  further  ap- 
peared that  the  will  was  drawn  by  the  brother  of  deceased,  Luther 
Delano,  one  of  the  proponents  here,  who  was  made  a  residuary 
legatee,  and  who  was  also  named  legatee  in  specific  bequests  of 
considerable  amount  The  will  was  contested  on  the  grounds  of 
mental  incompetency  and  undue  influence^  Both  questions  were 
fiubmitted  to  the  jury  by  the  trial  judge,  and  the  questions  which 
we  are  asked  to  review  relate  to  alleged  errors  in  the  rejection  of 
certain  offered  testimony,  in  the  admission  of  certain  testimony 
offered  on  behalf  of  proponents,  and  in  the  charge  of  the  court 
We  shall  discuss  only  such  questions  as  are  likely  to  arise  on  a 
new  trial. 

On  the  cross-examination  of  Lillian  Delano,  witness  for  the  con- 
testants, proponents'  counsel  asked  her  whether,  on  the  occasion  of 
the  contest  before  the  probate  judge,  certain  of  the  contestants  did 
not  say  that  they  were  going  to  withdraw  from  the  contest,  and 
leave  it  to  Luther  Dolano  to  say  whether  they  ought  not  to  have 
more  than  the  will  gave  them.  It  appears  that  these  parties  are 
still  contesting  the  will.  The  avowed  purpose  of  this  examina- 
tion was  to  show  the  interest  of  the  witness.  But  the  witness 
frankly  avowed  her  ill  feeling  towards  proponents  in  answer  to 
the  first  question  asked,  and  we  cannot  escape  the  conclusion  that 
the  line  of  inquiry  pressed  was  calculated  to  impress  the  jury  with 
the  view  that  the  contestants  thought  of  with<lrawing  their  contest 
because  of  a  want  of  confidence  in  their  cause.  For  this  purpose 
it  was  clearly  inadmissible,  and  we  think  it  should  not  have  been 
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admitted  as  affecting  the  interest  of  the  witneas.  But  there  was  .t 
purpose  for  which  it  afterwards  became  competent  testimony,  and, 
if  tills  were  the  only  question  in  the  case,  we  probably  should  not 
feel  justified  in  reversing  the  case  on  this  ground.  Reference  is 
made  to  it  in  view  of  a  new  trial.  The  purpose  for  which  it  was 
made  competent  was  this :  A  letter  written  by  Luther  Delano,  in 
which  the  decision  of  John  and  Wilham  to  withdraw  from  tlie 
contest  was  asserted,  was  placed  in  evidence  by  contesianta.  Tiiis 
made  it  competent  for  the  proponents  to  show  that  this  waB  not  a 
misstatemenL  We  think  it  was  also  competent  for  the  coniest- 
ants  to  show  the  extent  to  which  deceased  had  aided  or  had  fulled 
to  assist  his  nephews  and  niece&  It  was  a  circumstance  of  alight 
importance,  but  tlie  relations  of  deceased  to  bis  immediate  rela- 
tives were  all  competent  and  pertinent  facts.  We  think  none  of 
the  other  questions  relating  to  the  admission  of  testimony  ure 
likely  to  arise  on  a  new  trial. 

The  court  charged  the  jury,  in  response  to  proponents'  requests, 
as  follows :  "  Kow,  I  charge  you  that  tlie  fact  that  William  R, 
Delano  was  foi^tful,  if  it  is  a  fact,  and  he  knew  that  he  knew  he 
was  forgetful,  would  not  of  Itself  have  a  tendency  to  show  that  he 
was  of  unsound  mind,  or  that  he  lacked  mental  capacity  to  make 
a  valid  will.  It  is  necessary  for  the  jury  to  find  from  the  evidence 
in  the  case,  in  order  to  hold  this  will  invalid,  that  William  R. 
Delano,  at  the  time  of  making  tlie  will,  was  of  unsound  mind,  and 
the  fact  that  he  was  old  and  physically  infirm  or  forgetful  would 
not  of  itself  have  any  tendency  to  prove  that  he  was  of  unsound 
mind."  We  think  this  instruction  went  too  far.  It  may  be  cor- 
rect to  say  that  individiia!  instances  of  forgetfulness  do  not  show 
mental  incapacity ;  but  to  say  that  forgetfulness  has  no  tendency 
to  prove  want  of  capacity  la  to  hold  that  evidence  of  forgetfulness 
should  not  be  received  by  the  court  No  one  will  contend  but 
that  some  memory  is  necessary  to  enable  a  party  to  make  a  valid 
will.  He  must  have  Bufficient  memory  to  be  able  to  keep  in  mind 
the  nature  and  extent  of  his  property  and  those  who  would  be  the 
natural  objects  of  his  bounty,  and,  if  the  evidence  of  hia  forgetful- 
ness was  such  as  to  convince  the  jury  that  he  lacked  this  mental 
capacity,  it  was  enough  to  defeat  the  will. 

The  circuit  judge  chai^d  the  jury,  in  answer  to  the  request  of 
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contestants:  "You  are  instructed  that  while  the  evidence  that  the* 
will  in  question  was  drawn  by  Luther  Delano,  who  was  named  a» 
a  legatee  therein,  does  not  of  itself  invalidate  the  will,  it  calls  for 
satisfactory  explanation,  and  imposes  upon  those  who  present  the 
will  for  probate  the  burden  of  showing  to  your  satisfaction  that  it 
was  in  all  respects  fair  and  honest,  and  expressed  the  wish  and 
desire  and  will  of  William  R  Delano."  This  instruction  seema 
to  be  supported  by  the  weight  of  authority.  (  Yardky  v.  Cutlibert' 
8071,  108  Pa.  St  895,  1  Atl.  765 ;  Montague  v.  Allan's  Ex\  7& 
Va,  692 ;  Brown  v.  Bell,  58  Mich.  58,  24  N.  W.  824.)  It  is  con- 
tended  that  this  instruction  is  inconsistent  with  a  further  instruc- 
tion  which  the  judge  gave  on  his  own  motion,  that  "the  burden 
of  proof  is  upon  the  contestants  to  show  that  the  making  of  the 
will  was  obtained  by  undue  influence,  and,  in  order  to  defeat  tho 
probate  of  a  will  of  this  kind,  it  must  appear  to  your  satisfaction 
by  a  preponderance  of  the  evidence  that  undue  influence  was  em- 
ployed." That  this  instruction  was  correct  as  an  abstract  propo* 
sition  of  law  is  conceded,  but  it  is  claimed  tbat  it  is  not  applicable 
to  this  case.  It  clearly  was  not,  unless  it  can  be  paid  that  th& 
previous  instruction,  relating  specifically  to  the  relation  of  Luther 
R  Delano  to  the  making  of  the  will,  was  a  qualification  of  the 
general  instruction.  It  is,  at  least,  doubtful  whether  the  jury^ 
would  draw  this  inferenca 

But  in  the  same  connection  a  more  patent  error  was  committed, 
when  the  juiy  was  told  that  '*the  influence,  to  vitiate  the  will, 
must  amount  to  force  and  coercion,  destroying  his  free  agency, 
and  there  must  be  proof  that  the  will  was  obtained  by  this  ooer* 
cion,  and  it  must  be  shown  that  the  circumstances  of  its  execution 
are  inconsistent  with  any  hypothesis  but  that  of  undue  influence, 
which  cannot  be  presumed,  and  must  be  proved  in  connection, 
with  the  will,  and  not  with  other  things."  We  think  this  Instruc- 
tion, so  far  as  it  requires  that  proof  of  the  circumstances  of  the 
execution  of  the  will  shall  be  inconsistent  with  any  hypothesis 
but  that  of  undue  influence,  casts  a  burden  upon  the  contestant  in 
the  case,  which  the  law  does  not  impose  upon  him.  This  ques- 
tion was  before  the  Supreme  Court  of  Missouri,  and  distinctly 
ruled,  m  Oay  v.  Oilhlan  (92  Mo.  251,  6  S.  W.  7):  and  this  court 
has  often  held  that  any  rule  requiring  any  more  than  the  weight 
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of  evidence  18  erroneous.  {Ferria  v.  McQuem,  94  Mich.  S67,  54 
N.  W.  164;  Quinberg  v.  TSeuach,  103  Mich.  543,  61  K  W.  872.> 
But  it  is  saiil  tliat  llie  court  followed  the  language  adopted  in  the 
decision  in  Maynard  v.  Vinton  (69  Mich.  13ft,  26  N.  W.  401), 
and  quoted  in  Severance  v.  Severance  (90  Mich.  417,  52  N.  W. 
292).  Il  may  be  properly  said,  as  contended  by  contestanla' 
counsel,  that  the  fact  that  the  language  quoted  was  employed  in 
the  decision  of  a  case  does  not  necessarily  show  that  it  was  proper 
for  the  trial  court  to  use  the  language  in  an  instruction  to  a  jury. 
But  I  go  further,  and  say  that  in  Maynard  v.  Vinton  the  language 
of  the  court  stated  an  incorrect  rule.  It  is  not  the  rule  tliat  proof 
in  a  will  case,  in  order  to  defeat  the  will,  where  the  burden  resta 
upon  the  contestants,  need  be  of  any  greater  force  than  to  amount 
to  a  preponderance  of  the  evidence.  It  need  not  exclude  all  other 
possible  hypotheses  tlian  that  undue  influence  is  exerted.  While 
the  language  employed  in  the  case  cited  very  naturally  led  the 
ciicuit  judge  to  give  this  instruction,  we  are  constrained  to  bold 
that  It  was  error. 

Some  criticism  is  made  on  the  instruction  given  by  the  trial 
judge  relating  to  evidence  which  was  offered,  t«;nding  to  show  a 
declaration  by  the  deceased  of  an  intention  to  make  certain  pro- 
.vision  for  hiB  nephews  John  and  Wilham  Delana  It  may  suffice 
to  say  that  these  declarations  were  not  admissible  for  the  purpose 
of  allowing  the  fact  that  undue  influence  was  exerte<l.  In  so  far 
as  the  state  of  mind  of  the  testator  was  material  in  the  inquiry  as 
to  whether  undue  influence  was  exerted,  the  declarations  of  de- 
ceased, showing  his  state  of  mind,  were  admissible  upon  tbat  issue 
as  well  as  upon  the  issue  of  mental  capacity.  (See  Beaubten  v. 
(Xcotte,  12  Mich.  459 ;  Ilainea  v.  Hayden,  95  id.  340,  54  N.  W. 
911 ;  27  Am.  k  Eng.  Enc.  Law,  506 ;  Earring  v.  AUen,  25  MicTi. 
608.) 

For  the  errors  pointed  out,  the  judgment  will  be  reversed,  and 
a  new  tnal  ordered. 

The  other  justices  concurred. 
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Lane  et  ah  vs.  Eaton,  et  cU. 

[Supreme  Court  of  Minnesota,  June  29,  1897;  71  N.  W.  Rep.  1081.] 

Charities— Bequest  to  unincorporated  voluntary  asso- 
ciation— Perpetuities  —Absolute  gift. 

1.  The  testator  devised  a  certain  part  of  his  property  (consisting  mostly  of  rea 
estate)  to  certain  named  trustees  in  trust  to  be  disposed  of  for  the  use  of 
the  branch  of  the  Salvation  Array  located  in  St.  Paul,  Minn.,  said  proceeds 
"to  be  permanently  invested  in  the  purchase  of  a  lot,  and  the  erection  thereon 
of  a  place  of  worship  where  said  Salvation  Army  may  hold  meetings,"  and,  if 
said  branch  "sliould  become  legally  organized  so  it  may  take,  and  hold  the 
title  to  property/'  the  trustees  were  directed  to  transfer  to  it  all  the  prop- 
erty, or  the  proceeds  thereof.  The  Salvation  Army  is  an  unincorporated  re* 
ligious  society  having  its  headquarters  in  England,  and.  while  its  officers 
have  military  titles,  their  duties  correspond  to  those  of  the  bishops,  elders, 
and  pastors  of  other  churches.  Said  St.  Paul  branch  was  then  in  exist- 
ence. HM,  under  the  provisions  of  chapter  48  Qen.  St.  1894,  the  beoefl- 
ciary  of  the  trust  must  be  certain,  or  capable  of  being  rendered  certain, 
and  no  such  unincorporated  voluntary  association,  or  branch  thereof,  whose 
membeiship  is  fluctuating  and  uncertain,  can  be  such  beneficiary.  But 
held,  under  the  provisions  of  title  4.  ch.  84,  such  branch  may  incorporate, 
and,  if  it  does  so  within  a  reasonable  time,  the  devise  will,  under  the  pro- 
visions of  sections  3027  and  8048,  vest  in  such  corporation.  Held,  further 
section  3040  has  abrogated  the  rule  against  perpetuities  and  the  rule  which 
prohibits  restraint  of  alienation,  so  far  as  such  rules  apply  to  such  a  meet- 
ing house.  Whether  or  not  the  policy  of  the  Salvation  Army  is  such  that 
it  will  permit  the  St.  Paul  branch  to  Incorporate  as  a  separate  entity  is  not 
for  the  courts  to  determine. 

8.  The  will  further  provides:  "The  rest,  residue  and  remainder  ♦  ♦  ♦  i 
give  and  bequeath  to  the  Central  Park  Methodist  Episcopal  Church  of  St. 
Paul,  Minn.,  absolutely,  to  be  used  by  said  church  in  aiding  the  cause  of 
home  and  foreign  missions  equally."  The  church  was  incorporated;  and 
was  authorized  by  statute  to  acquire  property  by  gift  for  mission  purposes, 
'  and  to  accept  any  gift  in  trust  for  the  purposes  for  which  given.  Held,  the 
devise  is  an  absolute  gift  to  the  church,  and  not  a  devise  in  trust,  and  is 
valid. 

Buck,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Cross  appeals  from  District  Court,  Ramsey  county, 

Charles  E.  Otis,  Judge. 

II.  J.  &  A,  E,  Horn^  for  plain tiflEs. 
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Wm.  S,  Mclntyre,  for  defendant,  Salvation  Army. 

Qeo.  K  Budd,  for  defendant,  Ceatrat  Park  M.  K  Ohnrch. 

Ambrose  l^ke,  F.  O.  R  Woodruff  and  Ckas.  W.  Famham,  for 
defendant  Eaton  and  others. 

Canty,  J, — This  action  was  brought  by  the  execators  for  tlie 
construction  of  the  will  of  George  Eutoo,  deceased. 

1.  The  will  contains  the  following  provision:  "I  give,  devise, 
and  bequeath  one  other  equal  share  or  third  part,  to  be  first  se- 
lected an<l  set  apart  by  my  executors  or  the  survivor  of  tiiem,  to 
John  W.  Lane  and  John  C.  Quinby,  or  the  survivor  of  them,  in 
truitt,  to  keep  the  same  carefully  invested,  and  to  receive  the  rents, 
profits,  and  income  thereof,  and  to  pay  and  apply  the  same,  together 
with  the  principal  sum,  or  third  part,  to  and  for  the  ui^e  of  the  branch 
of  the  ^Ivation  Arm;,  so  called,  located  in  the  said  city  of  St. 
Paul ;  said  principal  and  interest  accruing  thereon  to  be  perma- 
nently invested  in  the  paroliase  of  a  lot  and  the  erection  thereon  of 
a  place  of  worship  where  said  Salvation  Army  may  hold  its  meet- 
ings; said  share  or  third  part  and  the  interest  thereon  never  to  be 
used  or  invested  outside  of  said  city,  but  is  given  solely  for  the 
purpose  heretofore  mentioned.  If  said  branch  of  the  Salvation 
Army  in  said  city  is  or  should  become  legally  organized  su  it  may 
take  and  hold  the  title  to  property,  then  I  direct  the  said  trustees, 
or  the  survivor  of  them,  to  transfer  said  third  part  or  share,  and 
all  the  rents,  income,  and  profit  of  the  same,  together  wuh  any 
nther  property  which  may  come  to  them  under  any  of  the  pravi- 
eions  of  this  will,  to  said  organization  as  soon  after  the  settlement 
of  my  estate  as  practicable."  On  the  trial  it  appeared  from  the 
evidence  that  the  Salvation  Army  is  an  unincorporated  religious 
society  having  its  headquarters  in  London,  England.  The  olHcera 
of  the  organization  have  military  titles.  The  head  officer  in  Eng- 
land ia  called  "  general  ";  the  subordinate  officer  who  ia  head  of 
the  organization  in  the  United  States  is  called  "communder"; 
a  "major"  has  charge  of  a  division  of  the  country,  yiul  a 
"captain  "of  a  local  poet  or  "  barracks."  While  these  officers 
have  military  titles,  they  perform  duties  similar  to  those  of  tlie  ofH- 
cers  in  other  religious  denominations.    Thus  a  commander  corre- 


7iO  PROBA.TE  REPORTS  ANNOTATED. 

sponds  to  a  bishop,  a  major  to  a  presiding  elder,  and  a  captain  to  a 
minister  or  pastor.     The  barracks  is  the  chutxsh.     The  property 
of  the  society  in  a  country  is  held  in  the  name  of  the  commander 
in  that  country,  and  he  is  appointed  by  the  general  in  England. 
The  government  of  the  society  seems  to  be  very  much  centralized, 
but  not  more  so,  perhaps,  than  in  the  case  of  some  other  i-eligioua 
societies  or  sects.     The  court  below  held  this  devise  void.   Nearly 
all  of  the  testator's  property  consisted  of  land,  and  as,  by  the  terms 
of  the  will,  the  part  of  this  land  so  devised  was  to  be  sold,  and  the 
proceeds  re-invested  in  other  land,  the  bequest,  notwithstanding 
this  double  conversion,  continued  to  be  real  estata     (3  Pom.  Eq. 
Jur  §  1178.)    Then  the  bequest  is  void,  unless  valid  as  a  bequest 
of  real  estate.     Section  4274,  ch.  48,  Gen.  St  1894,  provides  that 
uses  and  trusts  are  abolished,  except  as  authorized  by  that  chapter. 
It  is  well  settled  in  the  states  from  which  we  derived  this  statute 
that  it  has  abolished  the  great  body  of  the  English  law  of  chari- 
table  uses  and  trusts  and  the  doctrine  of  cy-pres  as  administered 
in  England.     (See  2  Pom.  Eq.  Jur.  §§  1018-1029.)    Under  this 
statute  the  beneficiary  of  the  trust  must  be  certain  or  capable  of 
being  rendered  certain.     Therefore  no  unincorporated,  voluntary 
association,  whose  membership  is  fluctuating  and  uncertain,  can 
be  the  cestui  que  trust     {Downing  v.  Marshall^  23  N.  Y.  268; 
Methodisi  Church  v.  Clarh,  41  Mich.  780,  3  N.  W.  207 ;  Ruth  v. 
Obeibrunner^  40  Wia  288.      See,  also,  2  Pom.  Eq.  Jar.  §  1029, 
and  cases  cited  in  Holland  v.  Alcock,  108  N.  Y.  112,  16  N.  E. 
805.      See,  also,  Association  v.  Scholhr,  10  Minn.  881  [Gil.  260].) 
But  there  is  another  statute  which  is  in  pari  materia  with  chapter 
48,  and  which  must  be  construed  with  it  in  disposing  of  the  ques- 
tion here  presented.     Title  4,  ch.  84,  Gen.  St  1894,  provides  for 
organizing  unincorporated  churches  into  corporations.      Section 
8022   of   this  title  provides :     '*  It  shall  be  lawful  for  all  persons 
of  full  age,  belonging  to  any  church,  congregation  or  religious 
society   not  already  incorporated,   to  assemble  at  the  church  or 
meeting  house,  or  other  place  where  they  statedly  attend  for  divine 
worship,  and,  by  a  plurality  vote,  elect  any  number  of  discreet 
persons  of  their  church,  congregation  or  society,  not  less  than  three 
nor  more  than  nine  in  number,  as  trustees  to  take  charge  of  the 
estate  and  property  belonging  thereto,  and  transact  all  affairs  relative 
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to  the  temporal itiee  thereof,"  The  next  fourBectiona  provide  tlie 
manner  of  giving  notice  of  the  time  and  place  of  election,  the  man- 
ner of  conducting  the  election,  and  the  manner  of  executing  and 
recording  the  certificate  of  election,  which,  when  executed  and  re- 
corded, shall  incorporate  the  congregation  or  society.  Section  8027 
then  provides:  "Such  trustees  may  have  a  common  seal,  and 
alter  the  same  at  pleasure  ;  they  may  take  into  their  possession  and 
custody  all  the  temporalities  of  bucIi  church,  congregation  or 
society,  whether  the  same  consists  of  rent  or  peisonai  estate, 
and  have  been  given,  granted  or  devised  directly  or  indi- 
rectly to  such  church,  congregation  or  society,  or  to  any  other 
person  for  their  use."  Section  3048  further  provides:  "When- 
ever any  cbutoh  or  religious  society  now  o^^anized,  or  which 
may  hereafter  be  organized,  as  a  church  or  congregation,  but 
Dot  incorporated  in  pursuance  of  law,  shall  comply  with  the 
provisions  of  this  title,  and  tliereby  become  a  body  corporate,  all 
the  eatate,  real  and  pergonal,  which  hits  been  lawfully  conveyed 
to  the  said  church  or  religious  society,  or  to  the  trustees  or  vestry 
thereof  in  trust  for  the  use  of  such  church  or  society,  whether  by 
devise,  gift,  grant,  purchase  or  otherwise,  and  not  lawfully  dis- 
posed of,  shall  thereupon  vest  in  said  corporation  as  fully  and 
amply  as  if  the  said  church  had  been  l^idly  incorporated  from 
the  date  of  its  religious  oi^anization  ;  provided  that  the  name  or 
title  publicly  asstimed  or  borne  by  such  church  or  society  from 
the  date  of  its  organization  as  such,  and  none  other,  shall  be  the 
title  by  which  it  shall  forever  be  known  in  law  and  as  a  body 
politic  and  corporate."  If  the  St.  Paul  branch  of  the  Salvation 
Army  sees  fit  to  and  does  incorporate  within  a  reasonable  time, 
why  will  these  sections  not  apply  so  as  to  vest  the  devise  afore 
said  in  the  corporation?  We  see  no  reason  why.  It  was  so  held 
under  a  statute  similar  in  its  provisions  to  section  8027  aforesaid. 
<See  Reformed  Church  v.  Veeder,  4  Wend.  494,  and  Methodist 
Church  V,  dark,  aupra.)  We  are  of  the  opinion  that  the  device 
is  void  only  on  condition  that  the  said  branch  of  the  Salvation 
Army  fails  to  incorporate  within  a  reasonable  time,  which,  how- 
ever, will  not  extend  beyond  the  time  of  the  hearing  of  the  appli- 
cation for  the  decree  of  distribution.  It  therefore  follows  that  tlie 
court  below  erred  in  declaring  the  devise  absolutely  void.     Iti  nr- 
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riving  at  this  resalt,  we  have  not  overlooked  section  8040,  which 
reads  as  follows :  ^^  All  lands,  tenemcDts  and  hereditaments,  law- 
fully conveyed  by  devise,  grant,  purchase  or  otherwise,  to  any 
persons  as  trustees,  in  trust  for  the  use  of  any  religious  society  or- 
ganized, or  which  may  hereafter  be  organized  within   this  state, 
either  for  a  meeting-house,  burying  ground,  or  for  the  residence 
of  a  preacher,  shall  descend  with  the  improvements  in  perpetual 
succession  to,  and  shall  be  held  by,  such  trustees  in  trust  for  such 
society."    We  agree  with  the  learned  judge  of  the  court  below 
that  the  trustees  here  referred  to  are  the  trustees  of  the  church 
itself,  and  not  other  persons  selected  by  the  testator  as  trustees  of 
the  property  devised  or  bequeathed  by  him.     We  are  also  of  the 
opinion  that  one  of  the  purposes  of  this  section  was  to  abrogate 
the  rule  against  perpetuities  and  the  rule  which  prohibits  restraint 
of  alienation,  so  far  as  these  rules  might  apply  to  property  con- 
veyed, devised,  or  bequeathed  for  any  of  the  three   purposes 
therein  specified,  to  wit,  *'  for  a  meeting  house,  burying  ground, 
or  for  the  residence  of  a  preacher,"  and  that  when  so  vested  in  the 
corporation  for  any  of  these  purposes  the  property  may  be  held 
in  ^^  perpetual  succession."     This  obviates  the  ground  on  which 
the  grant  was  held  void  in  Methodist  Church  v.  Clark  (supra),  and 
is  a  sufficient  answer  to  the  claim  of  the  defendant  heirs  that  the 
devise  is  void  because  it  contravenes  the  rule  against  perpetuities. 
Neither  is  the  result  at  which  we  have  arrived  in  conflict  with  LiUle 
V.  WUl/ard  (81  Minn.  178,  17  N.  W.  282).  In  that  case  the  convey- 
ance was  to  certain  named  persons,  "  trustees  of  M.  R  Church  of 
the  county  of  Olmsted  and  state  of  Minnesota,     *    *    *    in  trust 
that  said  premises  shall  be  kept,  maintained,  and  disposed  of  as  a 
place  of  divine  worship  for  the  use  of  the  ministry  and  member- 
ship of  the  Methodist  Episcopal  Church  in  the  United  States  of 
America."     The  conveyance  was  not  to  or  for  the  benefit  of  any 
particular  congregation  or  religious  society,  or  any  local  subdivi- 
sion of  any  religious  society  which  could  incorporate  under  the 
laws  of  this  state,  but  was  in  trust  for  the  use  of  the  whole  mem- 
bership of  a  certain  denomination  in  the  United  States.  Whether 
or  not  the  policy  of  the  Salvation  Army  is  such  that  it  will 
permit  the  St  Paul  branch  to  incorporate  as  a  separate  entity, 
and  thereby  receive  this  bequest,  is  a  matter  which  neither  the 
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court  nor  any  one  else  but  the  Salvation  Army  itself  can  deter- 
mina  Under  the  statute  the  opportunity  must  be  given  to  it  to 
do  so  if  it  sees  fit 

2.  After  making  various  other  bequests,  the  will  provides: 
"All  the  rest,  residue,  and  remainder  *  «  *  I  give,  devise, 
and  bequeath  to  the  Central  Park  Methodist  Episcopal  Church  of 
St  Paul,  Minnesota,  absolutely,  to  be  used  by  said  church  or  its 
trustees  in  aiding  the  cause  of  home  and  foreign  missions, 
equally."  The  church  is  duly  incorporated.  The  court  below 
held  this  devise  valid.  If  this  devise  is  an  absolute  gift  to  the 
church  it  is  valid,  but  if  it  is  a  devise  in  trust  it  is  not  valid,  as 
there  is  no  ascertained  beneficiary.  We  are  of  the  opinion  that  it 
is  an  absolute  gift  to  the  church.  Sections  2,  8,  ch.  878,  Sp 
Laws  1887,  provide  as  to  this  church  as  follows: 

^*  Sec.  2.  That  the  trustees  of  the  society  as  aforesaid  in  addi- 
tion to  the  authority  and  power  already  granted  by  the  rules  and 
regulations  of  said  church  and  the  statutes,  are  hereby  further  au- 
thorized to  acquire  by  gift  or  purchase  any  real  property  in  the 
city  of  St  Paul,  necessary  for  mission  purposes,  and  to  sell  the 
same  when  in  their  opinion  it  is  for  the  best  interest  of  said 
church. 

"  Sec.  8.  That  the  said  trustees  aforesaid  are  further  authorized 
to  accept  any  gift,  conveyance  of  real  (estate)  or  other  property, 
and  to  hold  the  same  in  trust  for  the  purposes  for  which  given, 
and  to  sell  or  convey  the  same  from  time  to  time,  and  to  invest 
and  dispose  of  the  proceeds  in  accordance  with  the  power  and  au- 
thority of  the  gift  or  trust** 

A  part  of  the  general  purposes  for  which  this  church  is  organ- 
ized is  missionary  work,  and  funds  given  to  it  to  be  used  in  that 
work  are  not  given  in  trust  in  the  technical  sense  of  that  word. 
Thus,  in  Atwater  v.  RusseU  (49  Minn.  57,  82,  51  N.  W.  629,  and 
52  id.  26),  lands  were  conveyed  with  directions  that  the  proceeds 
be  used  by  a  certain  incorporated  hospital  '4or  the  support  of 
charity  patients  in  the  same."  This  kind  of  charity  work  was  a 
part  of  the  purposes  for  which  the  hospital  was  incorporated,  and 
the  gift  was  held  to  be  absolute,  and  not  in  trust  (See,  also, 
Bird  V.  MerJd^,  144  N.  Y.  544,  89  N.  R  645  ;  Society  v.  Oatther, 
62  Fed.  422.) 
Vol.  11-90 
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This  dispoees  of  the  case.  The  order  denying  defendant's  mo- 
tion for  a  new  trial  is  affirmed,  the  order  denying  plaintiff's  mo- 
tion for  a  new  trial  is  reversed,  and  the  case  is  remanded  to  the 
court  below,  with  directions  to  change  its  conclusions  of  law  and 
order  for  judgment  so  that  the  same  shall  be  in  conformity  with 
this  opinion. 


Jackson  vs.  Leech's  Estate. 

[Supreme  Court  of  Michigan,  June  28, 1897;  71  N.  W.  Rep.  846.] 

Accounting  of  exiscutors — Fees  of  counsel — Charges, 

1.  In  Michigan,  the  statutory  law  provides  that  "  the  executor  or  administra* 

tor  shall  be  allowed  all  necessary  expenses  in  the  care,  management  and 
settlement  of  the  estate;  and  for  his  services  such  fees  as  the  law  provides 
together  with  all  extra  expenses."    (How.  Ann.  St.  sec.  5958.) 

2.  This  statute  should  be  so  construed  that  the  executor  or  administrator  may 

safely  procure  the  aid  of  legal  advisers,  and  thus  bind  the  estate  for  the 
payment  of  what  may  be  found  reasonable. 

Appeal  from  an  order  of  -the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Wayne. 

Hon.  William  H.  Simpson,  Presiding  Judga 

7^07710^  &  Jerome^  for  appellant 

Rowland  M,  Connor  (John  D,  Conely  and  C  K.  Latham^  of 
counsel),  for  appellee. 

Long,  C.  J. — It  is  said  by  my  brother  Hooker  that  as  the 
counsel  fees  had  not  been  paid,  the  court  should  not  have  allowed 
that  item.  I  cannot  agree  with  that  contention.  How.  Ann.  St 
(§5958),  provides:  " The  executor  or  administrator  shall  be  al- 
lowed all  necessary  expenses  in  the  care,  management  and  settle- 
ment of  the  estate ;  and  for  his  services,  such  fees  as  the  law  pro- 
vides, together  with  all  extra  expenses,'*  etc.  The  charge  for  an 
attorney  or  counsel  must  of  course,  be  for  necessary  services 
actually  rendered,  and  the  liability  therefor  incurred   by  the  ex- 
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ecntor.  There  is  no  question  raised  bat  that  the  services  of  the 
attorney  here  were  rendered  to  ihe  estate,  and  were  necessary  in 
the  settlement  thereof,  and  that  the  charge  ia  reasonable.  The 
only  ground  upon  which  this  item  of  account  iseliminated  by  my 
brother  Hooker  is  that  tlie  executor  had  not  in  fact  paid  it  I  am 
aware  that  in  some  jurisdictions  this  ia  held  to  be  necessary  under 
the  provisions  of  the  stutute,  but  our  statute  cannot  be  given  that 
construction.  Such  a  one  would,  in  many  instances,  work  great 
hardship  and  loss  to  estates.  Suppose  the  assets  of  tlie  estate 
were  not  immediately  available,  and  it  was  threatened  with  litiga* 
tion ;  must  the  executor  advance  the  money  from  his  own  funds  ? 
1  think  not.  The  statute  should  be  so  construed  that  the  executor 
or  administrator  may  safely  procure  the  aid  of  l^al  advisers,  and 
thus  bind  the  estate  for  the  payment  of  what  may  be  found  rea- 
Bonabk  In  Hohe  v.  Hoke  {12  W.  Va.  491).  the  claim  was  that 
the  court  erred  in  allowing  fees  to  counsel  of  appellant  as  execu- 
tors, and  it  was  held  that  it  was  proper  and  prudent  for  the  ex- 
ecutor to  employ  counsel,  and  that  it  was  to  the  interest  of  the 
estate  that  ho  should  do  so,  and  the  allowance  waa  affirmed..  The 
case  should  not  be  reversed  upon  this  ground.  The  judgment 
should  be  affirmed. 

MoKTaoHBBT  and  Moore,  JJ.,  concurred  with  Longi,  0.  J. 
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ACCOUNTING. 

1.  Where  executors  acting  in  entire  good  faith,  and  under  the  advice  of 

counsel,  have  ignorantly  but  innocently  made  an  error  in  settling  their 
accounts  by  inserting  an  it^m  of  three  thousand  which  did  not  belong 
there,  and  where  it  further  appears  that  the  money  represented  by  this 
item  was  not  in  fact  received  by.  the  executors,  but  remained  in  the  hands 
of  a  testamentary  trustee,  an  Appellate  Court  will  not,  years  after  the 
account  has  been  filed  and  confirmed,  disturb  the  settlement  so  made, 
particularly  when  it  appears  that  one  of  the  executors  has  died  since  the 
accounting.    In  re  Casael's  BHate,  859 

2.  A  Probate  Court  possesses  a  similar  Jurisdiction  and  may  adopt  the  same 

mode  of  procedure  that  is  pursued  in  the  adjustment  of  the  accounts  of 
guardians;  and  executors,  administrators  and  guardians  are  alike  trustees 
and  responsible  as  such,  and  the  rules  and  principles  of  equity  must,  to 
to  a  certain  extent,  prevail  in  the  adjudication  of  their  accounts.  Bliu 
et  (U  v.  Seaman  et  al.,  45 

8.  All  executors  and  administrators  must  exhibit  accounts  of  their  adminis 
tration  each  year  they  are  in  office,  and  no  final  settlement  shall  be  made 
and  approved  by  the  court,  unless  the  heirs  of  the  decedent  have  been 
duly  notified  that  a  final  settlement  is  pending.    Id. 
4.  A  partial  or  annual  account  of  an  executor  or  administrator  is  usually  an 
exparty  proceeding,  and  only  prima  facie  correct;  and,  although  not 
excepted  to.  nor  appealed  from,  is  open  to  subsequent  correction  or 
challenge.     Jd. 
6.  The  survivors  of  a  copartnership  dissolved  by  death  must  proceed  with  an 
accounting  and  settlement  of  the  affairs  of  tlie  partnership;  and  until 
this  settlement  is  effected,a  partner  who  is  in  arrears  to  the  firm  of  whicli 
he  was  a  member  is  to  be  treated  as  a  debtor  of  the  firm,  and  not  merely 
the  copartner  who  was  paid  the  partnership  debts.    Blakely  v.  Smock  et 
al.,  1 

See  Ancillary  Administration,  1;   Executors  and  Adminis- 
trators, 1-9. 
ADMINISTRATION. 

See  Editorial  Note,  "Administratioii  on  the  Estate  of  Living 
Persons."  449 

ADMINISTRATORS. 

See  Executobb  and  Administrators. 
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ADMINISTRATOR'S  SALE. 

See  Sale,  8,  4,  8. 
ADEMPTION. 

See  Lbqacies,  1. 
AGREEMENT. 

See  Contract,  1,  2,  8. 

See  Editorial  Note,  "Agrreementg  to  Make  a  Will,"  577 

ADVANCEMENTS. 

1.  A  voluntary  conveyance  from  parent  to  child  is  presumed  to  be  an  ad- 
vancement, and  the  burden  of  showing  that  it  is  not  is  upon  the  person 
who  claims  that  it  was  not  so  intended.  Finch  et  al,  v.  Garrett  et  oZ.,  468 

8.  Property  given  by  an  intestate  by  way  of  advancement  to  an  heir  is  con- 
sidered as  part  of  the  estate  so  far  as  regards  questions  of  distribution. 
The  rights  of  heirs  are  determined  and  computed  from  the  death  of  the 
ancestor.    Id. 

8.  While  it  will  be  presumed,  in  the  absence  of  explanatory  circumstances 
showing  a  different  intention,  that  a  conveyance  of  land  to  a  child  for  a 
consideration  furnished  by  the  parent  is  a  gift  or  advancement,  there  is 
no  presumption  that  a  gift  is  intended  when  the  consideration  is  paid  by 
the  child,  and  the  conveyance  made  to  the  parent.  On  the  contrary,  in 
the  latter  case  the  presumption  is  that  the  legal  title  was  so  placed  in  the 
parent  in  trust  for  the  benefit  of  the  child,  and  the  burden  is  on  the 
holder  of  the  legal  title  to  overcome  that  presumption.  Boberte  v.  Bemy 
eial.,  96 

ADVERSE  POSSESSION. 
It  is  not  necessary  to  adverse  possession  that  it  should  be  based  upon  paper 
title  or  a  color  of  title.  It  is  only  required  that  it  shall  continue  for  the 
requisite  time  after  right  of  action  accrues  against  the  possessor.  Such 
title  may  become  perfected,  though  in  its  origin  the  possessor  had  no 
shadow  of  title.     Ward  v.  NeeteU  etaL,  559 

See  Color  of  Titlb,  1,  2. 
ADVERSE  TITLE. 

See  Editorial  Note,  "Assertion  of  Advenw  Title  by  a  Co- 
tenant/'  562 
ALIENATION. 

See  RB8TRA11TT6  ON  ALIENATION,  1,  2. 

ALLOWANCE. 

1.  In  determining  the  question  of  a  widow's  allowance,  a  rule  is  recognized 

which  requires  the  Probate  Court  to  act  with  a  due  regard  for  the  rights 
of  creditors,  and  such  allowance  should  be  proportioned  with  reference  to 
those  rights.     Chaee  v.  Webster,  154 

2.  Where  the  entire  value  of  an  estate  is  shown  to  be  $900,  an  allowance  to 

the  widow  of  $100  will  not  be  set  aside,  when  the  record  is  silent  as  to 
the  existence  of  any  debts.    Id. 

ALLOWANCE  OP  CLAIMS. 

See  Claims  Against  Estate,  1,  2,  8. 
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ALTERATIONS  AND  INTERLINEATIONS. 

Where  an  interlineation  is  made  in  the  testamentary  paper,  it  should  be 

noted  in  an  attestation  clause  to  be  signed  by  the  witnesses.    For  the 

interlineation  appearing,  the  presumption  is  that  it  was  made  after  the 

execution  of  the  will;  and  if  the  witnesses  are  dead  or  in  parts  unknown, 

mere  proof  of  their  signature  to  the  original  will  would  not  establish  the 

matter  interlined  as  a  part  of  the  present  will.    Hesterberg  et  at.  v.  Clark 
et  al„  148 

See  Revocation,  1,  2. 

ANCILLARY  ADMINISTRATION. 

The  duty  of  the  ancillary  administrator  is  to  account  to  domestic  creditors, 

and,  after  they  are  satisfied,  to  pay  over  the  balance  to  the  primary  or 

domiciliary  administrator.     Laughlin  et  al,,  v.  Salomon,  74 

ANNUITIES. 

See  Lboacibb,  4. 

See  Editorial  Note,  "Distinction  Between   Annuities  and 

Legacies,''  128 

ASSETS. 

See  Inventory,  1. 

APPRAISEMENT. 

1.  While  it  is  prudent  for  the  surrogate  to  defer  the  appointment  of  an  ap« 
praiser  of  a  decedent's  estate  until  the  executor  or  administrator  has  con- 
cluded his  advertisement  for  the  presentation  of  claims,  still  he  is  not 
obliged  to  wait  for  a  final  accounting  of  the  amount  of  the  indebtedness. 
In  re  Westum's  Estate,  82 

2.  In  the  case  of  a  large  estate,  it  is  entirely  safe  for  an  appraisal  to  proceed 

before  an  accounting,  in  order  that  the  succession  tax  may  be  promptly 
determined,  and  an  adjustment  of  the  tax  on  the  part  reserved  for  the 
payment  of  the  indebtedness  may  be  reserved  for  a  future  occasion.  Id. 
8.  The  amount  of  a  promissory  note  which  is  in  litigation,  the  maker  claim- 
ing that  the  same  had  been  fully  paid,  should  not  be  included  in  the 
appraisement  ordered  by  the  surrogate  for  the  purpose  of  determining 
the  amount  of  the  succession  tax.  But,  in  case  the  note  should  be  col- 
lected, the  avails  thereof  should  form  the  basis  for  a  future  appraise^ 
ment.    Id. 

See  Inventory,  1. 

BONDS. 

Where  the  recitals  of  a  will  provide  that  the  executor  named  therein  shall  be 
allowed  to  act  without  filing  the  usual  bond,  conditioned  upon  the  faith- 
ful discharge  of  his  duties,  the  exemption  will  be  regarded  as  strictly 
personal  in  its  nature,  and  on  the  death  of  the  executor  first  named,  will 
not  be  extended  to  his  successor  in  office.  Sneer  et  al.  v.  Stutz  et  al.,    205 

See  Pleading  and  Practice,  29. 

See  Editorial  Note,  '*  Nature  and  Scope  of  Probate  Bond§," 

2ia 

BEQUEST. 

See  Construction  of  Wills,  8,  6,  25. 
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BOUNDARIES. 

See  Description,  1,  3,  8,  4. 

See  Editorial  Note,  *'Rale  of  Constmetlon  In  Relation  to 
Bonndarlefs"  260 

BURDEN  OF  PROOF. 

See  Undue  Influbnce,  9, 10;  Eyidbncb.  80. 

CLAIMS  AGAINST  DECEDENT'S  ESTATE. 

1.  In  Michigan,  by  statutory  law,  commissioners  may  be  appointed  by  the 

Probate  Court  under  certain  conditions  to  pass  upon  the  validity  of  all 
claims  against  the  estate  of  a  deceased  person.  And  provision  is  made 
in  said  statutes  for  the  revival  of  the  commission,  and  for  the  allowance 
of  further  time,  not  to  exceed  three  months,  for  the  commissioners  to 
examine  into  the  rights  of  claimants.  Beavenrieh  et  <U,  v.  NiehM  E» 
tote,  177 

2.  The  revival  of  this  commission  at  any  time  before  the  estate  is  closed  is  a 

matter  of  right  and  not  of  discretion;  and  no  notice  of  such  revival  need 
be  served  upon  the  administrator,  heirs  or  creditors.    Id. 

8.  The  mere  fact  that  ihe  commissioners  appointed  to  investigate  the  various 
claims  presented  to  the  administrator  of  a  decedent's  estate — met  two 
days  after  the  expiration  of  the  time  provided  in  the  order  for  them  to 
meet — will  not  operate  to  defeat  the  claim  or  prejudice  the  claimant.  Id. 

4.  Where  the  validity  of  a  debt,  claim  or  distributive  share  is  not  disputed,  or 

has  been  established,  the  decree  must  determine  to  whom  it  is  payable, 

the  sum  to  be  paid,  and  all  other  questions  necessarily  involved.    In  re 

CaUahan*s  BnUtte,  088 

See  Statute  of  Liiiitations,  1,  3,  8;  Sale,  8;  PLEAoma  and 

Practice,  8. 
CODICIL. 

1.  It  is  well  settled  that  a  codicil  when  duly  probated  aod  proven  is  a  part  of 

the  will  to  which  it  is  attached,  or,  in  certain  cases,  it  may  be  held  to 
constitute  a  will  by  itself.     Ellis  v.  Dick,  183 

2.  Where  a  testator  provided  for  the  equal  distribution  of  a  certain  portion 

of  his  property  among  his  three  children,  when  the  youngest  siiould 
reach  his  majority,  and,  by  a  codicil,  duly  executed,  further  provided 
that  should  either  of  the  other  two  children  marry,  they  should  receive 
a  certain  specified  sum.  It  was  held  that  there  was  no  change  in  the 
equality  of  distribution,  and  where  the  two  elder  children  were  paid 
$3,000  each  before  the  son  reached  the  age  of  twenty-one  years,  he  was 
entitled  to  the  same  amount  before  a  division  was  made.    Id, 

COLLATERAL  INHERITANCE  TAX. 
See  Succession  Tax,  1,  2. 

COLOR  OF  TITLE. 

1.  Where  the  question  whether  a  given  deed  is  good  as  color  of  title  depends 
upon  whether  it  covered  the  land  in  dispute,  and  its  terms  are  in  this 
respect  ambiguous,  parol  evidence  is  admissible  to  show  that  it  did  in 
fact  apply  to  such  land.     Mayor,  etc.,  of  Chauncey  v.  Brown,  603 
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COLOR  OP  TlThEr- Continued, 
2.  It  follows,  as  a  general  rule,  that,  in  order  to  render  a  deed  effectual  to 
constitute  color  of  title,  it  must  actually  cover  the  land  claimed  uode^ 
it.  That  the  holder  of  such  deed  honestly  believed  or  that  the  grantor 
supposed  it  covered  the  land  so  claimed  would  not  suffice  in  a  case 
where  there  was  no  contention  that  the  descriptive  words  embraced  in 
the  deed  were  other  than  those  which  were  intended  to  be  used.  William- 
8(mv,  Tiaon  et  al.t  610 

See  Advbuse  Poshkbsion,  1. 

CONSTRUCTION  OF  WILLS. 

1.  Every  devise  purporting  to  convey  all  of  the  real  property  of  the  testator 

will  be  construed  to  convey  all  that  belonged  to  him  at  the  time  of  his 
decease,  unless  a  contrary  intention  is  manifested  by  the  recitals  of  the 
will  itself.     Wheeler  V.  Brewster  et  al.,  116 

2.  The  established  rules  of  construction  are  in  favor  of  an  absolute  or  vested 

estate  rather  than  of  a  defeasible  or  contingent  one — of  a  general  or 
primary  intent  rather  than  of  a  particular  or  secondary  one.  In  re  Jack- 
ion's  Estate,  ,  121 

8.  Where  a  certain  fund  is  deposited  by  the  recitals  of  the  testator's  will  in 
the  hftnds  of  his  executors  for  the  benefit  of  his  daughter,  and  she  it  to 
receive  the  income  arising  from  the  fund  so  deposited  in  the  form  of 
annual  interest,  this  income  accumulated  in  the  hands  of  the  executor, 
before  its  actual  payment  to  the  daughter,  may  be  subjected  to  the  pay- 
ment of  her  debts,  provided  there  is  nothing  in  the  will  to  indicate  that 
it  was  part  of  the  testator's  intention  to  limit  and  confine  the  income 
from  the  trust  fund  to  the  personal  support  of  the  daughter.  Toung  v. 
Basley  et  al.,  529 

4.  Where  a  testator  provided  for  the  equal  distribution  of  a  certain  portion  of 
his  property  among  his  three  children,  when  the  youngest  should  reach 
his  majority,  and,  by  a  codicil,  duly  executed,  further  provided  that 
should  either  of  the  other  two  children  marry,  they  should  receive  a  cer- 
tain specified  sum.  It  was  held  that  there  was  no  change  in  the  equality 
of  the  distribution,  and  where  the  two  elder  children  were  paid  $8,000 
each  before  the  son  reached  the  age  of  twenty-one  years,  he  was  entitled 
to  the  same  amount  before  a  division  was  made.     Ellis  v.  Dick,        133 

C.  A  will  is  to  be  construed,  not  alone  by  its  language,  but  by  the  condition 
of  the  testator's  family  and  estate,  and  the  judicial  expositor  should  put 
himself  as  far  as  possible  in  the  position  of  the  testator,  and  take  into 
consideration  the  circumstances  surrounding  him  when  the  will  was 
executed.     Ernst  et  al.  v.  Foster  et  al.,  552 

6.  After  certain  specific  bequests,  the  will  in  question  contained  the  follow- 
ing provision:  "  To  my  beloved  wife,  Ellen  H.  Foster,  all  the  residue  of 
my  real  and  pergonal  property,  to  have  and  to  use  and  to  dispose  of  dur- 
ing her  natural  life,  and  after  her  death  to  be  divided  equally  among  my 
three  youngest  heirs,  namely,  Almeda  Elizabeth  Foster,  James  Munroe 
Foster,  and  Martha  Jane  Foster."  Held,  that  the  provision  gave  a  life 
estate  to  the  widow,  with  the  added  power  to  dispose  of  the  fee,  and  the 
Vol.  11-91 
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property  undisposed  of  by  the  widow  would,  at  her  death,  descend  to 
the  three  heirs.    Id, 

7.  It  is  a  general  rule  that  a  will  should  be  construed  so  as  to  give  effect  to 

every  part  thereof,  providing  an  effect  can  be  given  to  it  which  appears 
to  be  consistent  with  the  geueral  purpose  of  the  testator,  as  gathered 
from  the  entire  instrument.    Id. 

8.  In  New  York,  by  statutory  provision,  where  a  remainder  is  limited  to 

take  effect  on  the  deatli  of  any  person  without  heirs,  or  heirs  of  his 
body,  or  without  issue,  the  word  **  heir  "or  "  issue  "  shall  be  construed 
to  mean  heirs  or  issue  living  at  the  death  of  the  person  named  as  an- 
cestor.   In  re  Moore's  Estate,  180 

9.  Every  devise  shonld  be  construed  to  convey  all  the  estate  which  the  testa- 

tor could  lawfully  devise,  unless  it  clearly  appears  from  the  will  that 
he  intended  to  convey  a  less  estate.    Simonds  v,  Simonds,  174 

10.  The  will,  fortified  by  the  strongest  testimony  that  it  is  the  manifestation 
of  the  wishes  of  the  testator,  will  not  be  annulled  merely  because  the 
appropriate  phraseology  to  convey  her  dispositions  is  suggested  by  the 
notary.    Hennessey's  Heirs  v.   Wbulfeetal.,  155 

11.  Where  a  te^tatriz,  by  her  will,  directs  a  residuvm  of  her  property  to  be 
equally  divided  between  her  heirs  and  her  husband's  heirs,  said  prop- 
erty should  be  divided  into  two  equal  parts,  giving  to  her  heirs  one* 
half  and  to  her  husband's  heirs  the  other  half,  per  stirpes,  and  not  per 
capita,  unless  they  all  stand  in  the  same  relation  to  the  testatrix.  lioss'^ 
Eafr  V.  Kiger  etal.,  894 

12.  The  clearly  expressed  purposes  of  the  testator  are  not  to  be  disregarded 
by  subsequent  modifying  directions  that  are  ambiguous  and  equivocal 
in  character.  Such  directions  are  to  be  so  construed  as  to  support  the 
main  testamentary  intent.     Yost  v.  McKee  et  al. ,  815 

18.  In  the  construction  of  the  will,  conjectures  and  doubts  raised  by  consid- 
ering detached  portions  of  the  will  should  be  disregarded.  Mojfet  v. 
Elmendorf  et  al. ,  474 

14.  A  will  speaks  from  the  death  of  the  testator;  and,  by  so  speaking,  lapsed 
legacies  should  be  ignored,  the  same  as  if  they  had  not  been  made.    Id. 

15.  A  will  must  be  construed  by  the.  law  as  it  stood  at  the  time  of  its  execu- 
tion, and  not  at  the  time  of  the  testator's  death.  Packer  et  ai.  v.  Packer 
etal.,  471 

16.  Where  the  limitation  over  on  the  death  of  the  first  devisee  is  in  case  of 
his  death  without  issue,  the  estate  in  the  first  devisee  is  limited  to  an 
estate  tail,  and,  in  such  case,  the  time  of  death  referred  to  must  neces- 
sarily be  after  that  of  the  testator.  This  rule,  however,  will  always  yield 
to  a  clearly  expressed  intent  calling  for  a  different  construction.  Ohese- 
bro  V.  Palmer  et  al.^  227 

17.  Unless  a  contrary  intention  appears  in  the  recitals  of  a  will,  it  should  be 
construed  with  reference  to  the  real  and  personal  property  mentioned  in 
it  to  speak  and  take  effect  as  if  it  hnd  been  made  immediately  before  the 
death  of  the  testator.     MaJioney  ft  al.  v.  Holt  et  a^.,  267 
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CONSTRUCTION  OF  WILLS— Continued. 

18.  A  cardiniil  cauon  of  constructiiin  requirea  that  a  will  shall  be  so  fotei^ 
preted  a>  to  elTecluate  llie  ioteat  of  tlie  lealator.  aud  that )[  aball  be  read 
In  Bucli  a  way  as  to  give  effect  to  ever;  portloa  of  the  iuBtruiueat,  unless 
there  ariiiee  some  Inviocible  repugnance,  or  some  of  its  recii&lB  are  abso- 
lutely unintelligible.     Fureiu*  tl  al  V.  Senerfon  tt  at..  374 

19.  Tbe  phrase  "  I  want  my  place  rented  and  divided  among  the  lielrs  of  Ihis, 
mj  Inst  will  and  testament"  must  be  taken  in  connection  with  all  other 
proTiaions  of  the  tnslruinent.  snd  should  not  be  bo  interpreted  as  to  de- 
teat  an  unequivocal  devise  made  in  a  previous  recital  of  the  wilL  Van- 
di'tr  et  al.  v.  Vandieer.  SS5 

90,  Where  the  lesijvlor  directs  that  surplus  moneys.  !f  any,  should  be  divided 
among  his  ciiiidren,  tlie  representHtives  of  a  deceased  child  are  not  en- 
titled lo  partielpatc  in  such  distribution.     WUh-lm  v.  QUdti-  Hal.,     637 

St.  To  elTectuute  the  testamentary  intent,  the  court  is  at  liberty  to  substitute 
the  dlsJuDslive  "or"  for  tbe  word  "but,"  and  it  will  also  disregard  un- 
grammaticai  eipresaiona  provided  it  can  by  this  means,  reach  the  intent. 
Inn  Coi'i  EitaU,  'BIS 

88.  The  principal  lias  always  been  ree'ignize<l  that  intestacy  will  never  be  pre- 
sumed, and  the  court  will  resort  X/i  any  reasonable  construction  that  will 
avoid  such  a  miscarriage  of  tlie  lesiiimentary  plan.    Id. 

88.  A  win  which  la  lengthy,  verbose  and  raanifestiy  iuwinalslent  should  be 
the  aubjectof  careful  study  in  the  light  of  the  facts  and  circumstancea 
lurrounding  the  testator  at  tbe  time  of  lis  execuliou.  Baittg  et  al.  v. 
Bi'dten  el  al.,  513 

24.  Whenever  the  isogiiage  used  Is  unskillful  or  Inaccurale,  but  tbe  Intent 
can  be  clearly  collected  from  the  instrument,  such  inapt  language  as  Is 
repugnant  to  the  general  Intent  may.  and  ought  to  be,  rejected.     M. 

8&,  A  testator.  In  one  item  of  his  will,  devised  and  bequeathed  all  bis  prop- 
erty, lo  his  wife  and  two  minor  daughters;  appoiuteil  the  wife  guardian 
for  ihem:  declared  it  to  be  his  will  and  desire  that  she  should  support, 
clothe,  and  educate  them  decently  and  liberally,  as  well  as  suppoi  t  her- 
self; and  tor  these  purposes  aulhorizeii  her  "  lo  sell,  either  publicly  or 
privately,  whatever  properly  she  might  think  best  to  dispose  of;  "  and 
directed  that,  whenever  eitlier  of  the  daugliters  should  l^ecnme  of  age  or 
marry,  she  ahould  have  certain  speclScd  arlicles  of  personal  properly. 
The  next  item  of  Ihe  will,  wua  In  these  words;  ■'  The  remainder  of  the 
properly,  after  carrying  out  Ihe  foregoing  provisions  of  this  will,  I  jtive 
B'isolulely  lo  my  said  wife,  free  from  debts,  control,  or  liabilily  of  any 
future  husband."  JTrlil.  that  this  will  vested  absolutely  in  the  testator's 
widow  Ihe  litle  lo  an  undivided  one-third  of  all  his  property,  and  in  each 
of  the  two  daughters  Ihe  title  to  an  undivided  third  of  the  same,  subject 
lo  be  divested  either  by  iin  exercise  of  the  power  of  sale  conferred  upon 
the  widow,  or  by  her  full  compliance  with  the  provisions  made  In  the 
will  for  their  bonoflt.     JK"p  Bagl-tRd  Mart.  See.  0>.  v.  Buiot  et  lU.,        87 

86.  It  afflrmatlvelv  appearing  from  the  evidence  Id  this  case  that  the  widow 
had  not  complied  with  the  provisions  of  the  will,  and.  that  the  daughters' 
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title  bad  not  been  divested  before  she  undertook  to  convey  the  land, 
there  was  no  error  in  directing  a  verdict  which  secured  to  them  their 
two-thirds  of  tlie  proceeds  of  a  sale  of  the  land,  which  was  to  take  place 
for  the  benefit  of  all  interested.    Id, 

27.  A  will  Is  to  be  construed  so  as  to  give  effect  to  the  intent  of  the  testator, 

if  that  intent  can  be  gathered  from  the  whole  instrument  And,  in  all 
cases  where  the  language  will  warrant  such  a  construction,  a  life  estate 
may  be  given  to  the  widow  with  a  remainder  over  in  fee  to  child  or 
children.    In  re  IAtilewood*8  WiUy  51 

28.  A  holographic  paper  purporting  to  be  the  will  of  a  married  woman,  but 

invalid  at  the  time  of  its  execution,  for  want  of  witnesses,  cannot  operate 
as  a  will  merely  because  a  subsequent  legislative  enactment  passed  before 
her  death  dispenses  with  the  witnesses  to  such  an  instrument.  Packer  ei 
al,  V.  Packer  et  al. ,  471 

See  *'  Words  and  Phrasbb,"  1,  2,  8,  4,  5,  G. 
See  Editorial  Note,  *'  Conrt  may  Place  Itself  in  the  Circam- 
staneesof  the  Testator,"  558 

See  Editorial  Note,  **  jftales  GoYerning  the  Gonstrnctlon  of 
Wills,"  53 

See  Editorial  Note, '« Will  Siieaks  from  the  Time  of  the  Tes- 
tator's Ueath,"  495 
CONTRACT. 

1.  An  agreement  to  make  a  disposition  of  property  ia  perfectly  valid,  and 

may  be  enforced  in  equity  against  those  to  whom  the  property  was 
wrongfully  deviated.  Fogle  v.  Protestant  Epieeopal  Church  of  the  Parieh 
of  St.  Michael,  668 

2.  Wliile  an  agreement  to  make  a  certain  disposition  of  property  by  a  last 

will  is  one  which,  strictly  speaking,  is  not  capable  of  a  specific  execution, 
yet  it  has  been  held  to  be  within  the  jurisdiction  of  a  court  of  equity  to 
do  what  is  equivalent  to  a  specific  performance  of  such  an  agreement  by 
requiring  those  upon  whom  the  legal  title  has  descended  to  convey  the 
property  in  accordance  with  its  terms.    Id. 

8.  A.  proposed  in  writing  to  erect  for  the  estate  of  B.  a  monument  for  a  cer- 
tain sum.  and  C.  signed  his  name  individually,  und  not  as  executor,  to 
an  acceptance  of  the  proposal  B.  had  already  bequeathed  to  C.  fifteen 
shares  of  stock  the  avails  of  which  were  to  be  expended  by  him  in  the  erec- 
tion of  a  monument  on  his  lot.  Held,  thatC.  boun<i  himself  personally,  if 
at  all,  and  that  an  action  by  A.  against  C.  as  executor  for  the  amount  al- 
leged to  be  due  under  the  agreement  could  not  be  maintained.  Durkin 
V.  Langley.  682 

See  Editorial  Note,  "  Agreements  to  make  a  Will."  577 

CUSTOM  AND  USAGE. 

The  law  of  custom  and  usage  may  be  resorted  to,  in  a  proper  case,  for  the 
purpose  of  determining  respective  rights,  and  it  is  proper  to  show  a  cus- 
tom among  coal  operators  to  pay  for  *'  lump"  coal  only,  and  not  for  the 
•*  slack."    McGownn  V.  Bailef/ et  al.,  580 

See  Editoriiil  Note  ''  Custom  and  Usage,"  685 
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DECEDENT'S  ESTATES. 

Sef  Claihh  A.SAIIIBT  Estate,  1,  2,  3. 
DECLARATIONS. 

See  Uhddb  iNrLCSNCK.  11 ;  Evidesob,  14,  18,  25. 
DEED  OF  TIIUST. 

See  Trusts  AUn  Tbpbtkes,  6. 
DEMONSTHATIVE  LEGACIES. 

Sep  Eilltitriul  Note,  "  Distinction  between  H|ieciflc  and  De- 
monstrative Legacies,"  269 
DEMURRER, 

See  Pr.BADiNO  ani>  PKAcrrcE.  35, 

8ee  Editorial  Note,  "  Scope  and  Effect  of  a  DemuiTer,"  3 

DEPOSITION. 

,'-*«  Plkadihq  and  Phacticb,  83. 
DESCRIPTION. 
1.  Tbe  eipreia  ili:acHption  in  a  lieed  to  renltj  introduced  as  color  of  title 
will  cot  be  eiteoded  beyond  its  lernis  because  of  a  belief  by  [he  bolder 
uoder  It  tbnt  K  covereil  laod  nul  embraced  in  that  dpHciipiioo,  nor  be- 
cause of  any  uoeipreased  iotealiori  in  tbe  nifad  ot  tbe  grantor  liial  It 
abould  cover  land  not  dcacribetl  In  the  deed  itself,  there  being  no  sug- 
gestion of  mlstnlcG  it)  Ibe  dranlag  of  It.      Willi'imtita -r.  Titan  et  at .  fill) 

3.  If  In  a  devise,  tbe  description  of  tbe  property  conveyed  is  so  Indefinite  as 

to  mako  It  impossible  to  determine  the  limits  of  the  coiiveyB,iice,  the 
devise  will  be  declari^d  void  for  uooerlAiiitj.     fiUeru  v.  Miller  et  at..  246 
8.  It  ifl  nut  [he  olllce  of  a  descriptiOD  to  identify  the  land,  but  to  (urulflh  tbe 
means  of  iden[lfica[ion.     Id. 

4.  It  is  the  decided  rule  tlmt  If  the  stnrtlng  pohiC  oF  a  boundary  line  cannot 

be  ideodScd,  no  sufficient  description  can  be  had.    Id. 
DISCRETION, 

1.  The  discretion  of  a  Judge  of  probate  regarding  any  matter  properly  before 
him.  if  not  Improvldeutly  exercised,  will  be  upheld,  and  a  reasonable 
allowance  made  [o  a  neceBs|[ou8  widow,  which  is  nut  contrary  to  statute 
law,  will  be  sustained  as  proper.     C/iase  v.  Webeter,  154 

3.  The  Probate  Court  in  determining  such  a  matter  must  have  due  regard 
for  all  The  circumstances  of  the  case,  and  the  allowance  shall   be  given 
only  to  relieve  what,  under  the  circnmstanceis,  are  fairly  tn  be  deemed 
necessities.     Id. 
DEVISE, 

1.  A  devise  to  trustees  with  directions  to  accumtilate  the  aurplus  arising 
from  certain  rentHls.  until  it  slionid  iimouot  to  f  10.000,  whore  it  was  to 
remain  with  interest  accumulated  for  the  purpose  of  erecting  a  cerlain 
building  provided  a  cerlain  public  improvetnent  was  made  by  a  munici- 
pal corporation  on  a  certain  lot  devised  to  tesiatnr's  grandchildren  —  is 
not  void  BB  uHendiug  the  rule  against  perpetuities,  or  witbln  tbe  prohi- 
bitions of  a  Pennsylvania  slatiite  relallng  to  accumulations,  in  rw 
Ihgert-  Ettate,  465 

8.  Where  a  devise  is  sbeolnte  iind  uncnndi tinned,  the  mere  fact  that  a  aubee- 
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■ 

quent  clause  of  the  will  shows  that  the  devisee  and  her  daughter  should 
have  the  benefit  of  the  land  free  from  any  control  of  the  husband  of  the 
devisee  does  not  give  the  daughter  any  interest  in  the  land  itself. 
BaUiott  et  at.  v.  Veal  et  al,,  812 

8.  Every  devise  should  be  construed  to  convey  all  the  estate  which  the  testa- 
tor could  lawfully  devise,  unless  it  clearly  appears  from  the  will  that  he 
intended  to  convey  a  less  estate.    Simonda  v.  JSimonds,  174 

4.  Every  devise  purporting  to  convey  all  of  the  real  property  of  the  testator 

will  be  construed  to  convey  all  that  belonged  to  him  at  the  time  of  his 
decease,  unless  a  contrary  intention  is  manifested  by  the  recitals  of  the 
will  itself.     Wheeler  v.  Bremter  et  al,,  115 

5.  Where  a  religious  society  duly  incorporated  and  authorized  to  acquire 

property  by  gift,  for  mission  purposes,  becomes  a  beneficiary  under  a 
will,  and  duly  accepts  the  devise  as  given,  the  gift  will  be  regarded  as 
absolute  and  not  a  devise  in  trust.    Lane  et  al.  v.  Eaton  etal.^  708 

6.  A  devise  in  words  which  would  clearly  give  an  estate  in  fee  will  be  con- 

strued a  devise  for  life,  if  the  will  contains  a  devise  over  on  the  death  of 
the  first  taker;  or  in  case  he  shall  never  have  children.  Granger  v. 
Granger  etal.,  64 

7.  A  devise  to  several  to  be  equally  divided,  and  after  their  deaths  to  their 

lawful  IssuCh  and  if  any  one  should  die  leaving  no  issue,  his  or  her  share 
to  be  divided  among  the  survivors,  will  give  estates  for  life  with  fees 
absolute  in  remainder.    Id. 

8.  The  heirs  at  law  and  next  of  kin  are  not  at  liberty  to  dispute  the  right  of 

a  corporation  to  take  property  by  devise  or  bequest  in  excess  of  the 
amount  prescribed  by  its  charter.  Congregational  Church,  etc,  v.  Everett 
etal.,  664 

9.  Limitations  prescribed  by  the  charter  of  a  corporation  regulating  the 

amount  of  property  it  may  hold  cannot  be  taken  advantage  of  collaterally 
by  private  persons,  but  only  by  the  state  in  a  direct  proceeding  insti- 
tuted for  that  purpose.     Id. 

10.  A  certain  devise  provided  that  in  case  the  beneficiary  died  during  his 

minority  or  without  leaving  lawful  issue,  or  without  having  made  a 
conveyance  of  the  land  so  devised  it  should  descend  to  testator's  heirs  at 
law.  On  reaching  his  majority,  the  devise  transferred  the  property  to 
his  father  in  trust  for  his  (the  devisee's)  benefit,  and  for  the  benefit  of 
his  wife  and  children  after  his  (the  devisee's)  death.  Held,  that  the  father 
took  the  fee  subject  only  to  the  trust.    Miles  et  al.  v.  Strong  et  ai.,      297 

11.  Where  a  devise  was  to  eight  persons,  nomin/ttim,  in  equal  shares,  with  no 

words  necessarily  pointing  to  a  class,  the  devisees  take  distributively  as 
tenants  in  common,  and  the  words  "  aunt"  and  *' cousins"  may  be  re- 
garded as  merely  descriptive  of  the  persons  named  for  the  purpose  of 
identification.     Moffett  v.  Elmendorfet  al.,  474 

12.  The  rule  against  perpetuities  requires  that  an  executory  devise  must  take 

effect,  if  lit  all,  within  a  certain  limited  period.  Thus,  a  devise  over  on 
the  dcaih  of  the  first  taker  without  issue,  or  without  leaving  heirs,  etc., 


DEVISE— Cofi/in»<d.  ,      „         J  ^  ,„ 

has  been  held  to  be  lodeflnile  and  therefore  void.    But  a  dertse  o^er  lo 
ttXe  effect  At  tbe  death  of  the  firat  laker,   or  at  his  death  iL-avmg  no 
children,  or  wiihoul  Uaue  alive,  hfw  been  held  to  be  definite  aod  there- 
fore gticul.     Uraiiger  v.  Granger  el  al. ,  ^ 
See  Editorial  Note.  "Capttcltj  of  Corporations  to  Take  by 
Derise."                                                                                fj^ 
See  Editorial  Note.  -When  Lenacles  are  a  Charge  npon  tlie 
Land  DeTiBed,"                                                                    2M 
DIIUNKENNESS, 

itM  Tkbtamentabv  Capacity,  a,  S. 

EJECTMENT.  ,  ,     ^  , 

1  A  Judgment  la  eJectDieot  against  one  wiio  had  no  Interest  in  the  premiwi 
eicepl  a«atennnt  under  a  life  tenant,  and  who  moved  from  the  premiies 
before  Judgment  was  rendered,  is  wiihoul  legal  force  and  effett.  and  he 
cannot  be  diaposseased  by  the  writ  c>f  aaaUlance  or  eieculion  issued  upon 
the  Judgment.  Nor  is  the  plaintiff,  in  any  legal  sense,  placed  in  pos- 
Beaaion  by  virtue  thereof  so  as  to  hold  adversely  to  a.  remainderman  while 
the  life  tenancy  continues,     ifunds  v.  Chii'ch  el  nl.,  543 

8,  Possession  acquired  under  a  judgment  in  ejeclraent  against  a  life  tenant 
cannot  affect  the  rights  of  the  remainderman,  fd. 
Ef  EGTION 
If  lUe  intent  of  the  testator  is  not  iu  doubt,  but  is  clearly  expressed  and 
nothing  can  be  gathered  from  the  tour  corners  of  the  will  that  make  a 
case  for  an  election,  llie  parlies  interested  in  the  diatribution  of  the  estate 
are  notcalled  upon  lodcclde between  cunflicling  claims,  where  Ihey  have 
already  taiien  their  respective  portions  of  the  real  estate.  Hartwiff  <l  at. 
V.  ScAt?/ir.  ^ 

B6TATE8. 

I  When  an  estate  fs  given  to  a  person  generally  or  indefinitely  with  a  power 
of  disposition.  It  crries  a  fee;  and  the  only  exception  to  the  rule  is  when 
ibB  testator  gives  to  Ihe  first  taker  an  estaW  for  life  only  by  creation  and 
express  words,  and  annexes  to  it  tlie  power  of  disposition.  G'liid  d  at. 
V.  tHoiier  et  at., 
8.  Under  tlie  Massacbusu 
to  an  esiaie  in  fee  a 
In  which  the  only  i 
R.fe^ 
8  Where  land  Is  purchased  wilU  an  undivided  fund,  in  which  the  parent  has 
a  life  estate  and  tbe  children  the  remainder,  and  Ihe  conveyance  is  made 
10  the  former,  the  title  will  he  held  in  trust  for  the  latter,  subject  lo  the 
lite  estate;  and  upon  the  terminalion  of  the  life  estate  they  will  hold  the 
equitftlde  title  iis  tenanls  iu  common  in  the  proportlou  of  their  respective 
ehares  of  the  fund.  ItaherU  v.  Rtm}/  rt  nl  , 
4.  In  New  York,  by  slatnlury  privi^ioi 
lake  effect  on  Ihe  deiith  ofsny  person 


Is  Pub.  Sts,  ch.  134.  sec.  3,  a  widow  is  not  entitled 
)l  exceeding  Ave  Ihonsand  dollars  in  value  in  lauds 
iCerest  uf  lier  husband  was  a  reversion,     l.'nker  v. 


where  a  remainder  Is  limited  to 
*-illi'.ur  hHrs,  nrhe'rsol  his  body. 
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or  without  issue,  the  word  "heirs"  or  "issue"  shall  be  construed  to> 
mean  heirs  or  issue  living  at  the  death  of  the  person  named  as  ancestor. 
In  re  Moore's  JSktate,  130 

5.  The  life  tenant  shall,  at  the  risk  of  committing  waste  if  neglected,  insure, 

for  the  benefit  of  the  whole  estate,  its  principal  or  eorpiis,  so  that  in  Cdse 
of  loss,  the  proceeds  may  be  either  expended  in  the  way  of  repairs,  or 
be  preserved  as  a  substitute  for  the  property  lost.  Hopkins  v.  Keazer, 
etal,  503 

6.  It  would  be  most  unreasonable  to  hold  that  a  remainderman  in  order  to 

protect  his  rights  during  the  continuation  of  life  tenancy  that  might 
exist  for  many  years  was  obliged  at  his  peril  to  keep  advised  as  to  ali 
actions  brought  by  the  landlord  against  the  life  tenant,  and  to  satisfy  the 
rent  in  arrear  within  six  months  from  the  rendition  of  the  judgment. 
Sands  v.  Church  et  al.,  «  54S 

7.  As  a  general  rule  when  real  estate  is  given  either  absolutely,  generally  or 

indefinitely,  with  the  power  of  disposition,  and  there  is  a  gift  over  of 
whatever  may  remain  undisposed  of  by  the  first  taker  at  his  death,  the 
limitation  over  is  void  for  repugnancy,  and  a  fee  passes  to  the  first  taker. 
Rusk  et  al,  v.  Zuek  et  al.,  499 

8.  The  only  exception  to  the  rule  as  above  stated  is  where  the  testator  gives 

to  the  first  taker  a  life  estate  only,  and  annexes  to  it  the  power  of  dis- 
position. In  such  a  case,  the  devisee  for  life  is  not  allowed  to  take  a  fee 
simple,  but  is  confined  strictly  to  his  life  interest,  and  this  without  refer- 
ence to  the  fact  that  he  has  an  ultimate  right  to  dispose  of  the  property 
by  devisj  in  any  manner  he  pleases.    Id. 

9.  A  testator,  by  his  will,  gave  a  farm  to  his  son  J.    He  then  gave  another 

farm  to  his  second  son,  and  other  two  farms  to  his  wife,  with  remainder 
to  his  third  and  fourth  sons.  He  then  provided  that  none  of  the  farms 
given  to  his  sons  should  be  s  <\\  by  them  during  the  life  of  his  wife,  and 
that  if  any  of  his  sons  should  die  without  leaving  issue,  but  leaving  a 
widow,  the  farm  of  such  son  should  go  to  his  widow,  during  her  wid- 
owhood, and  afterwards  to  the  heirs  at  law  of  the  testator.  Held,  that 
J.  took  a  vested  estate  in  fee  simple  in  the  farm  devised  to  him,  subject^ 
however,  to  be  divested  by  his  de  ith,  during  the  lifetime  of  his  mother, 
without  leaving  issue,  but  leaving  a  widow.  Held,  further,  that  by  the 
death  of  the  testator's  wife  during  the  lifetime  of  J.,  the  limitation  over 
to  the  heirs  of  the  testator  was  defeated,  and  the  estate  of  J.  became  in- 
defeasable.     Patterson  v.  Madden,  828 

10.  Where  an  estate  for  life  is  given  to  the  testator's  widow  with  the  remain- 

der over  at  her  death  to  a  brother,  th«  latter,  if  dying  before  the  life 
tenant,  will  take  a  vested  estate  that  will  pass  in  fee  simple  to  his  devi- 
see.    Wheeler  v.  Brewster  et  al.,  115 

11.  Courts  attach  great  importance  to  the  designation  of  the  devisees  sever- 

ally by  name,  and  to  a  provision  that  they  shall  share  the  gift  in  nxed 
or  equal  proportion.  And  when  an  equality  or  inequality  of  shares  is 
prescribed  in  express  words,  the  language  is  alwjiys  lidd  to  create  the 
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relation  of  jofut  Woatioy  or  lenaney  in  common.     Mofelt   t.  Elme"dinf 

12.  Teataior  deviaed  to  one  G.,  Ilia  lieira  and  assigns,  all  his  real  estate,  and 

provided  Hint  it  tlie  lieDEfitiary  died  willioul  leaving  cUiidren  lawfully 
begollen  llitin.  anil  in  that  event,  the  said  real  esUW  bo  devised  should 
go  lo  one  D.  JMd.  tlial  G.  was  meroly  a  teiwnr,  in  uil.  aud  not  entitled 
to  the  atwolute  fee  of  the  properly.     Chai.iro  v.  Ptliier  el  at.,  237 

13.  In  Indiana,  eslatcs  in  fee  Uil  have  l>een  aiioliahed,  and  a  poreon  who  form- 

erly could  be  »ei«eii  uC  such  an  ealale  is  now  considered  as  holding  a  feo 
■Impie  (H.  B.  18B4.  sec.  3878.)  But,  notwIlhsUnding  tliu  legialalion 
above  referred  U>.  in  case  a  life  estate  only  is  given  and  the  words  de- 
scribing  Uie  gritnleea  or  devisees  of  the  remainder  denote  children  or 
oilier  deflnlM.-  persons,  or  where  modifying  expressions  are  used  whicb 
ahow  tliiil  sucii  wiis  the  moaning  intended.  Iheu  the  person*  sn  desig- 
nated will  take  as  purchaaors.  and  tUe  Ufe  eataie  will  not  Iw  enUrge<l  in 
the  first  talter.     Orangcr  v.  Granger  el  al.,  W 

14.  The  principle  that  the  devise  of  a  fee  absolute  in  the  first  iosUnce  canuot 

be  reduced  to  a  life  estate  unless  the  intention  to  tIffCt  this  neault  ia 
reaaoanbly  certain,  should  be  susiained  in  all  cases,  although  there  are 
no  words  of  InheriUnce  or  perpetuity  employe.!  by  the  testator.  In  re 
Jackmn't  K^taU.  ^2' 

16,  By  statiitory  Enactment  in  IIlinolB,  esUtes  tail.  «o  Mmim.  have  been 
abolished,  and  what  would  have  been  an  estate  In  fee  tail,  by  the  rules 
of  the  common  law,  is  now  a  life  estate  In  the  first  lalter  wlib  a  vested 
remainder  in  fee  simple  In  the  deslgnnted  heirs.     WeUiver  v.  Janet  et  ul.. 

1S5 
IB    By  statutory  enactment  in  Illinois,  estates  tail,  eo  noninf.  have  been  abol- 
ished, and  what  would  have  been  an  eatal*  in  fee  tail,  by  the  rules  of 
the  common  law.  is  now  a  life  estate  in  the  flrsl  taker  with  a  vested  re- 
mainder in  fee  simple  in  the  designated  heirs.     /''. 

See  Edltirial  Note,  "Legttl  Incidents  of  s  Fee  Simple  Es- 
tate.'- s;» 
Spc  Editorial  Note.  '■  Power  of  OiitpoBltlou  Oenerally  Carripa 

See  Editorial  Note.  "Ilower  Rights  in  ReTerslonarj  Inter- 
ests." "'* 
See  Editorial  Note,  "  When  a  Demise  is  Void  Because  Bepng- 
uant  lo  the  Estate  Uranted,"  ■'■Ol 
ESTOPPEL. 

1,  An  estoppel  arises  only  when  the  act  done  Is  such  as  that  lo  afterwards 
question  the  validity  of  a  decree  based  in  part  upon  the  act,  would  re- 
Bult  In  the  perpetration  of  a  fraud  upon  Ibose  parties  against  whom  tlio 
acl  was  directed.     «iw  tt  al.  v.  &amo»  nt  /U.,  45 

S.  Receipts  given  "in  full  of  my  distributive  aliare"  by  one  of  the  bene- 
ficiaries under  a  will  are  not,  In  themselves,  sulBcienl  lo  work  an  estop- 
pel as  iigaiiist  the  excemnr  of  Ihc  estate.     Id. 
Vol.,  11-B3 
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8.  Mere  silence  on  the  part  of  an  executor  or  an  administrator,  after  the 
presentation  of  a  claim  against  the  estate,  accompanied  by  a  long  lapse 
of  time,  will  not  in  every  case  preclude  the  representative  from  thereafter 
contesting  its  validity.  A  claim  does  not  become  established  from  mere 
silence  of  the  executor  or  administrator.  And  a  rule  of  estoppel,  which 
might  be  adopted  by  the  courls  in  an  action  between  parties  acting  in 
their  own  right,  cannot  be  invoked  as  against  the  representatives  of  the 
decedent.     In  re  Callahan's  BttaU,  688 

4.  Mere  silence  on  the  pan  of  an  executor  or  an  administrator,  after  the  pre- 
aentation  of  a  claim  against  the  estate,  accompanied  by  a  long  lapse  of 
time,  will  not  in  every  case  preclude  the  representative  from  thereafter 
contesting  its  validity.  A  claim  does  not  become  established  from  mere 
silence  of  the  executor  or  administrator.  And  a  rule  of  estoppel,  which 
might  be  adopted  by  the  courts  in  action  between  parties  acting  in  their 
own  right,  cannot  be  invoked  as  against  the  representatives  of  Uie  dece 
dent.    Id. 

flee  Editorial  Note,  "  When  Silence  Wiil  Raise  an  Estoppel," 

fiftS 
EVIDENCE. 

1.  Where  a  will  is  contested  on  the  ground  that  the  testator  was  devoid  of 
mental  capacity  at  the  time  of  its  execution,  and  the  evidence  of  this 
charge  Is  contradicted,  resort  may  be  had  to  extraneous  testimony  for 
the  purpose  of  establishing  testamentary  capacity.  Letters  may  be  intro- 
duced showing  that  in  his  business  transactions  he  was  regarded,  by 
business  men  generally,  as  perfectly  competent  to  transact  his  ordinary 
affairs  both  at  the  time  of  and  for  some  years  after  the  execution  of  the 
document  in  qu»  stiou.      Wilcoxon  el  al,  v.  Wilcoxon,  100 

3.  In  an  aclion  to  enforce  a  trust,  prosecuted  by  the  executor  of  the  bene- 

ficiary, the  adverse  party  is  incompetent  to  testify  to  matters  occurring 
before  th-  death  of  the  cestui  que  trust.  Paddoek  v.  Adams  et  al. ,  101 
«.  It  is  entirely  competent  for  the  court  to  allow  the  attesting  witnesses  to 
testify  as  to  tlie  mental  capacity  of  the  person  executing  the  will.  In 
re  Wilson's  Entate.  7 

4.  On  the  issue  of  testamentary  capacity,  it  is  competent  for  the  respondents 

to  introduce  evidence  of  the  manner  in  which  the  deceased  acquired  the 
property  disposer!  of  in  his  will.     Id, 

5.  In  an  action  of  ejectment,  it  is  cornpetent  to  admit  in  evidence,  along 

with  the  testimony  of  the  surveyor,  the  plat  of  the  land  surveyed  by 
him.     Vandiver  et  al.  v.  Vandiver,  355 

8.  A  charge  by  the  presiding  judge  that  is  merely  objectionable  as  being 
argumentative  will  not  effect  a  reversal  of  the  case.     Id. 

7.  It  is  a  presumption  in  the  law  of  evidence  that  a  will  once  i»hown  to  be  in 

existence  is  presumed  to  continue  in  force  until  revoked  in  the  manner 
prescribed  by  statute     Ueaterberg  et  al.  v.  Clnrk  et  al.,  148 

8.  In  an  action  for  services  against  the  decedent's  estate,  for  services  ren- 

dered during  his  last  illness,  evidence  was  ndrn'tted  which  established  as 
a  fact  an  agreement  to  build  a  liouse  where  the  plaintiff  might  live  and. 
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at  the  same  time,  care  for  the  decedent,  who  agreed  to  pay  her  six  dol- 
lars a  week,  and  give  her  the  house  for  the  care  he  might  receive.  Under 
this  agreement,  the  plaintiff  occupied  the  house  for  eight  years,  but  tlie 
decedent  failed  to  give  her  a  conveyance  of  llie  property,  although  pay- 
ing her  in  full  for  the  board.  HeM,  that  evidence  relating  to  the  price 
of  board  per  week,  and  the  rental  value  of  the  house  was  irrelevant;  and 
it  is  not  reversible  error  for  the  trial  court  to  reject  such  evidence,  as 
there  was  no  relation  of  landlord  and  tenant  involved  in  the  case.  Smith 
V.  Eeimer,  288 

9.  Where  a  person  is  shown  to  be  alive,  the  burden  of  proof  to  establish  his 
death  must  always  rest  upon  him  who  alleges  it  Sehatib  et  aX.  v. 
QHffin,  820 

10.  An  act  from  which  consent  or  ratification  is  sought  to  be  deduced  must 

evince  such  intention  clearly  and  unequivocally.  SueeemonofBdsum,  548 

11.  Nor  will  ratification  be  inferred  where  the  act  can  be  otherwise  explained, 

and  in  case  of  doubt  the  party  against  whom  the  act  is  opposed  must 
have  the  benefit  of  the  doubt.    Id. 

12.  It  is  a  legal  presumption  that  a  person  not  heard  from  for  the  period  of 

seven  years  is  dead.  But  this  presumption  may  be  controverted  by  other 
evidence  direct  or  indirect;  but  unless  so  controverted  the  jury  are  bound 
to  find  according  to  tlie  presumption.     In  re  Liter's  Estate,  441 

18.  Parol  evidence  is  admissible  to  show  that  certain  deeds  were  mere  volun- 
tary conveyances  intended  by  the  grantor  to  operate  as  advancements, 
notwithstanding  the  fact  that  they  recite  a  consideration.  Finch  et  al.  v. 
Oarrettetal.,  458 

14.  Declarations  made  by  grantors  while  in  possession  of  the  premises  under 
a  recorded  title  are  admissible  even  against  an  innocent  grantee.     Id. 

16.  In  general,  where  all  persons  composing  a  certain  class  are  each  specifi- 

cally named,  and  an  equal  distributive  share  given  to  each,  the  pre- 
sumption will  be  indulged  that  they  are  to  take  in  their  individual 
rather  than  In  their  collective  capacity.  Mfffett  v.  Elniendorf  et  al.,  474 
16.  The  presumption  last  referred  to  may  be  rebutted  by  evidence  culled  from 
other  portions  of  the  will  which  clearly  indicate  a  contrary  intention.  Id. 

17.  The  proponents  of  a  will  establish  a  prima  facie  case  when  they  put  in 

evidence  the  will  itself,  nud  the  testimony  of  the  subscribing  witnesses. 
Hest-'rhrg  et  al.  v.  Clark  et  al.,  148 

18.  Declarations  of  a  grantor,  made  long  prior  to  his  deed,  and  inconsistent 

therewith,  are  not  admissible  fr  the  purpose  of  impeaching  such  deed. 
ReUy  et  al.  v.  PoTault  et  al.,  179 

19.  The  evidence  of  subscribing  witnesses  to  a  deed,  and  of  persons  who  are 

familiar  with  the  grantor  and  the  transaction  involved,  are  entitled  to 
great  weight,  while  the  opinion  of  an  expert  witness  is  entitled  to  but 
little  weight  as  against  such  evidence.     Id. 

20.  A  hypothetical  question  propounded  to  an  expert  witness  should  be  predi- 

cated upon  facts  proven,  or  facts  which  the  evidence  in  the  particular 
case  tends  to  establish,  and  not  upon  conjecture.    Id. 
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81.  Id  stating  testimony  to  the  Jury,  it  is  not  necessary  that  the  court  should 

take  the  witnesses  one  by  one,  and  give  the  words  of  each  separately, 
but  they  may  be  grouped  and  the  substance  of  the  testimony  of  a  group 
of  wilnesses  may  be  given  provided  it  is  fairly  done.  Maynard  v.  Tyler 
etal.,  565 

82.  Where  money  is  bequeathed  to  a  school  by  a  testatrix,  designating  the 

object  of  her  bounty  by  a  wrong  name,  but  fixing  the  locality,  it  may 
be  shown  by  extrinsic  testimony  what  school  was  intended  in  the  will, 
and  that  it  was  the  only  school  controlled  by  a  certain  denomination  of 
religious  people  in  that  place.     Basses  Ex'r  v.  Kiger  et  al. ,  894 

98.  Where  a  bequest  of  money  is  made  to  a  missionary  society  by  a  testatrix, 
designating  the  society  by  a  mistaken  name  in  her  will,  it  may  be  shown 
by  extrinsic  testimony  and  surrounding  circumstances  what  missionary 
society  was  intended.    Id. 

84.  A  subscribing  witness  to  a  will  cannot  be  crosE-examined  as  to  matters 
not  raised  on  the  examination  in  chief.  Crenshaw  et  al.  v.  Johmon 
et  al,  238 

86.  Testimony  of  certain  statements  made  by  a  deceased  witness  to  a  will 
touching  the  mental  capacity  of  the  testator  should  be  excluded  aa 
hearsay  evidence.     Id. 

86.  Leading  questions  are  within  the  discretion  of  the  court,  and  their  admis- 

sion does  not  constitute  reversible  error.     Id. 

87.  The  admission  of  erroneous  evidence  at  the  trial  will  not  work  a  reversal 

on  appeal,  when  it  appears  that  the  court  told  the  Jury  that  they  should 
not  consider  such  evidence,  nor  be  influenced  by  the  remarlu  of  counsel 
in  commenting  on  the  same.    Id. 

88.  Where  the  intention  of  the  testator  to  make  certain  legacies  a  charge  upon 

the  realty  devised  is  not  expressed  in  the  recitals  of  the  will,  and  cannot 
be  reasonably  implied  from  the  language  he  employs,  there  is  no  rule  of 
law  which  will  authorize  a  court  to  look  for  proof  of  such  intention  out- 
aide  of  the  four  corners  of  the  will  itself.  Wentworih  et  al.  v.  Read 
etnl,  25a 

89.  It  is  settled  beyond  all  controversy  that  the  intention  of  the  testator  must 

be  determined  by  the  will  itself,  and  not  by  evidence  aliunde.    Id. 

80.  While  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  which  side  haa 

the  burden  of  proof,  the  failure  to  so  instruct  is,  in  the  absence  of  any 
evidenCyC  of  a  request  so  to  do  on  the  part  of  the  appellant,  not  re- 
versible error,  but  will  be  regarded  as  harmless.  Milee  et  al.  v.  Strang 
et  al.^  297 

81.  The  return  of  the  sheriff  upon  a  summons  does  not  constitute  the  service 

which  brings  the  defendant  into  court,  but  Is  only  evidence  of  the  fact 
of  service.  And,  such  a  return,  if  defective,  may  be  amended  even 
after  judgment,  if  the  rights  of  third  parties  acquired  in  good  faith  have 
not  intervened.     TewaJt  et  al  v.  Iittin,  216 

88.  An  objection  to  the  character  of  evldenre  adduced  kt  the  trial  comes  too 
late,  when  raised  for  the  first  lime  in  the  Ap|Kjlliite  Court.  If  seasonably 
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made,  in  the  court  below,  its  objectionable  features  might  have  been 
obTiated,  and  hence  it  is  inequitable  to  allow  it  to  effect  areyersal  of  the 
case.  Id. 
38.  Where  a  husband  and  wife  execute  a  joint  will  the  recitals  of  which  con 
vey  certain  lands,  owned  by  tiiem,  to  a  designated  devisee,  such  will  may 
be  offered  for  probate,  and  may  be  proved  as  the  separate  will  of  which- 
ever party  may  happen  to  die  first.  And  on  the  death  of  the  survivor 
such  will  nuiy  be  offered  for  probate  as  the  separate  will  of  the  person 
who  dies  last.    In  re  Davie'e  WiU,  198 

84.  It  is  a  well  settled  rule  that  parol  evidence  cannot  be  admitted  to  supply 

or  contradict,  enlarge  or  vary,  the  words  of  a  will,  nor  to  explain  the  in- 
tention of  the  testator,  except  in  two  specified  cases,  viz. :  (1)  where 
there  is  a  latent  ambiguity  arising  dehore  the  will,  as  to  the  person  or 
subject  meaat  to  be  described;  and  (2)  to  rebut  a  resulting  trust.  Uart- 
wig  et  ai  y.  Sehiffer,  58 

85.  In  looking  for  the  intention  of  the  testator,  surrounding  circumstances 

may  be  taken  into  consideration,  and  for  the  purpose  of  determining  the 
object  of  a  testator's  bounty  or  the  subject  of  disposition,  a  court  may 
inquire  into  every  material  fact  relating  to  the  person  who  claims  under 
the  will,  as  well  as  to  the  property  which  he  claims,  in  order  to  identify 
the  person  or  thing.    Id. 

86.  Where  the  trial  court  Instructs  the  jury  that  the  burden  of  proof  is  on 

contestants  to  show  that  a  will  was  obtained  by  undue  influence,  such 

an  instruction  will  constitute  reversible  error,  if  it  appears  that  the  will 

was  drawn  by  a  legatee.    Buek  et  cU.  v.  Delano  et  al,,  703 

See  Editorial  Not^,  ''Leading  QnestiOMS,"  243 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Before  the  final  settlement  of  an  executor's  account,  he  should  be  required 
to  state,  through  the  medium  of  a  satisfactory  written  account,  the  actual 
condition  of  the  estate  both  as  regards  its  realty  and  personalty.  The 
court  will  then  have  before  it  the  information  necessary  to  make  a  final 
adjudication  of  the  premises.    In  re  Smith's  Bttate,  594 

d.  If  the  executor  appears  to  have  acted  fairly  and  justly,  and  there  is  no 
one  before  the  court  complaining  of  his  actions,  either  as  heir,  devisee, 
distributee  or  creditor,  the  court  will  not  render  a  decree  against  him, 
even  where  it  appears  that  he  has  settled  claims  with  outside  parties, 
that  were  partly  against  him  as  an  individual,  and  partly  in  his  capacity 
as  executor.    Id 

8.  A.  proposed  in  writing  to  erect  for  the  estate  of  B.  a  monument  for  a  cer- 
tain sum,  and  C.  signed  his  name  individually,  and  not  as  executor,  to 
an  acceptance  of  the  proposal.  B.  had  already  bequeathed  to  C.  fifteen 
shares  of  stock  the  avails  of  which  were  to  be  expended  by  him  in  the 
erection  of  a  monument  on  his  lot.  Held,  that  C.  bound  himself  per- 
sonally, if  at  all,  and  that  an  action  by  A.  against  C.  as  executor  for  the 
amount  alleged  to  be  due  under  the  agreement  could  not  be  maintained. 
Durkin  v.  Langley,  933 
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EXECUTORS  AND  ADMINISTRATORS- Ci>««/iu«f. 

4.  Where  one  administrator  with  the  attorney  for  himself  and  his  coadmin- 
istrator enter  their  appearance  in  a  certain  action  involving  a  claim 
against  the  estate,  and  there  is  nothing  to  indicate  that  the  appeanince 
was  special  or  in  any  way  limited,  the  court  acquires  jurisdiction  to 
allow  the  claim,  when  the  attorney  admits  that  it  is  just  and  proper. 
TeuxUt  etcU.v.  Irtoin,  216 

6.  Where  an  administrator,  with  the  consent  of  the  heirs  of  his  intestate,  he 
being  one  of  them,  makes  an  agreement  with  the  widow,  by  the  terms 
of  which  he  permitted  her  to  remain  in  possession  of  a  portion  of  the 
lands  of  the  intestate,  with  the  understanding  that  she  shall  have  the 
use  and  occupancy  of  the  same  during  her  life,  at  the  termination  of  her 
right  to  possession,  whether  the  same  results  from  her  death  or  other 
cause,  he  may,  in  his  representative  capacity,  maintain  against  a  stranger 
an  action  to  recover  possession  wrongfully  withheld.  Mayor,  etc. ,  of 
CJtaunoey  v.  Brown,  .  602 

6.  Where,  by  the  terms  of  the  agreement  under  which  she  thus  enters,  the 

right  of  the  widow  is  limited  to  the  use  of  the  land  for  farming  purposes 
only,  whether  she  be  treated  as  a  tenant  for  life  or  a  licensee,  if  she,  by 
herself,  or  another  by  her  permission,  appropriates  the  land,  or  any  part 
thereof,  to  other  and  inconsistent  uses,  which  in  their  nature  seriously 
impair  its  value,  to  the  injury  of  the  freehold,  and  to  the  injury  of  those 
entitled  in  reversion,  such  use  operates  as  a  forfeiture  of  the  life  estate 
or  a  revocation  of  the  license,  as  the  case  may  be,  and  the  administrator 
is  thereupon  entitled  to  reenter.    Id. 

7.  The  mere  fact  that  a  trustee  personally  purchased  the  property  of  a  minor 

beneficiary  at  a  foreclosure  sale  does  not  render  such  purchase  void,  ab- 
solutely, but  only  voidable  at  the  election  of  the  beneficiary.  And  the 
title  acquired  at  such  a  sale  even  while  in  the  hands  of  a  trustee  who 
made  the  purchase,  may  be  confirmed  by  acquiescence  as  well  as  by  the 
express  act  of  the  beneficiary.     Kahn  v.  Chapin,  679 

8.  The  legal  effect  of  a  final  settlement  is  a  cessation  of  authority  to  further 

act  in  the  way  of  administrative  duties;  and  where  the  final  accounting 
of  coezecutors  is  approved  on  the  condition  that  one  of  the  executors 
pay  over  to  the  clerk  of  the  District  Court  a  certain  sum  of  money  which 
is  in  his  possession,  a  compliance  with  that  condition  completes  the  pro- 
cess of  final  accounting,  and  the  money  is  considered  to  be  in  the  cus- 
tody of  the  court.  It  follows  that  there  is  no  warrant  on  the  part  of  the 
clerk  for  turning  over  the  moneys  so  in  his  possession  to  the  attorney  for 
one  of  the  executors,  and  by  so  doing  the  clerk  will  render  himself  liable 
to  the  proper  owners  of  the  fund.    Logan  v.  McCahan,  589 

9.  An  administrator  of  the  estate  of  a  deceased  person,  who  seeks  to  appeal 

from  an  allowance  of  a  demand  against  the  estate,  must  give  notice  of 
such  appeal,  either  during  the  term  at  which  the  decision  is  made  or 
within  ten  days  after  the  date  of  the  allowance.  Mcintosh  v.  Wheeler,  439 
10.  Where  executors  ac'ing  in  entire  good  faith,  and  under  the  advice  of  counsel 
have  ignorantly  but  innocently  made  an  error  in  settling  their  accounts 
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by  Inserting  ftu  item  of  iLiree  thousand  which  did  not  belong  there,  and 
where  it  further  appears  tliiil  the  money  repreeeiiled  by  this  item  was  not 
In  fact  received  l)y  thu  execiUors.  but  reinaitied  in  ihu  huiiiis  of  a  i«sta- 
mentary  truilee,  aii  iippellnle  court  will  ool.  years  atlor  tiie  accouul  has 
been  filed  and  confirmed,  disturb  the  selllemeut  so  made,  particularly 
when  ii  appears  that  out:  of  the  executors  haa  died  sluct;  the  accouuting. 
In  r»  OutetVt  E*taU.  86» 

11.  An  executor  in  prosecuting  aa  appual  must  act  iu  the  Inlereats  ot  the 

estate,  and  not  cuusult  the  personal  wishes  uf  some  of  tlie  duviaeea;  as.  ia 
such  a  case,  if  his  appeal  is  unsuccessful,  lie  must  resort  to  them  For  bla 
costs  of  suit,  and  will  nut  be  allowed  to  charge  sucli  costs  aod  expense  to 
llie  estate  he  repr>;seuts.     UesterUrg  tt  at.  t.  VUirk  «l  ai..  148 

12.  It  la  the  first  duty  of  au  executor  to  cause  the  will,  under  which  be  ia 

nominalad,  to  be  duly  probated;  and  if  such  probate  be  set  uaide  in  a 
suit  to  which  he  was  made  a  party,  lie  has  an  undoubted  riglit  to  have 
that  error.  It  it  be  one.   corrected  on  appeal.     Id. 

18.  Under  the  circumatBocea  ot  Iho  last  parugrupb.  il  is  entirely  proper  for  tha 

executor  to  cbarge  the  coats  and  expeDsea  ut  the  appeal  to  the  estate  he 
represents.  Id. 
14.  W  here  the  recitals  ot  a  will  provide  that  the  eiecutor  named  therein  shalt 
be  allowed  to  act  without  filing  the  usual  bond,  conditioned  upon  the 
faithful  discbarge  of  bis  duties,  the  exemption  will  be  regarded  us  strictly 
peraoaal  In  its  nature,  and  on  the  death  ot  the  executor  first  named,  will 
not  be  extended  to  his  successor  in  ofllce.  ^netr  tt  al.  v.  SluU  el  al.,  200 
16.  Where  il  Is  shown  that  an  executor  of  an  estate  uo  longer  bas  any  iulerest 
In  the  property,  be  is  not  a  ni-cessary  party  la  an  action  ot  law  atiaisst 
an  belr  or  devisee  of  the  testator  under  whose  wiil  he  originally  licid  bis 
Hppointmeul.  fbgU  v.  ProtaUint  BpiteopnC  Ckurek  of  tAe  fyrit/i  of  St. 
Miduul.  SOS 

19.  In  Michigiin,  (he  statutory  law  provides  that  "  thu  executor  or  admitdstra- 

tor  shall  be  allowed  all  necessary  expenses  In  tlie  care,  management  and 
■eltiement  of  the  estate;  and  for  bis  services  such  fees  as  tbe  law  providca 
together  with  all  extra  expenses.  <H(iw.  Ann.  St.  sec.  <'>B5a.)  Jaclaan 
V.  LeediM  BtUUc,  714 

17.  This  statute  should  be  so  construed  that  the  txecutor  or  administrator  may 
safely  procure  the  aid  ot  legal  advisers,  aud  thus  bind  the  estate  for  the 
payment  of  what  may  be  found  reasonable.     Id, 

See  Editorial   Note.   "An  Execntur  can  only  Sue  in  his  own 
Foniui."  79 

See  Editorial  Note,  "  Extent  of  an  Executor'a  Llablltty."   SS7 
BXECUTOUY  DEVISES. 
See,  Dbvibkb,  12, 

FRAUD. 

*e.  Undue  Influbncs.  1.  3,  8,  i.  5,  6.  7,  8. 
FBE  SIMPLE  ESTATES. 

See,  EffrATBs.  1,  2.  8,  ».  10,  11.  13.  16,  17. 
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PEE  TAIL  ESTATES. 

See,  E8TATB8,  14,  15,  17. 

GIFTS. 

See  Dbvisb.  Bbqubst.  Advancbments. 

See  EdltoriBl  Note, ''  mtts  CaasA  Mortis,"  14S 

GUARDIAN  AND  WARD. 

1.  A  ward  failed  for  twenty-two  years  after  she  attained  her  majority  to 
take  any  steps  to  compel  her  former  guardian  to  render  and  settle  his 
account  in  the  Probate  Court,  or  turn  over  the  property  in  his  possession. 
This  delay  was  not  explained  or  excused.  Held,  in  an  action  on  the 
guardian's  bond  against  the  surviving  surety,  brought  by  the  ward  over 
twenty-two  years  after  she  came  of  age,  that  her  laeheSt  irrespective  of 
any  statute  of  limitation,  was  a  bar  to  her  recovery.  Brandes  v. 
Carpenter,  088 

9.  Where  a  guardian  gives  bond,  and,  later,  land  of  his  ward  is  sold  under 
decree,  and  he  gives  an  additional  bond  to  secure  its  proceeds,  the  latter 
bond  is  primarily  liable  for  such  proceeds.  Bindley  it  at,  v.  Findley  et 
al.,  488 

B.  A  bond  reciting  one  to  be  a  guardian  estops  its  obligors  from  questioning 
that  fact.    Id. 

HOLOGRAPHIC  WILL. 

See,  CoNSTBUCTioK  OF  Wills,  28. 
HUSBAND  AND  WIFE. 

1.  It  is  entirely  competent  for  a  testator  to  postpone  the  vesting  of  his  estate 

in  his  children  until  after  the  death  of  his  wife.  And  this  right  of 
postponement  is  not  affected  by  her  death  before  the  youngest  child 
becomes  of  age.     Wilhdm  v.  Colder  et  al.,  627 

2.  The  law  will  not  permit  a  husband,  while  in  joint  occupancy  of  land  with 

his  wife,  to  acquire  a  tax  title  adverse  to  the  title  of  his  wife.  Ward 
y.  I^eetelletal.,  569 

IMPROVEMENTS. 

See,  Pbrmanbkt  Improtbmbnts,  1,  2. 
INHERITANCE  TAX. 

See,  SucOBSsiON  Tax,  1,  2,  8. 
INSURANCE. 

The  life  tenant  shall,  at  the  risk  of  committing  waste  if  neglected,  insure, 
for  the  benefit  of  the  whole  estate,  its  principal  or  eorpue,  so  that  in 
case  of  loss,  the  proceeds  may  be  either  expended  in  the  way  of  repairs, 
or  be  preserved  as  a  substitute  for  the  property  lost.  Hopkins  v.  Keazer  . 
etdt.,  608 

See  Trusts  and  Trustbbs,  4. 
INTENTION. 

See.  CoNSTKUCTioN  OP  Wills.  1,  3,  7,  9,  10.  14,  16,  17,  18,  21,  27. 
INTOXICATION. 

See,  Testamentary  Capacity,  3.  8. 
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1SSIE3  OF  FACT. 

tife  PLBADINQ  AND  PRACTICE,  tl,  12,   IT.   18. 

INTESTACY. 

1.  The  Inw  will  Dot  presume  tliut  It  Is  the  Inti-oUou  of  a  testator  tn  die 
iDteslale  as  to  some  portioD  of  bia  proporty,  liul  ratbcr  farora  tbe  view 
iJint  lie  intended  to  make  u  falid  tesitimeatniy  disposilioa  of  all  Uutt  be 
pOBseBsed.      Wliecler  v.  Brevtlm-  el  al,,  115 

'i.  Tbe  priiidple  baa  alnnys  been  recognizeil  tbitt  !nl«Rtacj  will  never  be  pre- 
sumed, Kud  tbe  court  will  resort  to  auy  reasonable  conatructiun  tbnt  will 
uvold  sucb  iL  miscarriage  of  lire  teslumi-Qiary  plim.   In  re  Gox'a  EflnCe.  616 

See  C'ON'STBDCTION  op  WlI.l.B.   1,  (). 

See  Editorial  Note,  "Presumption  of  Intestacy  not  Fa- 
vored," 176 
INTOXICATION. 

aiee  Tl5BTA«E4NTAUT  CAPACITY,   2,  S, 

INVENTOHY. 
A  reversioiiary  intereat  in  property  conveyed  to  trualees  for  the  benefit  of 
cieditora,  which ,  Kt  the  time  of  the  teatutor'a  dmth  aud  long  afterwards, 
issupptised  to  be  of  uo  value,  and  although  known  ti>  the  administrator, 
and  to  a  creditor  whoac  claim  arose,  la  not  included  in  the  inventory  of 
bfs  estate,  but  which,  eleven  years  subsequently,  turns  out  to  be  more 
than  aufflcient  to  pay  tbe  creditor'a  claim,  may  be  found  to  be  new  asaota 
within  Pub.  Sts,  (ch.  136,  sec.  II),  in  an  action  brought  by  a  creditor 
nearly  twelve  years  after  the  administrator  gave  bond,  and  within  the 
time  limited  by  the  atatute.     Qitiney  v.  Quincj/,  023 

See  AcoousTtNO,  1.  2,  3,  4,  5. 
JOINT  TENANCY  AND  TENANCY  IN  COMMON. 
The  last  will  of  a  father,  executed  before  tbe  abrogation  of  estates  by  jutat 
tenancy  by  tbe  act  of  1891,  which  reads:  "I  bequeath  to  my  son, 
Thamns.  the  sum  of  one  dollar,  and  to  Amanda  Anne,  wife  of  my  sod, 
Thomas,  and  ber  children,  I  bequeath  the  Fisber  farm,"  will  be  con- 
strued to  create  a  Joint  tenancy  !□  the  motber  and  children,  and  to  evi- 
dence an  intent  to  exclude  the  son  from  any  inheritable  interest  in  the 
land  under  the  statute  of  descents,  aa  tbe  heir  of  the  wife  or  children, 
there  beinj;  no  otbi^r  words  in  tbe  will  fnim  which  a  different  intent  caa 
be  inferred.     2fodU  v.  Tieple  el  al,  058 

SseEaTATEB.  12. 
See  Editorial  Note,  "  Nature  and  Scope  of  Joint  Tenancy," 

m% 

JOINT  WIIX. 
Where  a  husband  and  wife  execute  a  joint  will  the  recitals  of  which  convey 
certain  lands,  owned  by  them,  to  a  designated  dc7isce,  sucb  will  may  be 
offered  for  probate,  and  may  beprovedaatbesepatnte  will  of  whichever 
party  may  happen  lo  die  first.  And  on  the  death  of  the  survivor  such 
will  may  be  offered  for  probate  as  the  separate  will  of  tbe  person  who 
dies  last.     la  re  Ztarw"  Will,  8 

JUDICIAL  PltOCESS. 

See  PLitADiNo  AND  Practice,  36. 
Vol.  11-93 
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JURISDICTION. 

1.  A  Probate  Court  posaeases  a  siinilar  Jurisdiction  and  may  adopt  the  sanid 

mode  of  procedure  that  is  pursued  in  the  adjustment  of  the  accounts  of 
guardians;  und  executors,  administrators  and  guardians  are  alike  trusteea 
and  responsible  as  such,  and  the  rules  and  principles  of  equity  must,  to 
a  certain  extent,  prevail  in  the  adjudication  of  their  accounts.  Blm  et  at 
V.  Seaman  ei  al.,  45 

2.  The  jurisdiction  of  the  court  is  not  dependent  upon  the  filing  of  some 

claim  for  adjustment  in  it,  but  is  rather  dependent  upon  the  nature,  scope 
and  subject  matter  of  the  claim,  us  well  as  the  situation  and  residence  of 
the  parties  to  it.  Where  these  are  satisfactorily  established,  iu  decree  ia 
binding  upon  all  parties  to  the  suit.  Connaughian  v.  Bernard  et  al„  81 
8.  A  creditor  residing  in  the  state  of  Pennsylvania  will  be  allowed  to  sue  a 
foreign  executor  who  comes  within  the  jurisdiction,  notwithstanding  the 
prevalence  of  the  text-book  rule  that  an  executor  can  only  sue  or  be  sued 
in  his  own  forum,  Laughlin  ei  at.  v.  Solomon,  74 

See  Pleading  and  Practice,  27. 

LACHES. 

1.  Laches  will  be  imputed  to  a  mortgagor  who  assented  to  a  decree  for  the 

sale  of  the  incumbered  premises,  and  who,  twenty  years  after  the  ratifica- 
tion of  the  sale,  urges  for  the  first  time  that  the  sale  is  void  because  some 
trifling  formality  was  dispensed  with.    Connaughton  v.  Bernard  et  al ,    81 

2.  Award  failed  for  twenty-two  years  after  she  attained  her  majority  to  take 

any  steps  to  compel  her  former  guardian  to  render  and  settle  his  account 
in  the  Probate  Court,  or  turn  over  the  property  in  his  possession.  This 
delay  was  not  explained  or  excused.  Held,  in  an  action  on  the  guar- 
dian's bond  against  the  surviving  surety,  brought  by  the  ward  over 
twenty-two  years  after  she  came  of  age,  that  her  laches,  irrespective  of 
any  statute  of  limitation,  was  a  bar  to  her  recovery.  Brandes  v.  Car- 
penter, 28$ 
8.  Laches  mny  be  rightfully  imputed  to  one  who  neglects  to  assert  his  rights 
as  to  a  particular  defense,  for  a  period  of  twenty  years;  especially  where 
other  equities,  in  favor  of  outside  parties,  have  supervened.  Stevens  et 
al.  V.  Melcheretcd.,  404 
LATENT  AMBIGUITY. 

1.  Where  a  case  of  latent  ambiguity  is  developed  in  a  descriptive  portion  of  a 

devise,  resort  may  be  had  to  extraneous  evidence  in  order  to  show  the 
testator's  meaning.     Vandiver  et  al.  v.  Vandtper,  855 

2.  If  there  is  no  latent  nmbiguity  in  the  will  requiring  the  aid  of  parol  evi- 

dence in  order  to  clear  up  the  obscurity,  and  no  residuary  clause  from 
the  language  of  which  it  might  appear  that  the  residue  of  the  estate  after 
paying  legacies  was  devised  in  a  particular  way,  the  court  will  exclude 
parol  evidence  of  the  tefttamentary  intent  so  far  as  it  seeks  to  show  that 
the  testator  knew  that  his  personal  property  was  insufficient  to  pay  the 
legacies,  and  meant  tliat  they  should  be  a  charge  upon  the  land.  Went- 
ioorth  et  al.  v.  Read  et  al. .  258 
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LEADING  QUESTIONS. 

Sm  Bvtdbnck,  Sfl. 
LE0ACIE3. 

1.  One  11.  uDilertook  to  dispose  of  several  thousand  sharea  of  corporate  trtock 

wliicb  he  owned  ni  the  ilnic  of  executing  liis  will,  but  which,  ni  tho  lime 

of  Ills  death,  had  been  diapoied  of.     Hrld,  vt  n  matter  of  law,  that  the 

legaclea  could  not  be  rtgnnJed  ai  apecillu,  and  were,  tliercforc,  not  nithin 

the  priiiciplea  aud   rules  govorciitig  ademption.     Mahonty  el  nl.  v.  ffolt 

el  al..  267 

S.  Will  n  a  will  directs  a  certain  fuud  to  be  divider!  among  individuals  by 

name,  share  and  share  alike,  the  rule  Is  well  sertled  that  the  iotereatH  of 

those  dying  bi'torc  the  testator  are  deemed  to  have  lapsed,    Mojfttt  v. 

Sliitendorf  tt  al.,  474 

8.  A  legatee  has  ao  undoubted  right  to  hriug  an  action  for  ihe  recovery  of 

his  legacy,  and  an  aduiinisirator  will  uoC  be  heard  to  allege,  as  a  reason 

for  refusing  payment,  that  there  are  oiitstaudlngdebia  against  the  estate. 

when  it  apiicars  that  such  debts  are  barred  by  the  statute  of  limitations. 

Battttt  V.  MeOabt.  664 

4.  It  is  well  settled  that  the  bequest  of  the  interest  on  a  particular  sum  wil  loot 

be  construed  aa  equlvnlent  lo  giving  an  annuity  of  the  same  amount 

although  payable  annually;  Imt  It  will  be  regarded  simply  as  the  gift  of 

the  income  or  Interest  of  that  amount.     In  re  Dfiif^'i  Ettate,  ItJJ 

LBOACIEB, 

See   Editorial  Note,  "Diathietlon  between  Spcciflo  and  De- 

moimtrHtlve  Legaciea."  Sas 

See  EdItnrUI  Note,  "  Wlieu  Legacies  are  a  Chorgti  upon  the 

Land  Devised,"  2SS 

See  Editorial    Note,    "  Distinction  between  Annuities    and 

LegoeieB,"  138 

LETTERS  OF  ADMINISTRATION. 

ate  Plkadino  and  Practick,  23,  24. 
LIFE  ESJTATH. 

Ste  ESTATES,  3,  5,  6,  7,  8,  B,  11.  16. 

MARRIED  WOMEN. 

1.  By  statutory  law,   In  the  slate  of  Wisconsin,  married   women  have  the 

absolute  power  of  disposing  of  Iheir  property  by  a  last  will  and  testament 
without  tiie  consent  of  their  husbands,     /it  rt  Lgon't  leiU,  3gQ 

2.  The  subsequent  marriage  of  a  testatrix  will  not  operate  as  a  revocation  of 

her  last  will  and  testament;  and  the  rule  of  the  common  luw,  in  this 
resiled,  has,  quite  generally,  been  changed  by  slalulu.     Id. 

See  Editorial  Note,  "  Berocation  of  Wills  by  Marriage,"    868 
MENTAL  ALIENATION, 

Sre  Testauentabt  Capacitt,  1,  2,  8,  4,  6,  6,  7,  8,  9.  10,  11.  13 
MISTAKE, 

It  Is  the  special  province  of  a  court  of  equity  to  give  appropriate  relief 
where,  in  a  conveyance  of  real  eatate,  there  was  a  mutual  mistake  of  fact 
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in  reference  to  the  eonditioa  of  the  property  arising  from  a  defect  in  the 
construction  of  a  building  hidden  and  unknown  at  the  time  of  the  trans- 
fer.   tiUvens  et  al.  v.  Melchm*  et  cU, 
MUTILATION. 

JSes  Revocation  of  Wills,  1;  2,  8. 
MUTUAL  WILLa 

See  Joint  Will,  1. 

NUNCUPATIVE  WILLS. 

The  declaration  of  inability  or  ignorance  how  to  write  or  sign  his  name, 
attested  by  the  notary  in  his  certificate  to  the  nuncupatiye  will  by  public 
act,  takes  the  place  of  the  signature  required  by  the  Louisiana  Code  of  a 
testator  who  can  sign;  and  the  mark  of  the  testator  unable,  or  who 
knows  not  how,  to  sign,  is  unnecessary  to  such  will  accompanied  with 
that  declaration.     Henneuey's  Heirs  v.  Wofdfe  et  al,  156 

See  Editorial  Note,  ''NuncnpatlYe  Wills/'  171 

OBLITERATION. 

See  Rbyocation  of  Wills,  1,  2,  8. 

PARTIES. 

See  Pleading  and  Practice,  2,  6,  6,  8,  14,  19,  28. 

PARTNERSHIP. 

It  is  entirely  competent  for  a  testator  to  provide  by  will  for  the  continu- 
ance of  a  partnership  relation  made  by  him  in  his  lifetime,  when  such 
partnerships  are  for  specified  unexpired  terms.  SUvene  et  al,  y,  Melcher 
etal.,  404 

PERMANENT  IMPROVEMENTS. 

1.  Where  the  beneficiary  under  a  will  is  subjected  to  a  large  expenditure  by 

reason  of  certain  permanent  improvements  and  repairs  which  were  ab- 
solutely necessary  to  the  judicious  management  of  the  estate,  the  amount 
so  expended  should  be  refunded  to  such  beneficiaries,  or  in  some  way 
entered  to  their  credit;  and  this  rule  is  in  no  wise  affected  by  the  fact  that 
they  objected  to  the  improvements,  in  the  first  instance,  and  never  ex- 
pected to  be  reimbursed  for  their  outlay.   Stevens  et  cU  v.  MeUher  et  al. ,  404 

2.  The  rule  as  to  reimbursements,  last  stated,  for  permanent  improvements 

as  distinguished  from  ordinary  repairs  is  in  contravention  of  common 
law  methods,  and  is  the  outcome  of  modern  equity  jurisprudence  that 
requires  the  granting  of  relief  wherever  the  equities  of  the  case  strongly 
appeal  to  the  conscience  of  the  chancellor.    Id. 

See  Editorial  Note,  ''Allowance  for   Permanent  Improve- 
ments," 426 
PERPETUITIES. 
1.  The  rule  against  perpetuities  was  established  to  prevent  the  creation  of 
estates  which  are  to  vest  or  come  into  being  upon  a  remote  contingency, 
and  where  the  vesting  of  an  estate  or  interest  is  thereby  unlawfully 
postponed  beyond  the  period  of  a  life  or  lives  in  being  and  twenty-one 
years  and  nine  months  thereafter.    Pulitzer  v.  Livingttton,                  380 
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PERPETtJITIES— Poi(frtH«i. 
2,  Notbiog  la  denouniwdaa  a  perpetuity  that  does  Dot  transgress  Ihb  rule.  Id. 

5.  It  is  eqnsttj  applicable  to  equitable  as  to  legal  estates  or  foteruaU,  to 

itiBlruuicntB  ciecutiog  powent  us  well  He  to  other  iDStruiDentH.     Jtl. 
4.  The  ruin  afpiinst  perpetuities  is  iodependenl  and  distinct  from  that  of  a 
restraint  upon  alienation,  although  their  object  Is  the  same,  the  preven 
tion  of  propertj  being  taken  out  of  I'omiuercc,  and  locked  U|j.  or  so  huld 
that  it  cnunot  be  couveyed.    lil. 

6.  It  concerns  itself  only  witli  the  vesting — the  comraencitig— of  eslaten,  and 

not  at  all  with  their  termir;atioD,     Irl. 

6.  A  perpetuity,  is  a  future  limitation,  whether  executory  or  by  way  Df 
remainder,  and  of  either  real  or  personal  property,  which  t»  not  to  vest 
-until  after  the  expiration  of,  or  will  not  necesaarlly  vest  witlilu.  the 
period  flxed  and  preacribtd  by  low  for  the  creation  of  future  estates 
and  inieroBia,  and  wlilch  is  not  destructible  by  ilie  perKoiis  for  tlie  time 
being  entitles!  lothc  property  subject  to  the  future  limitation,  exnjpt  with 
the  concurrence  of  the  individual  inlereslcd  under  (hat  limitation.  Id. 

1.  An  estate  or  interest  tiiat  la  TeEl«d  is  not  euhject  to,  and  rannot  ofTeod 
against,  tlie  rule.     Id. 

8.  The  same  ts  irtie  of  future  estates  or  interests  tlint  are  destructible  at  the 
n  Hi  and  pleasure  of  the  owners  of  the  properly.     Jd. 

ft,  The  rule  agalimt  perpetuities  requires  liiat  an  executory  devise  must  lake 
effect,  if  nt  all.  within  a  certain  limited  period.  Thus,  a  devise  over  on 
the  death  of  the  Qrat  taker  wilhiiut  issue,  or  without  leuvlng  heirs,  etc., 
bus  been  held  to  be  Indefinite  and  thcrelore  void.  But  a  devise  over  to 
take  effect  at  the  death  of  the  first  taker,  or  at  iiis  deatli  leaving  no  chil- 
dren, or  without  iaaue  alive,  has  been  held  to  be  definite  and  therefore 
good.     Orangerv.  Ornnger  eC  itl..  84 

10.  In  Minnesota,  section  3040  of  tlic  Reviseil  Statutes  of  thai  state  abrognUa 
the  rule  againal  perputuitles,  and  the  rule  which  prohibits  rexlraint  of 
ollenallou  so  far  ua  aucb  rules  apply  to  a  religious  society.  Laiu  el  nl. 
T.  Eaton  ft  at..  70S 

See  Edllorlal  Note,  "A  Celebrated  Case  on  Perpetnltles."  478 
PLEADING  AND  PRACTICE. 

1.  Where  a  motion  to  disuilss  an  appeal  Is  made  in  due  time,  erroneously 

overruled,  and  eicepled  to  by  the  plainilH,  he  does  not  confer  jiirisdic 
tion  on  the  court  by  thereafter  litigating  the  demand  In  tlie  District 
Court,  hut  may.  after  fiaal  judgment  against  him.  talte  advantage  of  the 
error  in  tlie  ruling  on  the  motion  by  ijetition  in  error  in  tl;Is  court.  Mc^ 
Inlotk  V.   Wkeder.  43fl 

2,  In  all  actions  for  partition,  the  costs  of  the  proceedings  sliall  bo  paid  la 

the  first  Instance  by  llie  plalatifT,  but  eventunlly  by  all  the  parties  In 
proportion  lo  their  interests.     Finek  et  at.  v.  Oarrttt  rt  ai.,  468 

8.  In  New  York,  the  short  statute  of  limitations  which  allows  the  tenant,  ut 
any  time  within  six  months  afl«r  the  landlord  has  been  placed  In  posses- 
sion undtr  ati  I'jec  nieiit  ku!I.  to  p^y  up  all  rent  in  arrear.  and  failing  In 
t  lat  to  line  111.  iclief  in  liiw  orequitv — applies  only  to  a  defendant  who 
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is  sued  in  ejectment  by  his  landlord  for  the  recovery  of  rent.  8and&  v. 
Church  etcU.,  548 

4.  Although  detached  portions  of  the  judge's  charge  to  the  jury  are  mislead- 
ing, they  will  not  be  allowed  to  effect  a  reversal  of  the  case,  when  it 
appears  from  express  statements  in  other  portions  of  the  charge  that  ihe 
jury  could  not  have  been  influenced  or  misled  by  the  error.  Crenshaw 
et  al,  V.  Johnson  et  al.,  238 

6.  A  bill  of  equity,  filed  by  the  widow  of  a  deceased  party  against  the  ad. 
ministrator  of  the  estate  of  her  deceased  husband,  charging  a  failure  on 
the  part  of  said  administrator  to  collect  and  account  for  the  assets  of  his 
intestate,  and  to  pay  over  to  her  the  portion  of  the  personalty  of  her 
deceased  husband  to  which  she  is  entitled  as  his  widow,  which  does 
not  show  when  said  administrator  qunlifled  and  gave  bond  for  the  per- 
formance of  his  duties,  or  that  a  year  hud  elapsed  from  the  time  of  such 
qualification  of  such  administrator,  is  demurrable  and  cannot  be  sus. 
tained.    Harris  y.  OrreiaL.,  808 

6.  Where  it  is  shown  that  an  executor  of  an  estate  no  longer  has  any  interest 

in  the  property,  he  is  not  a  necessary  party  in  an  action  of  law  against 
an  heir  or  devisee  of  the  testator  under  whose  will  he  originally  held  his 
appointment.  FogU  v.  Prot.  Bpis.  Church  of  the  Parish  of  i^t,  Michael,  568 

7.  When  an  action  proceeds  to  final  judgment,  and  that  judgrnent  authorizes 

the  sale  of  certain  lands  formerly  belonging  to  the  decedent,  and  this 
sale  is  duly  confirmed  by  a  court  of  competent  jurisdiction,  it  can  only 
be  set  aside  by  an  independent  action  instituted  for  that  purpose.  Hauls 
V.  Carter  etal.,  840 

8.  In  a  proceeding  to  sell  lands  belonging  to  a  decedent  estate  in  order  to  pay 

the  claims  presented,  a  judgment  creditor  has  no  right  to  be  made  a 
party  plaintiff  with  the  personal  representives  of  the  deceased.    Id. 

9.  The  issue  as  to  whether  a  paper  writing  is  the  will  of  the  decedent  is 

made  up  upon  the  filing  of  a  caveat,  and  it  is  not  necessary  for  the  pro- 
pounders  to  file  an  answer.     Crenshaw  et  al,  v.  Johns^m  et  al.,  283 

10.  A  cause  will  be  promptly  remanded,  whenever  the  ends  of  justice  call 

for  such  a  course.     Succession  of  Easum,  548 

11.  The  finding  of  fact  by  a  trial  court  will  not  be  set  aside  without  finding 

that  it  was  made  against  the  clear  preponderance  of  the  evidence.  Hen- 
derson etal.  V.  AdafM  etcU,,  480 

12.  Issues  of  fact  in  an  equity  case  are  properly  presented  to  the  jury  by  in- 

terrogatories, but  there  should  be  only  one  series  of  interrogatories  in 
such  case,  and  such  interrogatories  should  cover  the  material  questions 
in  dispute.     Kelly  et  al.  v.  Perrault  et  al.,  179 

18.  A  claim  that  certain  probate  proceedings  were  collusive  and  a  fraud  upon 
the  creditors  of  the  decedent,  is  not  sustained  by  a  statement  in  an  affi- 
davit to  the  effect  that  the  party  making  it  '*  believes  that  a  claim  is  in- 
valid, and  that  it  can  be  defeated,  and  that  it  should  be."  Such  a  state- 
ment  is  nothing  more  than  the  conclusion  of  the  affiant.  Home  8av. 
Bank  et  al.  v.  Lillibridge,  700 
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14.  A  Bistuie  which  Indicaies  the  ineiliodH  lliat  glioll  be  pursued  upon  an  ap 

peal  from  an  order  of  the  Probate  Court,  and  whlcli,  inter  aliii.  requires 
DotlcetobcservedupoD  the  relators,  issufllcieutly  cciniplied  witti,  so  lariu 
the  questioD  of  nuiice  h  concerned,  if  it  appeura  that  all  of  the  interested 
parties,  08  nmatterof  fact,  had  notice  Ihat  the  appeal  hod  lieen  taken,  lit 
10.  The  rJglit  at  nclioa  of  a  mortgagee  or  le^ii  holder  of  a  note  !e  indepead- 
ent  of  the  remedy  given  him  by  fliing  hia  claim  io  the  Probate  Court, 
aiid  a  failure  to  bu  present  Lis  claim  in  the  Probate  Court  within  two 
years  after  tile  issuance  of  letters  lestamenlary  will  not  of  itself  bar  a 
right  of  forccloHure  of  a  uole  and  mortgage  not  otherwise  barred. 
Waughep  tt  aZ.  v.  BartUil  el  al.,  638 

15.  The  (orecUiBure  of  a  note  and  mortga^  la  not  a  proc^ceding  against  an 

estate,  nor  is  It  one  in  pcraanam,  but  rather  in  the  nature  of  a  proceed- 
ing in  rim  to  euforce  certain  security  specially  set  apart  lor  the  iudum- 
nity  of  the  bolder  of  the  note.    Id, 

17.  It  is  entirely  competent  for  the  court  to  limit  a  request  for  instructions  to 

the  Jury,  where  tbe  instructions  embody  too  broad  a  stal/?ment  of  the 
law.  ur  where  they  are  so  framed  as  to  carry  a  wrong  impression  of  the 
law  to  the  jury.     Mayiuird  v.  TyUr  et  al.,  565 

18.  Tbe  order  of  a  aiugle  Justice,  denying  in  his  discretion  a  motion  to  frame 

issues  for  a  jury  in  tbe  cose  of  an  anpeal  from  the  decree  of  a  Probate 
Court  which  relates  to  a  former  decree  of  that  court,  fixing  liie  'tutu*  at 
two  persona  as  respectively  a  sun  and  n  daugbter  of  a  no  tlier  by  adoption, 
will  not  be  reversed,  if  tbe  disi^rettuo  was  rightly  exercised,  MeSay  v. 
Kean.  SSS 

18.  Tbe  limits  of  every  legal  controversy  must  be  proscribed  by  the  pleadings 
of  the  parties  to  tticm,  and  tbe  trial  court  U  not  obliged  to  receive  evi- 
dence thai  Is  entirely  foreign  to  the  issue  made  by  tbe  pleading.  Smit\ 
T.  Beimtr.  288 

30.  In  Connecticut  an  aclion  may  be  brought  by  any  person  claiming  title  to, 
or  any  interest  in  the  real  pro[)erly,  against  any  person  or  piTsons  who 
claim  to  own  the  same,  or  any  part  thereof,  or  who  claim  to  have  any 
estate  either  in  tee.  for  years,  for  li(f.  in  reversion,  or  remainder,  or  any 
Interest  in  the  sarae.  or  any  lien  or  incumbrance  thereon,  adverse  to  the 
plaintiff,  for  the  purpose  of  deleriaining  such  adverse  eatnle.  interest,  or 
claim,  and  to  clear  up  all  doubts  anil  disputes,  and  to  quiet  and  settle 
the  title  to  the  same.     Mila  et  al.  v.  Sti-ong  et  al. ,  207 

81.  Tbe  complaint  in  such  action  shall  descritic  llie  properly  in  question  and 
state  the  plaintiCf's  claim.  Interest,  or  title,  and  shall  name  the  person  or 
persons  who  claim  such  adverse  eatnle  or  interest.     Id. 

S3.  Bach  dcfendiint  shall  in  his  answer,  state  whether  or  not  he  claims  any 
estate,  interest  In,  or  incumbrance  on  said  propi.Tly.  or  any  pari  thereof. 
and.  If  so.  the  nature  and  exienl  of  Ihe  cstatd,  interest,  or  incnmhrance 
which  he  claims,  and  he  shall  set  out  the  manner  in  which,  and  th« 
sources  ihrougli  which  such  estate,  interest,  or  incumbrance,  is  uialmed 
to  be  derived.    Id. 
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23.  Under  the  provisioas  of  the  North  Carolina  Code  refirulating;  the  issu- 

ance of  letters  of  admiaistration,  preference  is  given  to  certain  per- 
sons successively  provided  theyr  assert  their  rights  to  administer  the 
estate  within  the  time  prescribed  by  law.     Withrow  v.  De  Priest,  588 

24,  If  those  to  whom  the  preference  is  given  fail  to  act  within  six  months 

after  due  notice,  the  law  will  assume  their  renimciation  of  tlie  right.  Id. 
85.  Alleged  errors  of  a  trial  court  in  au  equity  case,  in  giving  or  refusing 
to  give  instructions  to  a  jury  called  to  assist  the  court,  are  immate- 
rial, aud  will  not  be  reviewed  on  appeal.  The  propriety  of  giving  in- 
structions in  such  case  is  doubtful.     Kellff  et  al.  v.  PerrauU  et  al.,      179 

26.  The  object  of  judicial  process  and  its  service  is  to  bring  the  litigating 

parties  before  the  court,  and  if  they  make  due  appearance,  it  is  imma- 
terial whether  it  is  in  pursuance  of  good  or  bad  process,  or  no  process  at 
all.     Tewalt  et  al.  v.  Irwin,  216 

27.  A  party  who  lias  duly  submitted  to  a  particular  method  of  adjudication 

will  not  be  heard  to  insist  in  the  Appellate  Court  that  the  court  below 
had  no  jurisdiction  to  try  the  case,  wheu  it  app<'ars  that  a  jurisdictional 
question  was  not  presented.     Logan  v.  McGafuin,  589 

28.  Where  parties  submit  to  a  certain  method  of  adjudication,  the  question 

of  the  regularity  of  the  procedure  cannot  be  first  raised  in  the  Appellate 
Court.    Id. 

29.  In  an  action  on  the  bond  of  an  administratrix  based  upon  her  failure  to 

render  an  accounting,  after  having  been  ordered -so  to  do  by  a  court  of 
competent  jurisdiction,  a  defense  based  upon  the  al  eged  insolvency  of 
the  estute  will  not  be  allowed,  and,  on  demurrer  will  be  adjudged  insuf- 
ficient especially  when  it  appears  that  no  representation  of  the  insolvency 
was  made  by  the  administratrix  before  the  action  was  brought.  Mu" 
nidpal  Court  v.  McElroy  et  al.,  '    487 

80.  Exceptions  to  a  commissioner's  report  recommitted  will  not  be  considered 

in  hearing  the  case  on  a  second  report,  unless  such  exceptions  be  made 
to  the  .second  report.    Bindley  et  al.  v.  Findley  et  al.,  488 

81.  It  is  well  settled  that  a  distributee  may  support  a  bill  in  equity  against  an 

administrator,  for  the  purpose  of  recovering  his  share  of  the  intestate 
esUte.     Sehavb  et  al.  v.  Griffin,  820 

82.  Under  the  Montana  Code  of  Civil  Procedure,  section  8830,  an  affidavit 

may  be  used  to  verify  a  pleading  or  a  paper  in  a  special  proceeding,  to 
prove  the  service  of  a  summons,  notice  or  other  paper  in  an  action  or 
special  proceeding,  to  obtain  a  provisional  remedy,  the  examination  of  a 
witness,  or  a  stay  of  proceedings,  and  in  any  other  case  expressly  permit- 
ted by  some  other  provision  of  the  same  code.  In  re  Liter" ^  Bsfa'e,  441 
88.  In  all  cases,  other  than  those  mentioned  in  the  section  last  cited,  where  a 
written  declaration  under  oath  is  used,  it  must  be  a  deposition  taken  in 
due  form;  and  such  deposition  may  be  taken  to  secure  the  testimony  of 
a  witness  out  of  the  state  any  time  after  the  commencement  of  an  action 
or  special  proceedmg,  provided  the  question  of  fact  has  be  n  raised  in 
the  case.     (Section  8841.)    Id. 
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34.  WUere  Ibecoutl  in  itscliarge  to  thejiiry  misstates  the  law  in  a  material 

particular,  and  the  errnt  remnmB  uucorrect^d  until  after  llie  jatj  bare 

rendercci  tlieir  verdict  (md  been  diBcIiarged,  a  Dew  trial  sbould  bo 

ordered.      llWiaMiwn  v,  Tiion  ct  al..  QIQ 

8S.  A  pleading  wlticli  stacks  to  Join  a  Ifgal  ntid  equilablu  cause  of  acllon  is 

tncongnious  aud  will  be  d^clnred  lud  no  rlcmurrer.     A  cnmplaUit  tbat 

does  not  state  furtB  sufflrient  to  cotiBlilute  a  cause  of  aclion  la   tdwaya 

open  lo  demurrer.     Bliilixlfy  v.  Snuiek  etal.,  1 

See  Editnrlal  Note,  "  Suit  Must  be  Uroagbt  In  the  Name  of 

the  Itcnl  PiirtT  In  Intereat,"  U3 

POWERS. 

1.  When  an  eslale  is  given  to  a  person  generally  or  Indeflnitely  with  a  power 
of  diapualtJon.  it  carries  a  fee;  and  the  only  excppliun  to  the  rule  is  when 
the  testaicr  gives  to  ibe  llrst  taker  an  eslaio  for  life  only  by  creation  and 
eipresB  words,  and  annexes  lo  it  the  power  of  disposition.  Gadd  et  al. 
T.  Shnier  et  al.,  BO 

B.  A  power  is  simply  an  authority  whereby  n  person  is  enabled  lo  dispose  of 
an  Inteieat  in  real  estate,  which  interest  is  vt-slcd  cither  lu  bimaetf  or  in 
some  other  person.    HailUy  et  al.  v.  lladUy.  22 

8.  The  exercise  of  a  power  depends,  in  most  instances,  upon  the  discretion 

of  the  donee,  and  no  person  can  !»  made  a  beueficiury  unleaa  the  discre- 
tion vesled  in  tlie  donee  tjilce«  a  definite  form  ot  disposition.     Id. 
4.  If  the  power  is  committed  lo  two  or  more  trustees,  ll  is  regarded  as  coupled 
with  an  Interest,  and  will  silj]  exist  in  the  surviving  trustee  on  the  death 
of  any  or  all  of  the  colrtistees.    Id. 
B.  If  the  power  la  confided  to  several  trustees,  notainiUim,  ll  imports  a  per- 
sonal discretion  or  confldencs  of  a  personal  nature,  and  pn  the  death  of 
one  of  these  donees,  the  power  dies  with  him,  and  cannot  be  exercised 
by  the  survivors.    Id. 
6.  The  rule  laat  staled  docs  not  obtain  whenever  it  appears  tbat  the  donor  of 
the  power  mpressly  authorized  the  subslilulion  of  another  person  upon 
the  death  of  any  of  those  named  by  himself.    Id. 
PROCESS. 

Se«  Plkadino  and  Practicb.  28. 
PRACTICE. 

Hee  PLXADiNa  akd  Practicb. 
PROBATE  OP  WILLS. 

See  ExBccTORB  add  AsuiNisTitATona,  13. 
PRESUMPTION  OF  DEATH. 
1.  It  is  well  settled  that  absence,  unexplained  and  without  having  been  heard 
from  for  the  period  of  seven  years,  affords  a  legal  presumption  of  death, 
Sehaiib  et  at.  v.  Qriffia,  320 

9.  Mere  Iap«e  of  time  is  not  aufflcient  of  itself  alone  lo  raise  this  presump- 

tion, but  the  case  is  different  if  there  is  proof  tbat  the  person  has  never 
been  beard  of  by  any  of  his  family,  or  has  neyer  communicated  with 
them.     Id. 

\oh.  11-94 


746  IND£X. 

PRESUMPTION  OFDE&TR—Continuid. 
8.  But  while  there  is  such  a  presumptioa  of  a  death  of  a  party,  thera  arises 
therefrom  no  presumption  as  to  the  time  of  death,  and  henoe^  if  it  be 
necessary  to  establish  the  precise  period  of  death,  it  must  be  done  by 
competent  evidence.    Id, 
PROBATE  COURT. 

/3e&  Accounting.  2. 

REMAINDERS. 

S&e  Estates,  8,  4,  7, 10. 
RESTRAINTS  ON  ALIENATION. 
1.  In  creating  a  fee  simple  estate,  the  testator  may  provide  for  a  partial  restric- 
tion on  the  power  of  alienation,  but  a  general  restraint  without  qualifica- 
tion on  the  right  to  alienate  is  repugnant  to  the  estate  granted  and  therefore 
void.     To8t  V.  JfcKee  et  aL,  816 

8.  The  test  as  to  what  constitutes  a  valid  partial  restraint  on  alienation  is 
this:  If  allowed  to  operate,  would  the  restriction  be  inconsistent  with  a 
reasonable  enjoyment  of  the  fee?  If  this  question  be  answered  in  the 
affirmative,  the  attempted  restriction  is  void;  but,  if  it  be  answered  in 
the  negative,  it  will  be  upheld.    Id, 

See  Editorial  Note, ''  Restraints  on  Alienation,"  818 

REVOCATION. 

1.  The  distinction  between  a  will  revoked  and  a  will  altered  is  this:  If  what 

is  done  simply  takes  away  what  was  given  before,  or  a  part  of  what  was 
given  before,  then  it  is  revocation;  but  if  it  gives  something  in  addition 
or  gives  something  else,  then  it  is  more  than  revocation,  and  cannot  be 
done  by  mere  obliteration.    Appeal  of  Mileft  et  al,,  dl9 

2.  When  by  the  obliteration  of  certain  words,  a  different  meaning  is  imparted, 

there  is  not  a  mere  revocation;  there  is  something  more  than  the  destruc- 
tion of  that  which  has  been  antecedently  done;  there  is  a  transmutation 
by  which  a  new  clause  is  created;  there  is  another  and  distinct  testa- 
mentary disposition  which  must  be  authenticated  by  the  observance  of 
the  statutory  requirements.     Id. 

See  Married  Women,  2. 

See  Editorial  Note,  "  Reyoc&tion  of  Wills  by  Marriage,"     288 

SALE. 

1.  When  a  sale  has  been  ratified,  after  due  publication  in  accordance  with 

established  equity  forms,  the  facts  relied  on  by  one  seeking  to  have  the 
sale  set  aside  must  be  very  clearly  established,  and  must  be  of  such  a 
character  as  will  strongly  appeal  to  the  conscience  of  a  chancellor.  Con- 
naughton  v.  Bernard  et  al.,  81 

2.  When  it  is  obvious  that  an  injustice  will  be  perpetrated  by  compelling  the 

purchaser  to  take  the  property  bid  in  at  an  administrator's  sale,  the  court 
will  rescind  the  order  of  ratification  and  place  the  parties  in  statu  quo 
provided  the  purchaser  has  not,  by  his  conduct  or  neglect,  deprived  him- 
self of  the  right  to  relief,  and  it  appears  that  the  proceeds  of  the  sale  are 
still  within  the  control  of  the  court.  Id. 
8.  An  administrator's  sale  will  not  be  set  aside  because  on  investigation  of 
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GALE— Continftal. 

Uie  title  U  is  found  that  Die  loeu»  in  quo  is  subject  tn  a  alig'ht  eBScmenl 
which  in  no  way  interfereB  willi  liio  ordioary  use  of  the  pruraises,  und 
where  it  fiirllier  appe&rB  that  he  was  Cully  aware  of  the  slluatioa  la 
Ibe  title  80  fur  us  it  related  to  the  ensemeiit  iu  (|iiisiion.  LI. 
4.  Id  caet^  of  neeesalty.  testaiaDntnrj  truatei^a  liuve  tlie  power  to  uae  the  Id- 
come.  aud  even  to  sell  the  property  outright,  in  onler  lo  pay  taioa  an- 
Besged  aud  expeusea  accruiug  in  the  can.'  and  uianagmnerit  of  the  prop- 
erty, aud  Ihia  power  is  vealud  in  Ihe  truBleea  withmit  a  specidc  aiithoHia- 
tioD  lo  [liitt  effect  frum  the  recllab  of  iliu  wills  under  which  they  act. 
Bn*er  et  ai.  v.  tilali  tt  of..  2U5 

G  Where  a  will  expressly  erapowera  tmaleea  ro  sell  without  authority  from, 
or  approval  of.  the  court,  they  may  make  any  sale  which  iu  their  judg- 
ment, in  the  eierciae  of  au  honest  piirpoae.  they  believe  to  be  for  tha 
beet  interest  of  the  cetlui  que  truat.  Id. 
•.  A  Judicial  siile  of  land,  aa  n  general  rub.  conTorts  it  lulo  personalty.  If 
land  be  sold,  belonging  to  an  infant  or  Insane  person,  the  asle  does  not 
at  once  convert  Into  personalty,  but  the  proceeds  remain  realty  until  the 
Infant  becomes  of  age,  and.  iu  the  case  of  one  inune,  until  he  becomes 
capable  of  making  a  will,  when  they  are  lo  be  regarded  as  personailj. 
FindUy  el  al.  v.  Findlty  etal,  488 

7.  When  an  action  proceeds  to  flniil  juilgnieut.  and  that  Judgment  authorizes 
the  sale  of  certain  lands  formerly  belonging  to  llie  decedent,  and  this 
sale  la  duly  coijflrtne<l  by  a  court  of  competent  jurisdiction,  it  cun  only 
be  set  sside  by  an  Independent  action  instituted  for  that  purpose.  HaieU 
y.  CarUr  tt  al ,  340 

&  In  a  proceeding  lo  sell  Unda  lielonging  !>>  a  decedent  estate  in  order  lo 
pay  the  claims  presented,  a  judgment  creditor  htia  no  right  to  be  made  a 
party  plalnliS  with  the  personal  represenlalives  of  llie  deceased.  Id. 
B.  The  mere  fact  thai  a  trustee  personally  purchased  the  pro|wrty  of  a  minor 
beneflciary  at  a  foreclosure  sale  does  not  render  such  purchase  toM.  ab- 
solutely, but  only  voidable  at  the  election  of  the  beiieSeiary.  And  the 
title  acquired  at  such  a  sale  even  while  In  the  hands  of  a  trustee  who 
made  the  purchase,  may  be  cnnfirmed  by  ncquiesccuce  as  well  as  by  the 
express  act  of  the  beueflciary.    Sahn  v   Chapin.  lj7D 

SBPARiTE  WILL. 

A*  Joint  Will.  1. 
SPECIFIC  LEGACIES. 

See  Editorial  Note.  "Disllnrtlon  Betneen  Ifgaeles,"         269 
SPECIFIC  PEIiFOUMANCE. 

Where,  in  a  suit  for  the  specific  performance  of  an  agreement  lo  exclinnge 

land,  objecllon  be  miaed  lo  the  litla  tendered,  and  Ibnt  defect  Is  subse- 

qaently  cured  by  limitation,  a  decree  of  specific  performance  may  Issue. 

And  will  not  be  set  aside  by  Ihu  AppellHte  Court.     Kithn  v.  Chnpin.  678 

Alee  Contract.  1,  2.3. 

See  Editorial  Note,  "Agreemeiiti  to  Mak*-  a  Will  "  577 

See  Editorial  Note,  "Speolflu  I'errormouce,  Right  of  Frohatn 

Court  to  Enforce,"  683 
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SPENDTHRIFT  TRUSTS. 

See  Trusts  and  Trustees,  14. 

See  Editorial  Note,  '*  Spendthrift  Trusts."  683 

STATUTE  OF  FRAUDS. 

1.  Tlie  statute  of  frauds  is  satisfied  in  all  cases  where  a  trust  originally  cre- 

ated by  parol  is  admitted  in  writing  to  exist.    Eipperetdl,  v.  Benner,  262 

2.  Where  it  is  shown  that  the  trust  fund  consists  of  personal  property,  the 

st^ttute  of  frauds  cannot  he  invoked  to  avoid  the  trust.    Id. 
STATUTE  OF  LIMITATIONS. 

1.  A  statute  of  limitations  which  requires  a  claim  to  be  duly  presented  to  the 

executor  within  a  certain  specified  period  does  not  take  away  all  remedy 
from  the  holder  of  the  claim  who  has  failed  to  present  it  within  the 
period.  All  that  it  effects  is  to  bar  him  from  a  distributive  share  in,  or 
any  participation  out  of,  the  property  actually  inventoried.  Waughop 
et  al.  V.  BartUtt  et  al,  638 

2.  To  hold  that  a  claim  is  absolutely  barred  to  the  same  effect  as  by  a  general 

limitation  act  would  be  to  deprive  a  creditor  of  the  unquestioned  right 
given  him  to  recover  a  judgment  even  after  the  period  designated  as  a 
bar,  and  satisfying  that  Judgment  out  of  subsequently  discovered  assets 
not  inventoried.  Id. 
8.  A  reversionary  interest  in  property  conveyed  to  trustees  for  the  benefit  of 
creditors,  which,  at  the  time  of  the  testator's  death  and  long  afterwards, 
is  supposed  to  be  of  no  value,  and  although  known  to  the  administrator, 
and  to  a  creditor  wliose  claim  arose,  is  not  included  in  the  inventory  of 
his  estate,  but  which,  eleven  years  subsequently,  turns  out  to  be  more 
than  sufficient  to  pay  the  creditor*s  claim,  may  be  found  to  be  new  assets 
within  Pub.  Sts.  (ch.  186,  sec.  11),  in  an  action  brought  by  a  creditor 
nearly  twelve  years  after  the  administrator  gave  bond,  and  within  the 
time  limited  by  the  statute.     Quincy  v.  Quincy,  625 

Jtiee  Legacies,  8. 

SUBSCRIBING  WITNESSES. 
See  Witnesses,  1. 

SUCCESSION  TAX. 

1.  A  succession  tax,  while  in  a  general  sense,  a  tax  on  the  property  of  a 

decedent,  is,  in  its  essential  nature,  under  the  legislation  on  the  subject, 
a  tax  to  the  right  to  succession  to  the  property,  imposed  upon  and  col- 
lectible out  of  each  specific  share  or  interest  given  by  will  or  derived 
under  the  statutes  of  descent,  and  limited  as  to  each  share  or  Interest  to 
its  value.     In  re  Weitum*s  Estate,  82 

2.  The  tax  is  computed  on  the  value  of  the  separate  interests  into  which  the 

whole  estate  is  divided  by  the  will,  or  by  the  statute  laws  of  the  state, 
and  is  a  charge  against  each  share  according  to  its  value,  and  against  the 
person  entitled  thereto.  Id. 
8.  In  ascertaining  the  value  of  the  estate  of  the  decedent,  and  the  value  of 
the  taxable  interests,  debts  owing  by  him  are  to  be  deducted,  as  they  are 
charges  which  qualify  the  estate,  and  are  first  to  be  paid  before  there  can 
be  any  distribution  of  the  personal  estate  to  legatees  or  next  of  kin.  Id, 
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TAXATION. 

See  SnccssaiON  Tai.  1.  2.  3. 
TAX  TITLE. 
A  tax  title  acquired  by  ihu  buslmni).  wljile  the  paper  title  to  ILe  prnpertj  U 
ia  the  wife,  iaitrei  M  tier  benefit:  but  it  iloes  m>t  follov  Ilist  the  liiiHliatid 
and  those  claiming  under  liim  cannot  acquire  title  by  adverae  posaeasioD, 
even  where  the  Imabaod  has  taken  a  tas  deed  o(  llie  property.  Ward  v. 
Stttell  H  al.,  6S9 

Bea  HCHB^ND  and  Wife,  1,  3. 
Bee  AovicnsE  Fossbssion.  1. 
TENANTS  IN  COMMON. 

1.  Unless  llicrc  litis  becQ  a  severance  o[  the  Inheritance,  one  tenant  in  com- 

mon cannot  treat  bii  colenanis  as  trespassers  merely  because  they  have 
actively  manngeil  the  common  estate,  and  have  received  the  whole  of  the 
rents  or  proceeds.     MnGoaan,  v.  Builey  ct  al.,  580 

2.  A  tenant  in  common  will  \te  held  I!al>lo  for  interest  when  it  appears  iliat 

he  has  rcluined.  tor  an  unconsclonshle  time,  the  proceeds  derived  from 
a  leaM  of  the  common  property,  and  this,  although  no  demand  has  boea 
made  upon  liim  for  an  accounting  liy  his  cutenaots.     Id. 
Sea  Estates,  13. 
See  Thosts  and  Trcstbeb,  8, 
TESTAMENTARY  CAPACITY. 

1.  Where  a  will  U  contested  on  Ihe  ground  that  the  testator  was  devoid  ot 
mental  cnpncily  at  ihs  time  of  Its  eoteculion.  and  the  evidence  of  Ibis 
charge  ia  contradicted,  resort  may  he  had  to  extraneous  testimony  fur 
the  purpose  of  establishing  (cstamenlary  capacity.  Letters  may  be  In-  ~ 
traduced  showing  that  in  his  biisinesa  transac lions  he  was  regarded,  by- 
business  men  geiiernUy,  as  perfectly  cnmpeleiil  to  Iransact  his  ordinary 
alTaira  both  at  the  time  of  and  for  some  years  after  the  esecutloD  of  the 
document  in  question.     Wilaaon  it  at.  v.  WiUaton,  lOQ 

S.  Teatamenlnry  capacity  may  silll  remain,  even  where  a  judicial  dfcree  has 
declared  that  the  teslitor  was  an  habitual  drunkard,  a^  such  a  decree  Is 
only  primnfaHt  evidence  of  incapacity.  The  mere  fact  that  an  old  man 
used  intoxicants  to  excess  fur  ten  years  prior  to  his  death.  STid  that  lut  gave 
three-fourths  of  his  property  to  one  of  his  six  childrea— that  he  was  afflicted 
irith  loeniifitor  atitii't—\a  not  conclusive  evidence  of  a  waut  of  testa- 
mentary capacity.     In  re  MilUr'a  EkUtte,  ST5 

8.  A  wrliing  which  In  form  and  Bubslance.  is  drawn  In  sirlct  legal  rormality 
and  which  provides  for  the  posthumous  destination  of  the  leslalor's 
property — appoints  an  executor— revokes  all  former  wills— is  pro[>crly 
signed,  sealed  and  witneesed— and  was  executed  by  a  man  po.sscssed  of 
full  testamentary  caiiaclly,  and  witliout  fraud  or  undue  Influence  of  any 
kind,  cannot  be  set  aside  on  the  ground  tluit  he  did  not  fully  com|)rehcnd 
itsscope  and  nature  cxeept  on  evidence  of  the  most  convincing  character. 
B'-ehmv.  Gtoeeknerelal,.  20J 

4.  The  Btandaril  or  lest  It  be  applied  in  reachlns  the  dncision  as  lo  whether 
testamentary  capacity  existed  lo  any  given  case  is  always  a  maircrnf 
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TESTAMENTARY  CAF^CITY^Gantinued. 

law  for  the  court  to  determine.  And,  similarly,  what  is  delusion  and 
when  it  would  constitute  incompetency  is  equally  a  matter  of  law. 
Appeal  of  Kimberly  et  -ux,  841 

5.  A  person  persistently  believing  supposed  facts  which  have  no  real  exist- 

ence, against  all  evidence  and  probability,  and  conducting  himself  upon 
an  assumption  of  their  existence  is,  so  far  as  those  facts  are  conceraed, 
under  an  insane  delusion.  One  form  of  mental  incapacity  is  insanity 
and  a  prominent  and  the  most  usual  symptom  of  insanity  is  delusion,  id. 

6.  A   person   may  be  of  testamentary  capacity  though'  he  be  at  the  time 

physically  weak,  and  suffering  from  disease,  and  his  memory  affected 
thereby.  He  may  be  competent  to  make  a  will  though  he  has  not 
mental  capacity  sufficient  for  the  management  or  transaction  of  business 
generally,  and  though  he  is  not  mentally  capable  of  making  and  digesting 
all  the  parts  of  a  contract.  He  may  be  capable  of  making  a  will  although 
his  mental  powers  have  not  their  original  vigor,  and  his  intellectual 
faculties  have  lost  some  of  their  strength.    Id, 

7.  A  grantor  who  has  mental  capacity  sufficient  to  understand  ordinary  busi- 

ness transactions  at  the  time  of  the  factum^  and  understands  the 
motive  and  effect  of  the  deed  which  he  makes,  knows  what  property  he 
Is  conveying  and  to  whom  it  is  being  conveyed,— is  competent  to  make 
such  deed.    KeUy  etaly.  Perrault  et  al.,  179 

8.  On  an  inquiry  into  testamentary  capacity,  as  affected  by  drink,  the  point 

of  time  under  investigation  is  when  the  will  is  made.  If  the  testator 
is  then  sober,  testamentary  competency  exists.  Henne$aeif*»  Heirs  v. 
Wouy'e.etal.,  155 

9.  The  opinion  of  a  nonexpert  witness  on  a  question  involving  the  mental 

capacity  to  make  a  will  should  be  based  upon  facts  and  circumstances 
which  already  appear  in  the  case;  aad  it  will  constitute  reversible  error 
if  a  material  question  is  allowed  to  be  put  to  such  a  witness,  which  fails 
to  confine  his  opinion  to  such  facts.     Furlong  v.  Gai*raher,  608 

10.  The  true  import  of  the  rule  is  that  the  jury  are  entitled  to  know  upon 
what  facts  the  witness  bases  the  opinion  given;  and  hence  the  question 
must  be  framed  in  such  a  way  as  to  call  for  an  answer  or  opinion  that  is 
formed  from  a  knowledge  of  the  facts  previously  stated  in  the  evidence. 
Id, 

11.  It  is  reversible  error  to  charge  that  individual  instances  of  forgetful  ness 
have  no  tendency  to  prove  a  want  of  testamentary  capacity.  Bueh  et  al, 
▼.  Delano  et  al.,  703 

12.  Testamentary  capacity  requires  that  a  testator  should  have  sutllcient 
memory  to  be  able  to  keep  in  mind  the  nature  and  extent  of  his  prop- 
erty, and  tliose  who  would  be  the  natural  objects  of  his  bounty.  And 
if  Uie  evidence  of  his  f  orgetf ulness  is  such  as  to  convince  a  jury  that  he 
lacked  this  degree  of  capacity,  it  is  enough  to  defeat  the  will.    Id, 

See  Evidence;  Witnesses. 

See  Editorial  Note,  ''InBane  Delusion  as  Affeeting  Testa- 
mentary Gapaelty,"  853 
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TESTAMENTARY  INTEREST. 

See  Tkstambrtahv  C*paciti,  1,  2,  8,  *,  B,  8,  7,  8. 
TESTAMENTARY  POWERS. 

Sie  PowKUS,  1. 

TRL'STS  AND  TItUBTEES. 

I.  Wliilo  tbo  statute  of  uses  never  becnme  a  part  of  Qin  Englfah  cnminoa 

law,  Bnd  lina  never  been  adopted  by  llic  legislfttiiTe  of  Iho  ttulv  of  Utali. 

the  nile  of  law  tiJal  Vu^ts  a  pussivc  or  □aki-il  ItubI  ia  liio  pemin  having 

Hie  uBe,  is  a  part  of  the  common  law  o(  this  state.     He-aderKn  et  al.  ». 
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9.  Iq  casc8  iif  iieceesiljr,  tesiametilary  IruBleea  Itavs  Ibc  power  to  use  tlic  in- 
come, and  even  to  sell  lUo  property  outright,  in  order  to  pay  taxes 
aaeessed  and  ctpeoiea  accruing  In  the  care  and  managemenl  of  Iha 
property;  and  this  power  Is  vested  in  the  trusleea  without  a  specific  au- 
thorization lo  that  effect  from  the  recitals  of  the  willa  under  which  Ihey 
are.    Sneer  it  al.  v.  Wuw  tt  at..  308 

8.  Where  a  will  expreasly  empowers  trustees  to  si-11  without  authority  from. 

or  approval  of,  llie  court,  they  may  make  any  sale  which  in  their  judg- 
ment, in  the  exercise  of  nn  hoseEt  purpose,  they  believe  tr)  be  for  tlie 
best  interew  of  the  er«(t;i  qtie  Inul.     lit. 

4.  Where  Iherc  Is  a  trust  in  real  property  during  the  lifu  of  the  teatatOT'i 
widow,  with  a  reinalniler  over,  ami  It  appears  thai  n  portion  of  the  realtf 
SO  held  in  trust  Is  insured  for  ihe  benefit  of  certain  mortgitgees,  the 
premiums  on  the  Insurance  policies  required  by  the  terras  of  Ihe  mort- 
gages Is  properly  chargcahle  to  the  Income  rather  than  to  the  capital  of 
the  trust  estate.     Sletexi  et  ill.  v.  iltWier  et  al. .  404 

0.  On  an  accounting  In  equity  by  truslees  of  a  teslament'iTy  trust,  the  court 
may  disnllow  any  or  all  commissions  to  a  trustee  who  has  been  negligent 
In  the  dlMlntrge  of  his  duty.    Li. 

6.  Where  land  la  incumbered  by  mortgnge  or  deed  of  tniit  the  mortgagee 

la,  iu  contemplation  of  law,  the  owner  of  the  fee,  and  the  equity  of  re- 
demption only  is  vested  In  the  mortgagor  or  hia  sasigns.  Wmigfwpetal. 
V,  BartUttetal..  838 

7.  Where  the  father,  being  the  owner  of  the  equitable  estate  in  land,  directs 

the  conveyance  of  the  legal  title  to  his  son  In  trust  for  the  falber.  and  in 
the  deed  the  grantee  Is  designated  as  tnisleo  both  Ihe  deed  and  instruc- 
tions for  Its  execution  are  competent  evidence  to  prove  tile  trust,  in  an 
action  foritsenforcement  against  the  »>n,  who  denies  the  trust,  and  claims 
the  conveyance  was  a  gift  or  advancement.  PiMotk  v  AiliimM  et  al. .  !00 
e.  Where  land  is  purchased  with  an  undivided  fund,  in  which  the  parent 
has  a  life  estate  and  the  children  the  remainder,  and  the  convt;y«nce  is 
made  In  the  former,  the  litle  will  lie  held  In  trust  for  the  latter,  subject 
to  Hie  life  estate;  and  upon  the  lerrainatioo  of  the  life  ealaie  they  will 
hold  tlie  etinltohle  title  as  tenaniA  In  common  In  the  proportion  of  their 
respective  shores  of  the  fund.     IJoiwdi  v.  Pfmi/  el  al..  B6 

9.  The  principle  upon  which  trust  funds  may  be  Traced  when  attempted  to 

be  misapplied,  or  where  ihey  have  been  converted  Into  other  property. 
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or  become  mixed  with  other  funds  belonging  to  the  trustee  or  fiduciary, 
is  a  very  plain  one.  The  principal  difficulty  being  to  sufficiently  identify 
the  fund.    MereaniiU  Trust  and  Deposit  Co.  of  BcUHmore  v.  Weld  et  al., 

326 

10.  Whenever  the  trust  fund  can  be  traced  with  certainty  the  court  will  always 

attribute  its  ownership  to  the  beoeficlary,  and  will  not  allow  his  rights 
to  be  defeated  by  any  wrongful  act  of  the  trustee  in  mixing  or  confusing 
the  trust  estate  with  property  of  his  own.    Id. 

11.  The  statute  of  frauds  is  satisfied  in  all  cases  where  a  trust  originally  ere. 

ated  by  parol  is  admitted  in  writing  to  exist.  Eipper  et  <U.  v.  Benner,  263 

12.  Where  it  is  shown  that  the  trust  fund  consists  of  personal  property,  the 

statute  of  frauds  cannot  be  invoked  to  avoid  the  trust.    Id. 

18.  Where  it  is  shown  that  a  certain  party  holds  money  in  trust  for  certain 
children  by  virtue  of  a  previous  agreement,  on  the  death  of  that  party 
it  becomes  the  duty  of  bis  administrator  to  turn  over  said  moneys  to  the 
children  upon  the  direction  of  the  Probate  Court.    Id. 

14.  Where  a  certain  fund  is  deposited  by  the  recitals  of  the  testator's  will  in 
the  hands  of  his  executors  for  the  benefit  of  his  daughter,  and  she  is  to 
receive  the  income  arising  from  the  fund  so  deposited  in  the  form  of 
annual  interest,  this  income  accumulated  in  the  hands  of  the  executor, 
before  its  actual  payment  to  the  daughter,  may  be  subjected  to  the  pay- 
ment of  her  debts,  provided  there  is  nothing  in  the  will  to  indicate  that 
it  was  part  of  the  testator's  intention  to  limit  and  confine  the  income 
from  the  trust  fund  to  the  personal  support  of  the  daughter.  Young  v. 
EaOey,  529 

See  Editorial  Note,  ''On  the  Doctrine  of  Spendtlirift  Trnsts." 

582 
See  Editorial  Note,  "  Foreclosure  of  a  Deed  of  Trust,"       649 

UNDUE  INFLUENCE. 

1.  Honest  persuasion, and  reasonable  advice,  however  importunate,  will  not 

Justify  the  setting  aside  of  a  will  on  the  ground  of  undue  infiuence, 
specially  when  it  appears  that  the  tcst^itor  had  a  valid  and  sufficient 
reason  for  the  course  he  adopted,  and  that  no  one  was  immediately 
present  at  the  time  it  was  signed  except  his  own  confidential  attorney. 
WilcoQDon  et  al.  v.  Wileoxon.  106 

2.  The  facts  constituting  undue  influence,  like  those  constituting  fraud,  must 

be  pleaded;  it  not  being  sufficient  to  aver  undue  influence,  which  is  a 
legal  conclusion.     KeUy  et  al.  v.  Perravlt  et  al.,  179 

'^  8.  The  act  of  inducing  one  who  has  not  sufficient  mind  to  know  what  he  is 
doing,  while  an  actual  fraud,  such  act  does  not  constitute  undue  in- 
fluence. Id. 
4.  Undue  influence  is  proven  by  showing  that  a  person  who  has  mental 
capacity  to  undersiand,  and  does  understand,  what  he  is  doing,  is  im- 
pelled by  artifice,  force,  or  fear  to  do  what  he  does  not  want  to  do,  and 
what  he  would  not  otherwise  do  but  for  such  infiuence.     Id. 
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UNDUE    INFLUENCE- Conttnu^d. 

6.  A  writing,  nhkli  in  form  and  Biibsiaace.  ia  drawn  in  strict  legal  fonanlitjr 
Emd  wbicli  provides  for  Ibe  posthumnuB  deMiDation  of  the  leatator'a 
properly — appoinlann  e»ecu[«r  —  revokes  sll  former  wills  —  U  properly 
signed,  sealcil  nnd  witnessed  and  was  exfculed  by  a  min  poBseased  of 
full  teHtamenlniT'  cnparity.  and  witboul  fraud  or  undue  Induence  of  any 
kind,  cannot  lie  set  Hslde  on  the  ground  lliat  be  (lid  not  futty  fumpreljcnd 
Its  scopi:  nnil  niilufeieeptou  evidence  nt  the  most  convincing  cMnrncler. 
B^hi»  y.,Gloefknei-eliU..  201 

9.  In  contestln);;  proliate  on  the  grouad  of  undue  inSuence.  an  amcoduient 
to  this  )^und  of  traverse  wbicb  alleges  specific  fraud  should  be  slridten 
out.  Iiecniise  the  nllegiiiiou  of  fraud  roisea  a  new  cause  of  action  which 
cannot  tie  allowed  after  the  expiration  of  a  year  from  the  dale  of  pro- 
bate.    In  rn  WiUon't  mate.  7 

1.  Bringing  about  u  iiinrringe  with  a  view  to  IIik  pecuuliiry  benefits  thiit  inay 
flow  therefrom  either  during  the  life  or  after  the  death  of  the  one  who 
his  the  most  property  Is  no  ground  of  Invalidikling  the  marrlnge  unless 
fraud  or  force  be  used.  Nor  ii  every  hind  of  fraud  available  for  this 
purpose.     Maynanl  v.  Tyter  rl  al..  665 

8.  A.fter  marriage  n  huabaiid  or  wife  may  lawfully  use  persuasions  to  induce 

the  other  to  make  a  favorable  will,  and  such  persunsioDS  may  bo  en- 
tirely proper.     Id. 

9.  Where  the  trial  cnurt  instructs  the  jury  that  the  burden  of  proof  is  on 

CODtestantj  to  show  that  n  will  was  obtulned  by  undue  iufluencc.  such  an 
Instruction  will  constitute  reversible  error,  it  ft  appears  that  the  will  wsa 
drawn  by  a  legatee.     B"ih  rt  lU.  v.  Iktnno  it 


10.  A  will 

will  tor  probate 
ence.     Id. 

11.  Upon  tlie  issue  of 

rations  of  the  ti^s 

certain  relatives. 

purpose  of  show 

UBE8  ANDTHUSTS. 

Set  Trusts  a 


I  llie  biinlen  of  proof  upon  those  propounding  the 
lu  show  that  the  l«atHtor  was  free  from  undue  inQu. 

undue  inQuence  it  is  competent  tn  show,  by  Itte  decia- 
sior  himself,  his  intention  to  make  certain  provision  for 
But  aucb  declarations  are  not  adr.iisalble  for  the  mere 
ng  that  undue  influence  waa  tTerted.     Id. 

t  Trust  EEH. 


WIDOW'S  ALLOWANCE. 

Bee  AccoCNTiMG,  1,  3. 
WILLS. 

8u   Ascii.LAtiv    Adminibtration;    Codicil;    CosBTKncrios   of 

Wills:  Conteaot;  D&vibb;  Ebtatbs;   Estoppel;  Evidbkce; 

Exe<;dtorb  AKD  Administrators;  Istestact;  Joint  Wills; 

Legacies;  pEKPETtlTiKS;   PLBADiicu    and  Puactice;   Rkvo- 

oation;  Testa  must  art  Capacity;  TRtiHTS  a.nd  Trustkkb; 

Unddr  Influence;  Witsessbs;  Woiids  and  Pqhases. 
Vol.  n-B5 
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WITNESSES. 

1.  li  iii  not  enoiigh  thai  Uie  witneiaes  Are  preaeDt  when  the  wlU  \b  executed, 
^i  Ibey  mnsl  eubacrtbe  it  iUao,  and,  if  a  eodicil  be  added,  even  in  their 
preaenoe*  they  moat  aubscrihe  it  aa  attesting  wiftneeaea.  BMterbsrg  et  al, 
y.  Clark  etal.,  148 

8.  The  eompetency  of  witneaaea  to  teatamentary  capacity  cannot  be  quea* 
tioned,  wbea  it  appeara  that  they  were  well  acquainted  with  the  testator, 
and  familiar  with  hia  appearance,  conduct  and  converaation.  Witneaaea 
poaaeaaing  theae  qualifications  may  ezpreaa  an  opinion  as  U>  Che  teatamen- 
tary capacity  of  the  deceased.    Appeal  of  Kimberly  et  ux.,  S41 

8.  The  wife  of  an  executor  who  ia  not  bwieficially  intereaCed  in  the  will 
under  which  he  holds  hia  appointment  ia  competent  to  teetify  aa  to  ifa 
execution.    In  re  l4fOH*$  WiU,  286 

4.  The  defendant  was  sued  in  his  repreacntative  capacity,  and  introduced  a 

vitoeaa  who  teatifled  to  a  converaation  with  tlie  plaintiff  befoae  Che 
death  of  the  defeudant*a  inteatate,  but  not  in  the  latter'a  preaence.  The 
plaintiff  waa  then  allowed  to  teatify  io  regard  to  that  converaation. 
BM,  that  the  plaiotiff'a  competency  aa  a  witneas  ia  to  be  determined  by 
the  rules  of  the  common  law,  under  which  he  waa  incompetent  aa  a 
witnesa.    t^herman  v.  Mmil,  456 

5.  The  opinion  of  a  nonexpert  witneaa  on  a  queation  involving  the  mental 

capacity  to  make  a  will  ahould  be  baaed  upon  facta  and  ciroumstancea 
which  already  appear  in  the  oaae,  and  it  will  constitute  reversible  error, 
if  a  material  queation  ia  allowed  to  be  put  to  such  a  witness,  which  fails 
to  confine  his  opinion  to  such  facta.    Furltmg  v.  Oarraher,  698 

6.  The  true  import  of  the  rule  ia  that  the  Jiiry  are  entitled  to  know  upon 

what  facta  the  witneaa  baaes  the  opinion  given;  and  hence  the  question 
muat  be  framed  in  such  a  way  aa  to  call  for  an  anawer  or  opinion  that  ia 
formed  from  a  knowledge  of  the  facts  previously  stated  in  the  evidence.  Id, 
WORD0  AND  PHRASES. 

1.  The  phrase  *'  who  shall  survive  me"  should  receive  a  Judicial  construc- 
tion conforming  to  the  phrase  "who  aludl  live  after  me,"  whenever 
auch  is  the  evident  meaning  of  the  testator.  BaUty  et  al.  ▼.  Brcwn 
etal,  618 

8.  Where  the  testator  directs  that  the  income  arising  from  a  certain  fund  ia 
to  be  paid  to  his  daughter  ''for  her  support,"  the  words  last  quoted 
serve  only  to  show  the  motive  of  the  gift,  and  cannot  be  construed  aa 
affixing  conditions  and  limitations  on  it.     Toung  v.  Baaley  ei  cU.,       529 

8.  It  ia  familiar  learning  that  peraona  unakilled  in  law  use  the  word  "  heirs  " 
as  descriptive  of  a  class  of  persons  who  cannot,  in  fact,  take  as  heirs. 
In  recognition  of  this  doctrine,  the  words  "  heirs  at  law  "  have  been 
construed  to  mean  adopted  children,  next  of  kin,  heirs  of  a  particular 
claaa  or  description,  heirs  presumptive,  heirs  apparent,  heirs  at  the  date 
of  the  will,  heirs  at  tlie  decease  of  the  testator,  tne  construction  in  each 
particular  ease  resting  upon  an  ascertainment  of  the  testator's  intention 
83  shown  from  the  context  of  the  instrument,  and  from  the  surrounding 
circumstances.     Furenss  et  al.  v.  Severteon  et  al.,  874 
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"WORDS  AND  PHHASES— Cbndnwd. 
i.  A  decree  in  panition  id  not  bindiDg  on  parties  holding  an  lotercst  In  the 
land,  who  were  not  made  parlloa  to  the  proceeding.     Such  persona  caa- 
Dot  be  concluded  without  having  had  Ihelr  "  dtty  in  court "  ;  tmd  their 
property  cannot  be  taken  wiltmut  due  process  of  luw.    Id. 
D.  Bj*  the  term  "  due  process  of  law  "  is  meant  tliat  the  right  of  a  person  to 
hte  life,  liberty  or  property  shall  not  be  devested  except  by  a  Judicial 
determinalioD  after  due  notice  in  pursuance  of  generul  law.     Id. 
fl.  To  effectuate  the  testamentary  Intent,  the  court  Is  at  liberty  to  substitute 
the  disjunctive  "or"  for  the  word  "but,"  and  it  will  also  disregard  un- 
grammatical  expressions  provided  it  can  by  this  means  reach  the  Intent, 
/n  re  Gox'i  Sttate.  010 

"Issue."     In  re  Moort't  EitaU,  ISO 

■'  Heirs."    Id. 

"  Last  sickness,"  IT4,  n 

When  beneBciarles  take  "per  ttirpe*"  iad  not  "per  capita."    Itopkint  v. 

Eeater  at  al. ,  508 

See  Editorial  ITote,  "  Dae  FrooesB  of  Lkw  as  Expounded  by 

onr  Courts."  ST8 

See  Editorial  Note.  "  To  What  Extent  the  Court  Hay  Snpply 

or  Substitute  Necessary  W»rds,"    ™^ '  619 
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